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INTHE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

ROYAL MFG CO, L.P,, an Oklahoma
limited partnership,
MEMORANDUM DECISION
Plaintiff, AND ORDER

V.

IXL PREMIUM LUBRICANTS, a Utah
corporation; et al.,

Defendants.
Case No. 1:16-cv-00050-PMW

IXL PREMIUM LUBRICANTS, a Utah
corporation; et al.,

Counterclaim Plaintiffs,
V.

ROYAL MFG CO, L.P,, an Oklahoma Chief Magistrate Judge Paul M. War ner
limited partnership,

Counterclaim Defendant.

All parties in this case have consente€loef Magistrate Judge Paul M. Warner
conductingall proceedings, including entry of final judgment, with appeal to the UniteesSta

Court of Appeals for the Tenth CircditSee 28 U.S.C. § 636(c); Fed. R. Civ. P. TBefore the

! See docket no. 19.
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court is Royal Mfg Co, L.P.’s Plaintiff”) motion to strike pleadings and enter default
judgment?

REL EVANT BACKGROUND

Defendant Mont Ashworth (“Mr. Ashworth”) is a named defendant in this cabesaor
was at the time of the agreement that is the subject of the dispute in thiseassadtrer of
Defendant IXL Premium Lubricants, InCIXL"). In its initial disclosures, Plaintiff listed Mr.
Ashworth as a potential witness.

Sometime in earl017, Plaintiff scheduled the deposition of Mr. Ashworth to occur on
March 29, 2017. Mr. Ashworth failed to appear for his deposition on that date and gave no prior
notice to Plaintiff. Plaintiff then rescheduled Mr. Ashworth’s deposition to cotivay 18,
2017. At some point after the deposition was rescheduled, Mr. Ashworth’s counsetnotifi
Plaintiff’s counsel that he had not been in contact with Mr. Ashworth regarding hisrappe at
the rescheduled deposition. Consequently, Plaintiff canddiiedshworth’s rescheduled
deposition.

On May 18, 2017, Plaintiff filed a motion to compel the deposition of Mr. Ashworth.
On June 30, 2017, the court issued an order (“Jur@@ér”) requiringlXL andMr. Ashworth
to provide Plaintiff with a mutuallpgreeable date and time fdr. Ashworth’sdeposition? The

court further ordered that said deposition was required to take place within thirda{@after

2 See docket no. 50.
3 See docket no. 25.

4 See docket no. 32.



the date of thdune 30 @er. IXL and Mr. Ashworth failed to make Mr. Ashworth available for
a deposition within the time frame ordered by the court.

On September 19, 2017, Plaintiff filed a motion for order to show cause seeking an order
requiring IXL and Mr. Ashworth to appear before the court to explain their éaituproduce Mr.
Ashworth for a deposition as ordered by the court. In response to Plaintiff’'s motion,

IXL and Mr. Ashworth contended that (1) Mr. Ashworth “confused the prior two deposition dates
and so missed them”; (2) IXL and Mr. Ashwolthdbeen attempting to set anothetedfor

Mont Ashworth’s deposition, “but he is retired and absent a great deal,” “has no aanitact

with” the entities named as defendants in this case, and those entities “havaalcogentis

coming and going”; (3) IXL and Mr. Ashworth would “continue to seek a new deposition date
for [Mr.] Ashworth”; (4) “[Mr.] Ashworth has little testimony to provide beyond acknowledging
that he signed the documents that have been made exhibits at prior depositions”; and (5)
“Plaintiff has not been prejudiced @my significant way by [Mr.] Ashworth’s absence.”

On December 15, 2017, the court issued an order (“December 15 Order”) granting in part
and denying in part Plaintiff’s motion for an order to show cdulethe December 15 Order,
the court concluded that IXL and Mr. Ashworth had advanced entirely frivolous arguments
opposition to Plaintiff’s motion for an order to show cause and that those arguments provided no
legitimate basis fobkXL and Mr. Ashworth’sfailure to producéMr. Ashworth for a depositioas

required by the June 30rder The court also concluded that IXL and Mr. Ashworth’s arguments

® See docket no. 41.
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did nothing more than demonstrate their total disregard for the Junel80 @ccordingly, the
court granteall of Plaintiff's requested relief, withn@ exception. The court did natderlXL
and Mr. Ashwortho appear before the court to explain their failure to comply thgldune 30
Order. However, the cousivardedPlaintiff its reasonable expenses, including attorney fees,
incurred in connectiowith Mr. Ashworth’s failure to appear at his two scheduled depositions
and with the motion for an order to show cauSee Fed. R. Civ. P. 37(b)(2)(A) (“If a party . . .
fails to obey an order to provide or permit discovery, . . . the court where the action reggpendi
may issue further just orders.”); Fed. R. Civ. P. 37(b)(2)(C) (providing that evtmg of a
failure to obey an order to provide or permit discovery, “the court must order the diswbedie
party, the attorney advising that party, or both to pay the reasonable expemhsésgnc
attorney’s fees, caused by the failure, unless the failure was subbtgnsigied or other
circumstances make an award of expenses unjusit.feachinghe determination that such an
awardwas appropriate, the court concluded that, for the reasons set forth above coriégrning
and Mr. Ashworth’sarguments, IXL and Mr. Ashworthfailure to comply with thdune 30

Order was not substantially justifie@ee Fed. R. Civ. P. 37(b)(2)(C). The court further
concludedhat there wereot circumstances that would make such an award urffasid.

Based upon those conclusions, the court ordered Plaintiff to, within fourteen (14) days
after the December 15 Ordéle an affidavit or declaration detailing the reasonable expenses,
including attorney fees, that it incurred in connectiotin Mr. Ashworth’s failure to appear at his
two scheduled depositions and with the motion for an order to show CHuseourt further
provided IXL and Mr. Ashworth with an opportunity to, within fourteen (14) days afteflitig f

date of Plaintiff’s affidavit or declaratiofije a response to raise any objections to the amount of



the award sought by PlaintifiThe court indicated that after receiving tadsings, it would

make a determination of the amount of the award to Plaintiff. The court also obdeed

Mr. Ashworth tomakeMr. Ashworth available for a deposition within thirty (30) days after the
datethe December 15 Order. Finally, the court notified IXL and Mr. Ashworth thatfthkeire

to comply with the December 15@ermaysubject them to further sanctions, including, but not
limited to, entry of defauludgment. See Fed.R. Civ. P. 37(b)(2)(A)(ijvii) (providing the

“further just oders” a court may issue in the event that a party fails to obey a discovery order
including entry of default judgment against the disobedient party).

Thereatfter, Plaintiff attempted to schedule the deposition of Mr. Ashwotthouggh IXL
and Mr. Ashwoth contend that they notified Plaintiff that Mr. Ashworth was “generallylalvig
for a deposition from late January through the end of Febrfidrddes not appear that IXL and
Mr. Ashworth have made Mr. Ashworth available for a deposition withinitie frame ordered
by the court in the December 15 Order.

On December 29, 2017, Plaintiff filed its affidasftreasonable expenseésXL and Mr.
Ashworth did not file any response within the time frame allowed by the coucbrdingly, on
January 24, 2018, the court issued an order (“January 24 Order”) concluding that the amount of
the award sought by Plaintiff was reasonable and awarding Plaintiff $5,987&#anable

expenses, including attorney fe8sIXL and Mr. Ashworth were ordered to make payment of

8 Docket no. 51.
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that award to Plaintiff within fourteen (14) dagfer the datef the January 24 Order and file
proof of payment with the court.

According to Plaintiff, as of February 16, 2018, the filing date of its motion to strike
pleadings and enter default judgment, IXL and Mr. Ashworth had not made payment of the
award ordered by the court. Furthermore, as of the date of this order, IXL afshwvorth
have not filedwvith the courtany proof of payment of the award.

LEGAL STANDARDS

As noted above, Rule 37(b)(2)(A) of the Federal Rules of Civil Procedure provides that
“[i]f a party . . . fails to obey an order to provide or permit discovery, . . . the court Wigere t
action is pending may issue further just orders.” Fed. R. Civ. P. 37(b)(2)(A). Rule IApP)(2)
also provides that the “further just orders” a court may issue in the event of fsuicineainclude
“striking pleadings in whole or in part” and “rendering a default judgment aghmst
disobedient party.” Fed. R. Civ. P. 37(b)(2)(A)(iii), (viRule 37(b)(2)(C) further provides that
in the event of such a failure, “[ijnstead of or in addition to” the further just ordemsexlith
Rule 37(b)(2)(A), “the court must order the disobedient party, the attorney adviatrgarty, or
both to pay the reasonable expenses, including att@rfess, caused by the failure, unless the
failure was substantially justified or other circumstances make an awexgerises unjust.”
Fed. R. Civ. P. 37(b)(2)(C).

“[C] ourts have broad inherent power to sanction misconduct and abuse of the judicial
process, which includes the power to enter a default judgmkidiin v. Harper, 777 F.3d 1144,
1147 (10th Cir. 2015) (quotations and citations omitted). “Default judgment is a harsbrsancti

that should be used only if the failure to comply with court orders is the result efinglf, bad



faith, or any fault of the disobedient party rather than inability toptp.” Id. at1147-48
(quotations and citation omitted). To determine whether entry of default judgmant is a
appropriate sanction for failure to comply with a discovery order, the courtaipdi¢actors
identified inEhrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992)hose factors are: (1)
the degree of actual prejudice to the non-offending party, (2) the amount of arieefavith the
judicial process, (3) the culpability of the disobedient party, (4) whether theveauned the
disobedient party in advance that default judgment would be a likely sanction for
noncompliance, and (5) the efficacy of lesser sanctiSesid.; see also Klein-Becker USA,
LLCv. Englert, 711 F.3d 1153, 1159 (10th Cir. 2013) (applyiEigenhaus factors in
considering whether the sanction of default judgment was appropriate). The Trentih Ci
reviews a tistrict courts decision to enter default judgment as a sanction for abuse of
discretion” Harper, 777 F.3d at 1148.
ANALYSIS

As an initial matter, the court notes that Plaintiff seeks an order striking the gleadin
all named Defendants in this cam®d entering default judgment against them. However, as
demonstrated above, the June 30 Order, the December 15 Order, and the January 24 Order were
directed at only IXL and Mr. AshworthTherefore any named Defendants other than IXL and
Mr. Ashworth cauld not be considered to have violated those orders. Accordingly, the court will
consider only whether the pleadings of IXL and Mr. Ashworth should be stricken atitewhe
default judgment should be entered against them. The court turns to addresghrgrthaus

factors as they apply to this case.



Degree of Actual Prgjudice

Based on IXL and Mr. Ashworth’s failures described above, Plaintiff has been
significantly hindered in prosecuting its case. Additionally, those &slbave unnecessarily
extended this case for many months. Furthermore, Plaintiff has expended unnecessangdti
expense in its multiple attempts to depose Mr. Ashworth, seeking court adeirsng that
deposition to take place, and seeking court orders for sanctions. For those reasonst the
concludes that Plaintiff has suffered a significant amount of actual prejudice
. Amount of Interference with Judicial Process

IXL and Mr. Ashworth’s actions, including their repeated failures to comftyand
respond to court orders, have caused significant delays in this case, requiredtttreeoqguend
unnecessary resources, and hindered the court’'s management of its dockeurflé@ncludes
that those actions have substantially interfered with the judicial process.
[I1.  Culpability

IXL and Mr. Ashworth have failed to make any showing that they areampletely
responsible for their actions in this case. IXL and Mr. Ashworth have not prowviged a
justifiable excuse or explanation for failing to produce Mr. Ashworth for a depgsas ordered
by the court, or for failing to comply with this court’s orders. Accordingig,dourt has
determined that IXL and Mr. Ashworth &fdly culpable for their actions.
V.  AdvanceWarning

As noted abovan the December 15 Order, the court specifically warned IXL and Mr.
Ashworth that their failure to comply with the December 15 Order may subjectohfemther

sanctions, including, but not limited to, entry of default judgm&rvertheless, IXL and Mr.



Ashworth did not comply with the December 15 Order requiring them to produce Mok
for a deposition within thirty (30) days after the date of that order. IXL and Nwwégh then
continued their pattern of ignoring the court’s orders by failing to comply héthlirectives in
the December 15 Order and January 24 Order to pay the reasonable expenses awvatiff to P
and file proof of payment with the court. The court concludes that the warning in thalizce
15 Order was adequate to put IXLdaklr. Ashworth on notice that their continued failure to
comply with court orders could subject them to entry of default judgment.
V. Efficacy of Lesser Sanctions

As detailed above, the court has alreadgosedan award of reasonable expenses
against IXLand Mr. Ashworth by way of the December 15 Order and the January 24 Order. XL
and Mr. Ashworth have failed to pay that award or provide any explanation for theie taido
so. Based on tlreclear pattern of ignoring court ordetstailed abovethe court does not
believe that any lesser sanctions than entry of default judgment would havéaaoy eh this
case.

CONCLUSIONAND ORDER

Based on consideration of tRarenhaus factors, the court concludes that IXL and Mr.
Ashworth’s pleadings should be stricken and default judgment should be entered against them
Accordingly,IT IS HEREBY ORDERED:

1. Plaintiff's motionto strike pleadings and enter default judgmkist GRANTED

IN PART and DENIED IN PART Plaintiff’'s motion is granted with respect to

IXL and Mr. Ashworth, but is denied with respect to any other named Defendants.

1 See docket no. 50.



2. The pleadings of botliXL and Mr. Ashworth are STRICKEN.

3. The Clerk of the Court is instructemlenter certificateof defaultagainst IXL and
Mr. Ashworth. Pursuant to Rule 55(b) of the Federal Rules of Civil Procedure,
Plaintiff has thirty (30) days from the date of this order to submit an affidavit
showing the amount due, if the amount souglior a sum certain or a sum that
can be made by computatiomn the amount due?laintiff may include any
reasonable expenses, including attorney fees, incurred in connection with Mr.
Ashworth’s failure to appeat anyscheduled depositions and wihyrelated
motions. Those reasonable expenses may include any portion of the sanction
imposed by the December 15 Order and January 24 Order that remains unpaid.
Otherwise, Plaintiff may request a hearing ttedmine the amount of damages.

IT IS SO ORDERED.

DATED this 20thday ofApril, 2018.

BY THE COURT:

ey D

PAUL M. WARNER
Chief United States Magistrate Judge
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