Young et al v. Kelly & Bramwell Attorneys At Law et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

JUDY YOUNG and ROBERT YOUNG

o MEMORANDUM DECISION AND
Plaintiffs, ORDER ONPENDING MOTIONS

V.

KELLY & BRAMWELL, P.C., JARED
BRAMWELL, and NATIONAL WOOD Case No1:17-CV-144 TS
PRODUCTS, INC,

District Judge Ted Stewart
Defendars.

This matter is before the Court on a Motion for Partial Summary Judgment filed by
Plaintiffs Judy and Robert Young, a Motion for Summary Judgment fildaebgndantKelly &
Bramwell, P.C. and Jared Bramwgdbllectively, “Defendants”},and a Motion to Vacate
Deadlines and Vacate Scheduling Order. For the reasons discussed below, tthell@pant
Defendants’ Motion as to Plaintiffs’ claims under the Fair Debt Colle®ractices Act
(“FDCPA"), decline to exercise jurisdiction over Plaintiffs’ st claims, and dismiss those
claims without prejudice.

. BACKGROUND

Plaintiffs bring this action against Defendants as a result of Defendéots'te collect a

debt on behalf of National Wood Products, Inc. Plaintiffs assert claims under tH&ARD@

the Utah Consumer Sales Practices Act.

! Defendant National Wood Products, Inc. was previously dismisSeeDocket No. 18.
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. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shows that there is no gergntedi
as toany material fact and the movant is entitled to judgment as a matter of law.”
considering whether a genuine dispute of material fact exists, the Countidetewhether a
reasonable jury could return a verdict for the nonmoving party in the fatldlod avidence
presented. The Court is required to construe all facts and reasonable inferences in thesght m
favorable to the nonmoving party.

[ll. DISCUSSION

A. FDCPA

The FDCPA prohibits certain practices by debt collectors. The Act defines deb
collectors, in pertinerpart, as “any person who uses any instrumentality of interstate commerce
or the mails in any business the principal purpose of which is the collection ofl@syatevho
regularly collects or attempts to collect, directly or indirectly, debts owedeoor asserted to be
owed or due anotheP.”The term “debt” is defined as “any obligation or alleged obligation of a
consumer to pay money arising out of a transaction in which the money, property, insoirance
services which are the subject of the tratisa are primarily for personal, family, or household

purposes, whether or not such obligation has been reduced to jud§nidre.Act, by its plain

2 Fed. R. Civ. P. 56(a).

3 See Anderson v. Liberty Lobby, In€77 U.S. 242, 249 (198@Jlifton v. Craig 924
F.2d 182, 183 (10th Cir. 1991).

4 See Matsushita Elec. Indus. Co. v. Zenith Radio Cdih U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. C0925 F.2d 1288, 1292 (10th Cir. 1991).

515 U.S.C. § 1692a)6
®1d. § 1692a(5).



language, distinguishes between consumer detbibts that are primarily for personal, family,
or household purposes—and commercial or business tebts.

“The FDCPA establishes two alternative predicates for ‘debt collector’stBtus
engaging in debt collection as the ‘principal purpose’ of the entity’s busine®sengaging in
debt collection ‘regularly.® Plaintiffs bear the burden of proving Defendaulisbt collector
status®

There is no evidence that the principal purpose of Defendants’ business is dsiiocoll
Rather, the principal purpose of Defendants’ business is the practice of law, including
representing clients in various civil matté?sThus, the Court must consider whether
Defendars regularly engage in debt collection.

The Tenth Circuit has identified a nerhaustive list of factors a cotfrnustconsider in
determining whether asttorney or law firniregularly engages in debt collection such as to
qualify as @debt collectorwithin the meaning of the FDCPA! These include:

(1) the absolute number of debt collection communications issued, and/or

collectionrelated litigation ratters pursued, over the relevant period(s), (2) the

frequency of such communications and/or litigation activity, including whether
any patterns of such activity are discernible, (3) whether the entitgdrasnnel

’ See First Gibraltar Bank, FSB v. Smifi2 F.3d 133, 135-36 (5th Cir. 1995) (district
court properly dismissed guarantor's FDCPA claims because guaraafdabts arising out
of a commercial transactigrgee also Goldman v. Cohet5 F.3d 152, 154 n.1 (2d Cir. 2006)
(“[A]ctions arising out of commercial debts are not covered by the proggutovisions of the
FDCPA.").

8 James v. Wadag24 F.3d 1312, 1316 (10th Cir. 2013) (quotidgdstein v. Hutton,
Ingram, Yuzek, Gainei€arroll & Bertolotti, 374 F.3d 56, 61 (2d Cir. 2004); 15 U.S.C. §
1692a(6)).

9 Goldstein 374 F.3d at 60.
10 Docket No. 272 | 5 see alsdocket No. 32 Ex. P-18, at 12:11-23.
1 James 724 F.3d at 1318.



specifically assigned to work on debtllection activity, (4) whether the entity

has systems or contractors in place to facilitate such activity, and (8)ewxhiee

activity is undertaken in connection with ongoing client relationships with entitie

that have retained the lawyer or firm toiassn the collection of outstanding
consumer debt obligations.

Facts relating to the role debt collection work plays in the practice as a whole

should also be considered to the extent they bear on the question of regularity of

debt collection activity (ebt collection constituting 1% of the overall work or
revenues of a very large entity may, for instance, suggest regularity astsereh

work constituting 1% of an individual lawysrpractice might not). Whether the

law practice seeks debt collection imess by marketing itself as having debt

collection expertise may also be an indicator of the regularity of coleasoa

part of the practicé?

Considering these factors, the Court concludes that Defendants are not detursolle
under the FDCPA.

Defendants have identified a total of five debt collection cases during-gefargoeriod
from February 2013 to February 20%8This represents 0.56% of the total number of cases
Defendants handled during those yéhamd the amount earned from those cases equaled 0.22%
of Defendants’ total gross revenue for this time pettod.

Defendants also state that they have no personnel specifically assigrmatt bn debt
collection activity and have no systems or contradtoplace to facilitate such activity.
Further, Defendants state that they do not have clients whose principal purpose in\alves de

collection activities that are governed by the FDCPA and do not have any alrentegularly

121d. at 1317-18 (quotin@oldstein 374 F.3d at 62—63).
13 Docket No. 27-2 1 28; Docket No. 27-15 { 28.

4 Docket No. 27-2 1 28; Docket No. 27-15 { 28.

15 Docket No. 27-2  37; Docket No. 27-15 | 37.

16 Docket No. 27-2 1 7, 10; Docket No. 27-15 19 7,10.



engage in collection actiies governed by the FDCPA. Further, the action taken here was the
first and to date, only matter Defendants handled for National Wood Product$, Inc.

This evidencédails to demonstrate that Defendants engage in debt collection with any
regularity. Ré&éher, Defendants have handled a handful of debt collection cases over the past five
years, which made up half of one percent of the total cases and less than a quagtpecfert
of gross revenue during this tifk¢.“Such debt collection activity is minimaf® Further,
Defendants dorfot have any system or personnel to assist with debt collection dcidtd do
not have clients who engage in collection activities governed by the FDCPA.

Plaintiffs argue that the Court cannot rely on the affidavitsrsttedby Defendants
because they are conclusory and leckientiary support However, Rule 56(c) clearly allows
Defendantsd submit and the Court to consider the affidavits. To the extent Plaintiffs argue tha
it is impermissible to rely on these affidavits, they are incoffe&urther, Defendantsre “rot
required to further substantidtbeir] affidavit{s]—evidence the district coulis] entitled to

consider—with other evidengé® As the moving party, it was Defendants’ burden to come

17 Docket No. 27-2 11 8, 9: Docket No. 23-91 8, 9.
8 Docket No. 27-2  3; Docket No. 27-15 3.

19 Even taking the higher number of cases identified in responding to Plaintiffs’
Interrogatory No. 2, the Court’s conclusion would remain the same.

20 James 724 F.3cat 1319 (finding debt collection activity minimal where it made up
less than one percent attorney’stotal practiceover the previous ten years).

211d. at 13109.

221d. (“To the extent James claims that it was impermissible for the district court to rely
on Wadas'’s affidavit or her responsertterrogatories, James is mistaken.

23 |d.



forwardwith evidence showing they did n@gularlyengage in debt collectidhi. As set forth
above, they did so.

Having done so, the burden shifts to Plaintiffs to demonstrate a genuine issia. for tr
BecausePlaintiffs bear the burden of demonstrating Defendants status as a deboGollect
Plaintiffs are fequired, in responding to [Defendants’] motion for summary judgmentake
a showing sufficient to support a determination tRefgndants wele . . debt collectdis] at
the time of the challenged communicatidf® Plaintiffs have not done so. Plaintiffs primarily
rely on a statement from Defendants’ website, which states that Defepdantie debt
collection services. However, debt collection is just one of the practicelistedson
Defendants’ website and does not answer the question as to the frequencalsfendaged in
debt collection under the FDCPA. Moreover, nothing in these statements demohatrate t
Defendants market themselves “as having debt collection expeotigeof the factors identified
by the Tenth Circuf® Additionally, the statement on Defendants’ website indicates that it
represents both creditors and debtors, not just creditdPtaintiffs’ attempt to use this geral
statement about debt collection services to support the conclusion that Defendaatl/regul
engaged in debt collection activities is insufficient to survive summary judgment.

Plaintiffs point to other internet statements that similarly identifydddants as
providing debt collection servicefAgain, these statements merely show that Defendant

Bramwell’s practice includes debt collection, but they do not demonstrate tleaitdaats

241d.

251d. (quoting Goldstein, 374 F.3d at 60-61).
261d. at 1318.

27 Docket No. 32 Ex. P-16, at 16.



regularly engage in debt collection. While the Avvo and People Background Checlew/ébsit
debt collection as being 20% of Defendant Bramwell’s praéfiitds unclear where this
information came from and it is not supported by the recofad.cdrdingly, the scant evidence
[Plaintiffs] submitted in opposition to sunamy judgment is insufficient to create a genuine issue
of material fact.®
B. STATE-LAW CLAIM

The Court’s jurisdiction in this case is based on federal question, with supplemental
jurisdiction over Plaintiffs’ claim under the Utah Consumer Sales Pra&tatesAs set forth
above, Plaintiffs’ federdiaw claim has been resolved in Defendants’ favor, leaving only this
claim under Utah law. ffle Tenth Circuit has suggested “[w]hahfederal claims have been
dismissed, the court may, and usually shouldlimeto exercise jurisdictionver any remaining
state claims3° Having considered the relevant factdrshe Court will decline to exercise its

discretion over Plaintiffsremainingstatelaw claim and will dismiss it without prejudice

28|d. at 4-5.
29 James 724 F.3d at 1320.

30 Koch v. City of Del City660 F.3d 1228, 1248 (10th Cir. 2011) (quotBmith v. City
of Enid ex rel. Enid City Comm’'i49 F.3d 1151, 1156 (10th Cir. 199&ge als®8 U.S.C. §
1367(c)(3) (The district courts may decline to exercise supplemental jurisdiction @l&inma
under subsection (a) if . the district court has dismissed all claims over which it has original
jurisdiction”).

31 Carnegie-Mellon Univ. v. Cohjl484 U.S. 343, 350 (1988) (“[A] federal court should
consider and weigh in each case, and atyestage of the litigation, the values of judicial
economy, convenience, fairness, and comity in order to decide whether to exesisetipmi
over a case brought in that court involving pendent $aateslains.”).



C. ATTORNEY'S FEES

Defendants seek attorney’s fees under the FDCPA. The FDCPA providea:fit@ling
by the court that an action under this section was brought in bad faith and for the purpose of
harassment, the court may award to the deferattorheys fees reasonable in relation to the
work expended and cost®”Having carefully considered the record in this case, the Court
cannot conclude that Plaintiffs brought this action in bad faith and for the purposessiiama
Therefore, the Court declines to award Defendants their attorney’s feeshm8&QPAS3

V. CONCLUSION

It is therefore

ORDERED that Defendants’ Motion for Summary Judgment (Docket No. 27) is
GRANTED IN PART as set forth above. It is further

ORDERED that Plaintiffs’ Mtion for Partial Summary Judgment (Docket No. 28) is
DENIED. ltis further

ORDERED that PlaintiffsMotion to Vacate Deadlines and Vacate Scheduling Order
(Docket No. 43) is DENIED AS MOOT.

DATED this 18th day of June, 2019.

BY THE COURT:

fted States District Judge

3215 U.S.C. § 1692k(a)(3).

33 To the exent Defendants may have the ability to seek attorney’s fees in relation to
Plaintiffs’ statelaw claim, this Order should not be read as expressing an opinion on that issue.



