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IN THE UNITED STATES DISTRICT CORT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

SHAMINA PLOTT,

Plaintiff, ORDER AND
MEMORANDUM DECISION
VS.

Case No. 1:18-cv-00048-TC
ADVANCED COMFORT

TECHNOLOGIES, INC., d/b/a
INTELLIBED, and COLIN M. HOUSE,

Defendants.

BACKGROUND

On May 7, 2018, Plaintiff Shamina Plott filehis action, Case No. 1:18-cv-00048-TC.
She alleges that she was the target of sexuassiment by Defendant Colin House, the CEO of
her employer, Defendant Advanced Comfbethnologies, Inc. (ACTI), and that ACTI
discriminated and retaliated against her whlea reported his behavior. As of July 10, 2018,
when Ms. Plott filed the operative Amendedn@uaint, she was still employed by ACTI.

While this action was pending, Ms. Plott @lan additional Charge of Discrimination
with the Equal Employment Opportunity Conssion (EEOC), asserting that she had been
subjected to “active and/or constructive wrondg&rmination on August 24, 2018.” (Ex. J to Ex.

1 to Pl.’s Mot. Amend (ECF No. 34-1).) The GE issued a Notice of Right to Sue on July 19,
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2019 (id. at Ex. I.), and on September 18, 2019,RmHistt moved to amend her complaint to add
the allegation that she thdeen wrongfully terminated. (ECF No. 34.)

Ms. Plott’'s Notice of Right to Sue wag $e expire on October 17, 2019. Because the
court had not ruled on the motion for leave teeachby that date, Ms. Plott filed a new action,
Case No. 1:19-cv-00119-DBP, on October 16, 2019. attain is substantivglidentical to this
action, except that the complaint there inclutthesallegation about wrongful termination and
omits certain allegations that had been disndigsam this action after Defendants filed a motion
to dismiss. (ECF No. 28.) On November 19, 2019, Ms. Plott moved to consolidate the second
action (Case No. 1:19-cv-00119-DBP) wiltis action (Case &l 1:18-cv-00048-TC).

Ms. Plott’s motion for leave to amend and roatto consolidate are both now before the
court. As a practical matter, both motions seglistantially the sangoal: the addition of the
wrongful termination allgation to this suit.

ANALYSIS

A. Leave to Amend

Defendants oppose Ms. Plott’'s motion leave to amend for two reasons.

First, Defendants argue that the proposecbnd amended complaint does not include
sufficient factual allegations regarding theioi for “active and/or @nstructive wrongful
termination.” The court disagrees.

The operative amended complaint already indyudesome detail, allegations regarding
Mr. House’s sexual harassment of Ms. Plotteeg(8m. Compl. 11 27-48, 60-68 (ECF No. 15).)
Ms. Plott also identified several ways in whitlis harassment resultedadverse employment

actions, a necessary element of a Title VllrolaiSee Sanchez v. Denver Public Schools, 164




F.3d 527, 531 (10th Cir. 1998). For example,aleges that she was “subjected to a hostile

work environment; denied consideration fsomotion; denied her voiced desire and

applications for any corporate promotion; andHar retaliated against with multiple threats of

her being insubordinate for raig questions and expressingncerns; reductions in pay and

other compensation; being held to different standards; being subjected to increased workloads;
[and] being subjected to intimidation and thresgainst her job and emplayent.” (Am. Compl.

1 53.)

Ms. Plott now seeks to add to this lisatlshe was wrongfully terminated. Defendants
argue this allegation is too conclusory becahse‘proposed [Second Amended Complaint] does
not include any allegations of mieatment from even the sameay that she resigned.” (Defs.’
Opp’n to Mot. Amend at 9 (ECF No. 35).) But this is untrue. At the time the amended
complaint was filed, in July 2018, Ms. Plott was alleging ongoing harm:

ACTI has continued with additional adge actions. Plott has been harassed

further and denied further opportunitipspmotional advancement, or even

consideration. ACTI has threatenedtPfarther, and retaliated against her,

including with further increased wddad, adverse performance reviews,

decreased pay and compensation, giventhnegperformance scores, told falsely

that she is unprofessional and has a btigi@e, and with further threats against

her.

(Am. Compl. 7 68.)

Just one month after making this allegation, Wistt filed her Charge of Discrimination
with the EEOC and asserted that she reghbwrongfully terminated. Notably, Defendants
never contend that Ms. Plott’s allegations of banaent or hostile work environment, if true, are

insufficient to state a constructive dischargenclaTheir only argument is that too much time

passed between the alleged harassment and Ms. Plott’s departure from her employment. But



because Ms. Plott alleged that her mistreatmestongoing, there does not appear to have been
a significant gap between the alleged hostilgironment and the alleged termination.
Accordingly, this is not a reason to deny leave to amend.

Second, Defendants argue that the proposed second amended complaint that accompanies
the motion for leave to amend continues toudel various state lawaims and claims by Ms.

Plott’s husband, Jacob Plott, that were predipdsmissed by the court. (ECF No. 28.)
Defendants argue that leave to amend shoultebyed because Ms. Plott failed to omit these
allegations from the proposed amended complaint.

Ms. Plott responds that it wanever her intention to resert these causes of action.

Rather, because the actual proposed changessaweneimal, she believed the easiest course of
action was to supplement the complaint by agdhe wrongful termination language, while
otherwise leaving the complaint entirely the same.

This dispute is mooted by the existence of the new action and the motion to consolidate,
discussed below. While Ms. Plott’s proposedosel amended complaint in this action included
the dismissed claims, the new lawsuit omits thgist as Defendants request. Accordingly, by
granting the motion to consolidaand making the complaint inathaction the operative pleading
for both cases, Defendants’ concern about theiquely dismissed allegations will be resolved.

B. Motion to Consolidate

For the reasons discussed above, Ms. Blattbngful termination allegations are
sufficient and should be addedthis suit, and as just statdde most straightforward way of
achieving that goal is to grant the motion to adidste. Defendants nevertheless request that

the court deny the motion to consolidate. They contend that Ms. Plott never should have filed



the second action because it constitutes clainttiggli Instead, she should have just waited for
the court to resolve thaotion for leave to amend.

The court generally agrees that goingtigh the process of filing a second action and
then seeking to consolidate the actions was cessary, since statuteslimitations—including,
at least presumably, the expiration date for Riett’s Notice of Right to Sue—would be tolled

until the court ruled on the motion for leave to amend. See May v. Segovia, 929 F.3d 1223, 1232

(10th Cir. 2019). But as Defendants’ own auitiyarecognizes, how to handle a situation like

this falls squarely within the court’s digtion. See Katz v. Gerardi, 655 F.3d 1212, 1217 (10th

Cir. 2011). And for the reasons already discdsee simplest way forward is to grant the
motion to consolidate. While Defendantssartion that Ms. Plott made matters more
complicated by filing a second action is welken, it does not followhat the court should
perpetuate the complications by denying the motion.
ORDER

For the foregoing reasons, Ms. Plott’'s Motion to Consolidate Cases (ECF No. 44) is
GRANTED. The court orders that the comptdiom the later-filed acdn, Case No. 1:19-cv-
00119-DBP, become the operative complaint in¢hse. For the saké a clear record, Ms.
Plott is ordered to refile that complainttime lower-numbered action, Case No. 1:18-cv-00048-
TC, under the label “Second Amendedmplaint.” All future documents are also to be filed
directly in the lower-numbered action.

In light of the above, Ms. Plott’'s Motidor Leave to Amend is DENIED as moot.



SO ORDERED this 30th day of December, 2019.
BY THE COURT:

Jenss Campert

TENA CAMPBELL
U.S.District CourtJudge



