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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

SIMPSON HOLDINGS, LC., MEMORANDUM DECISION AND
. ORDER GRANTING PLAINTIFF'S
Plaintiff, MOTION TO REMAND AND DENYING
PLAINTIFF'S MOTION FOR
V. ATTORNEY'S FEES AND COSTS
JAMES R. BUCHANAN AND
KIMBERLY D. BUCHANAN, Case N01:18-CV-86 TS-PMW
Defendand. District Judge Stewart

This matter is before thed@rt on Plaintiff Simpson Holdings, L.C.’s Motion to Remand
to State Court and Plaintiff's Motion for Attorney’s Fees and Costs Under 28 U.S.C. 8)1447(
For the foregoing reasons, the Court grants Plaintiff's Motion to RemandeanesP laintiff's
Motion for Attorney’s Fees and Costs.

l. BACKGROUND

According to the First Amended ComplaiRtaintiff operated a residential treatment
facility in Wellsville, Utah and entered into an agreemeAt(hissions Agreement”) on May
20, 2015, to care for and trehe Buchanans’ (“Defendantsaughter. Defendants’ daughter
was in Plaintiff's treatmerfacility from May 20, 2015, through April 28, 2017. Plaintiff says the
regular rag for its facility is $15,00@ month, but Plaintiff gives a discount for patients who are
uninsured and self-paying. In this case, Defendants had insurante Buaimissios
Agreement states Dafidants owe a total of $8,900 (self pay) every month.

After arbitration with the insurance company, Defendants’ insurance idifPthe

customary $15,000 per month from May 20, 2015, to April 11, 2016 (the “Covered Period”) but
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would not pay the amount from April 12, 2016, to April 28, 2017 (the “Uncovered Period”).
Accordingly, Plaintiff received $80,163.40 from Defendants’ insurance compaimtifPla
returned some of the insurance money to Defendants but kept $65,601:9ds(irence
Proceeds”), claiming this amount is the difference between the customaryd éte aeHpay
rate for the Covered Period. Defendants sent a letter on April 26, 2018, requestimgginece
$65,601.94 from Plaintiff. Plaintiff refused to return the money and filed suit in state cour
requesting a declaratory judgment that Plaintiff is entitled to the Insuraocedds and that
Defendants do not have any right to the Insurance Proceeds.

Plaintiff filed its First Amended Complaint in the FiBistrict of Utah in Cache County
on June 14, 2018, and Defendants were served on June 21, 2018. On July 18, 2018, Defendants
filed a Notice of Removal based on diversity jurisdiction. Plaintiff now seekarrd.

Il. DISCUSSION

According to 28 U.S.C. § 1441(a),

Except as otherwise expressly provided by Act of Congress, any civihactio

brought in a State court of which the district courts of the United States have

original jurisdiction, may be removed by the defendant or the defendants, to the

district court of the United States for the district and division embracing the place
where such action is pending.
Defendants have the burden to show the jurisdictional facts by a preponderanceviofeiheeé

In addition, “[rlemoval statutes are to be striathnstrued, and all doubts are to be resolved

against removal?

1 See McNutt v. GeMotors Acceptance Cor298 U.S. 178, 189 (1936&ee also
McPhail v. Deere & Cq.529 F.3d 947, 953 (10th Cir. 2008).

2 Fajen v. Found. Reserve Ins. Co., |f&83 F.2d 331, 333 (10th Cir. 1982) (internal
citations omitted).



In this case, Defendants removed to federal court based on diversity jurisdtion, s
Defendants must show (A) the parties are diverse and (B) “the matter iovarayr exceeds the
sum or value of $75,000, exclusive of interest and costs” by a preponderance of the évidence

A. Diversity

Under 28 U.S.C. § 1441 and 28 U.S.C. § 18B32he parties must be diverse for federal
jurisdiction and removabilityTo determine the citizenship ohincorpaated business entities
“federal courts must include all the entities’ membérs.”

Although “Plaintiff does not dispute that the parties are of diverse citizerstjad,”
court always has jurisdiction to determine its ownsigiGtion.” In their Notice of Removal,
Defendants concluded that Plaintiff is a citizen of Utah because it is ordamizZéah and has
its principal place of business in Utalvhile this isthe applicableule for determininghe
citizenship of a corporatiothe Supreme Got has tesisted extending that treatment to other

entities” like unincorporated business entifies.

328 U.S.C. § 1332(a).

4 Siloam Springs Hotel, LLC v. Century Sur. (81 F.3d 1233, 1237-38 (10th Cir.
2015) (reversed on other groundsSipam Springs Hotel, LLC v. Century Sur. (Q¢o. 17-
6208, 2018 U.S. App. LEXIS 29013 (10th Cir. Oct. 16, 201 also Conagra Foods, Inc. v.
Americold Logistics, LLC776 F.3d 1175, 1176 (10th Cir. 2015).

5 Docket No. 17, at 3.

6 Ute Indian Tribe of the Uintah & Ouray Reservation v. Lawredd® F. Supp. 3d
1219, 1264—-650. Utah2018) (quotingsonzalez-Alarcon v. Macia884 F.3d 1266, 1272 (10th
Cir. 2018))(alterations omitted)

" Docket No. 2 1 6.

8 Penteco Corp. Ltd P’ship-1985A v. Union Gas Sys., B89 F.2d 1519, 1522-23 (10th
Cir. 1991) (quotingCcarden v. Arkoma Assqel94 U.S. 185, 188 (1990)).



Like the statutes iSiloam Springs Hotel, LLEUtah law defines a limited liability
company as an unincorporated business eft®yaintiff is an L.C, which is another name for a
limited liability company, so Plaintiff is an unincorporated business amitigr Utah lawAs an
unincorporated business entity, Plaintiff's citizenship is determined koitthenship of each of
its membersNeither Plainiff's First Amended Complaint nor Defendantsotice of Removal
identifies Plaintiff's memberer the members’ citizenship.

Because Defendants have not asserted the facts necessary to establisp diversit
Defendants failed to show that this Court has original jurisdiction, which is aegdéss
removal under 28 U.S.C. § 1441(a). Because Defenéaitgd to include Plaintiff's members’
citizenship and did not show tkiéversity of the partieby a preponderance of the éence,
removal is not proper here, and the Caudersthe case tbe remanded tstate court.

B. Amount in Controversy

Even if the parties are divergbe Court wouldstill remand for Defendants’ failure to
show the amount in controversy exceeds $75,000, which is the second requirement for diversity
jurisdiction under 28 U.S.C. 8§ 1332(a). To determine whether there is diversity jupisdict
sufficient for removal to federaburt, courts generally rely on the compldihif the amount in
the complaint is not dispositive, courts may also rely on the allegatioims motice of removal

to show the amount in controversy exceeds $75'08Ghough Plaintiff's First Amended

9781 F.3d at 1237.
10 Utah Code Ann. § 48-3a-101 to § 1405.

1 Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1995) (abrogated on other
grounds byDart Cherokee Basin Operating Co., LLC v. OwensU.S.---, 135 S. Ct. 547
(2014)).

121d.



Complaint requests declaratory relief for $65,601.94, Defendants’ Notice of Reanguat that
1) the Admissions Agreement provides for attorney’s fees, which incrémsasbunt in
controversy to more than $75,000, and 2) Defendant’s compulsory counterclaims of $177,147.94
can be an independent basis for federal jurisdiction in a rernasal

First, it appears unlikelyhat either partyvould beentitled to attorne fees for this
actionunder the Admissions Agreement, so neither padiyteney’s feesoud be included to
establisitherequired amounh controversySecond “the modern trend and majority position is
for courts to disallow consideration of the counterclaim as establishing théigtioisal
amount.® This Court agrees witthis reasoning and findso compelling reason to reject the
majority position”* For these reasons, Defendants did not meet their burden of proof for the
amount in controversy, and the Cowill remand

C. Attorney’s Fees

28 U.S.C. § 1447(mays “[a]n order remanding tlease may require payment of just
costs and any actual expenses, including attorney’s fees, incurred as af resutival.” In
2005, the Supreme Court determined that “courts may award attorney’s fees undecy 1447(
only where the removing party lackad objectively reasonable basis for seeking removal.”
The Court explained there is no “sound basis” for “adopting a strong presumption in favor of

awarding fees Nor does the statute require a showing that the unsuccessful party’s position

13 Aurora Loan Serv..Wong No. 2:11ev-492-CW, 2011 WL 5404012, at *1 (D. Utah
Nov. 7, 2011).

4d.
15Martin v. Franklin Capital Corp.546 U.S. 132, 141 (2005).
181d. at 137.



was “frivolous, unreasonable, or without foundatiéhlistead, the court held that the decision
to award attorney’s fees under § 1447(c) is discretionary based on the languagéatitié s
Applying this standard, attorney’s fees are not appropriate here.

Defendants removed based on diversity jurisdiction, which requires that the peeties
diverse and that the amount in controversy exceeds $75,@dbough Defendants’ Notice of
Removal does not establish diversity jurisdiction, Defendants had objgacteasionable bases
for removing.While Defendants used the wrong test to determine Plaintiff's citizenship, the tes
they used woul@stablish diversityf Plaintiff were incorporated, and there may still be diversity
under the correct tedtsing the wrog test mayeobjectively unreasonable in some
circumstancesbutPlaintiff never recognized Defendants’ mistakespite all of Plaintiff's
arguments that Defendahtemoval was unreasonable, Plaintiff never suggested that Defendants
acted unreasonably because the parties were not dordreeausd®efendants were
implementing the wrong test fortienship. Plaintiff did “not dispute that the parties are of
diverse citizenship” and made no mention of what test for citizenship would be apprtapriate
eshblish diversity. Because both parties made this mistake, the mistake doesraot arar
award for attorney’s fees.

The parties’ mainly discuss the amount in controversy, whichalgasa reasonablmsis
for removal.Because there is a contract in thase that provides a way for the parties to
establish a right to attorney’s fees, and the contractual provisayrbedifficult to interpret,

Defendants’ inclusion of attorney’s fees in the amount in controversy was wélgcti

171d. at 138(citation omitted)
181d. at 136.
1928 U.S.C. § 1332(a).



reasonable. Further, the kaof Tenth Circuitprecedent about using compulsory counterclaims as
an independent basis for removal demonstrates that Defendants did act reasdhalbly
removal because there was no way to know whether their argumentssaocéddBecause
Defendarg had objectivelyeasonable basdor removing, Plaintiff will not be granted
attorney’s fees under 28 U.S.C. § 1447(c).
[I. CONCLUSION

It is therefore

ORDERED that Plaintiff's Motion to Remand to State C@¢Dacket No. 17) is GRANTED.
It is further

ORDERED that Plaintiff's Motion for Attorney’s Fees and Costs Under 28 U&1@47(c)
(Docket No. 24) is DENIED.

The clerk of the Court is directed to remand this matter to the First Judicial Distritt Cou
Stae of Utah.

DATED this 13th day of November, 2018.

BY THE COURT:

States District Judge



