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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

DEJON RAMON WALDRON, MEMORANDUM DECISION AND

Petitioner, ORDER

V- 1:19-cv-82-DB
UNITED STATES OF AMERICA, 1:15-cr-41-DB

Respondent. District Judge Dee Benson

Before the Court is Petitioner DejoniRan Waldron’s Motion Under 28 U.S.C. § 2255
to Vacate, Set Aside, or Correct Sentenceiitaconsidered the motion and pleadings, having
reviewed the file, and being otherwise yuthformed, the courenters the following
Memorandum Decision and Order.

BACKGROUND

In early 2015, Utah Adult Probation and Pan@eeived information from an anonymous
source that Mr. Waldron, a parolaethe time, was illegly in possession afrugs and weapons.
On February 12, 2015, a search of the residence of Mr. Waldron and Kyrinda Moore
(“Codefendant”) was executed guant to the search conditiooisMr. Waldron’s parole. This
search resulted in the discovery of marijuanathamphetamine, and her@ihthe residence. In
addition, Mr. Waldron’s wallet ckin had a key to a patio ckisin the residence, which
contained body armor and guns.

On June 17, 2015, a federal grand jury regdran indictment against Mr. Waldron for
possession of methamphetaminepiie and marijuana with intemd distribute, possession by

felon of firearms and ammuroi, possession of a firearm in foerance of a drug trafficking
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crime, possession of a firearmtiwian obliterated serial number, and possession of body armor
by felon. (Case No. 1:15-cr-41, Dkt. No.'1.)

Mr. Waldron was arrested and made higah@ppearance on July 22, 2015 before a
magistrate judge. (1:15-cr-41, Dkt. No. 11.)eTdourt appointed Robert Hunt from the Utah
Federal Defender’s Office t@present Mr. Waldronld.) Jamie Zenger from the Utah Federal
Defender’s Office joined as emunsel for Mr. Waldron. (1:15~¢t1, Dkt. No. 39.) On January
21, 2016, Mr. Hunt and Ms. Zengided a motion to withdravirom representing Mr. Waldron,
due to a conflict of interestithin the Utah Federal Defendeffice. (1:15-cr-41, Dkt. No. 45.)
The motion was granted and Michael J. Landifeas appointed to represent Mr. Waldron.
(1:15-cr-41, Dkt. Nos. 49, 50.)

Mr. Waldron’s case was presented ijugy trial on May 2, 2016 through May 3, 2016.
(1:15-cr-41, Dkt. No. 108.) On May 3, 2016, theyjueturned a verdict, finding Mr. Waldron
guilty on all but one count. (1:15-cr-41, Dkt. No. 13Fdllowing this verdict, Mr. Waldron
timely filed a motion for a new trial orude 15, 2016, alleging that the prosecution had
suppressed impeachment evidence in violatiddrafly v. Maryland, 373 U.S. 83 (1963). (1:15-
cr-41, Dkt. No. 118.) The court denied thetmo, finding Mr. Waldron failed to show the

evidence at issue was materidl:15-cr-41, Dkt. No. 138.)

1 Mr. Waldron was charged withébe same seven counts in a sugmtirg) indictment returned on
April 6, 2016. (1:15-cr-41, Dkt. No. 58.)

2 The jury found Mr. Waldron “guilty” of Count Rossession of Methamphetamine with Intent to
Distribute; Count lll, Possession ®farijuana with Intent to Bitribute; Count IV, Felon in
Possession of Firearms and Ammunition; CounPUssession of a Firearm in Furtherance of a
Drug Trafficking Crime;and Count VII, Felon in PossessiohBody Armor. The jury found Mr.
Waldron “not guilty” of Count I, Possessiaf Heroin with Intent to Distribute.



Mr. Waldron was sentenced to a total of 20dnths imprisonmen{1:15-cr-41, Dkt. No.
172.) Mr. Waldron appealed, and the Te@ircuit Court of Appeals affirme&ee United Sates
v. Waldron, 756 F. App'x 789, 802 (10th Cir. 2018).

On July 31, 2019, Mr. Waldron filed this MotidJnder 28 U.S.C. § 2255 to Vacate, Set
Aside or Correct a Sentence. (1:19-cv-82, Dkt. No 1.)

DISCUSSION

Section 2255 allows prisonersfederal custody to movier their sentences to be
vacated, set aside, or correctettheir “sentence was imposed in violation of the Constitution or
laws of the United States, or ... the court wakeuit jurisdiction to impose such sentence, or ...
the sentence was in excess of the maximumoaiatdd by law, or i®therwise subject to
collateral attack.” 28 U.S.C. § 2255(a). In patition, Mr. Waldron challenges his sentence on
three separate grounds: (1) ineffective assigtarf counsel; (2) actual innocence; and (3)
inconsistent verdict.

1. Ineffective Assistance of Counsel

Mr. Waldron claims his counsel was inefigetfor failing to: (1 investigate certain
fingerprint and DNA evidence in order to shtvat Mr. Waldron’s DNA was not located on the
contraband; (2) investigate the service resarfithe recording device used by police to
interview Codefendant; (3) ingggate the alleged anonymoustgzeived by Adult Probation &
Parole; (4) investigate Codefendant’s intervigith police for coerced false statements; (5)
interview and introduce certain witnesses tat Waldron wished to call; (6) protect Mr.
Waldron'’s right to a speedy and pulti@l; (7) investigate a hafollicle drug test showing that
drugs were present in the residence prior to Mr. Waldron movjri{§)imvestigate Mr.

Waldron’s bank records showing no suspicious &égti(9) research and raise objection to the



application of 21 U.S.C. 8§ 841(q)L0) research anghise objection to #happlication of 18
U.S.C. § 922; and (11) pawe a motion to suppress.

To make out a claim for ineffective assistarof counsel, a petiti@r must satisfy two
prongs: (1) petitioner “must show that counsedgresentation fell below an objective standard
of reasonableness;” and (2) petitioner must destrate that “any deficiencies in counsel’s
performance [were] prejudici&b [petitioner’s] defense &rickland v. Washington, 466 U.S.

668, 688, 692 (1984). A court assessing an ingfieassistance of couglsclaim “must be
highly deferential” to counsel and make “eveffort ... to eliminate the distorting effects of
hindsight, to reconstruct the ainmstances of counsel’s challedgsnduct, and to evaluate the
conduct from counsel’s pgrsctive at the time.ld. at 689. The court mustsal “indulge a strong
presumption that counsel’s conduct falls wittie wide range of reasonable professional
assistance.ld. Against this standard, MiValdron’s motion fails.

a. Failureto Investigate

Mr. Waldron claims that his counsel wasfiective for failing toinvestigate certain
evidence, including fingerprirend DNA evidence, the recordederview of Codefendant, the
anonymous tip, a hair follicle dg test, and Mr. Waldron’s bam&cords. Mr. Waldron also
complains that his counsel failed to intervievd amroduce certain witnesses at trial. The court
does not find that any of these alleged failures by counsel amoueffective assistance.

In this case, Mr. Waldron must “overcortie presumption thatinder the circumstances,
the challenged action ‘might lwensidered sound trial strategyld. (quotingMichel v. State of
La, 350 U.S. 91, 101 (1955)). “In any ineffectie=s case, a partiewldecision not to
investigate must be directhssessed for reasonablenesdlitha circumstances, applying a

heavy measure of deferencecounsel’s judgmentsld. at 691. Notably, “an attorney is not



required to investigate all leads long as the decision not to pursue a particular lead, or to
pursue a particular lead only so farreasonable under the circumstancBsetheen v.

Reynolds, 41 F.3d 1343, 1366 (10th Cir. 1994) (internghitons omitted). While counsel could
certainly have “done more” faMr. Waldren, the court finds-applying a heavy measure of
deference to counsel’s judgments—that counselemaasonable decisi®io focus their time
and efforts on pursuing certain defense sgjiatefor the upcomintgial and not othersSmith v.
Workman, 550 F.3d 1258, 1271 (10th Cir. 2008) (“In thése, as in almost every case, trial
counsel could have done more. However, thetegures not whether he could have done more,
but rather whether his decision not to do more was objectivelgrrabke, applying heavy
deference to the counsel’s judgments.”) (citatiand internal quotationsmitted). The court
considers the decision not to investigate thdence at issue to s®und trial strategy under
these particular circumstances, especiallysidering the fact thaMir. Waldron has not
demonstrated that investigating the evidensedeed in the petition would have changed the
outcome of the trial.

Indeed, the court finds thatven if Mr. Waldron’s coured made a “pofessionally
unreasonable” error in defending Mr. Waldron, thises not warrant siémg aside the judgment
of a criminal proceeding if therar had no effect on the judgmen&tickland, 466 U.S. at 691.
Mr. Waldron must show “a reasdrla probability that, but foraunsel’s [alleged] unprofessional
errors, the result of the proceedgiwould have been differentd. at 694. For instance, the jury
convicted Mr. Waldron without DNAr fingerprint evidence liking Mr. Waldron to the crime.
Thus, even if additional testing had returmegjative for Mr. Waldros fingerprints and DNA,
the evidence against Mr. Waldranhtrial would not change amdould still have sufficiently

established Mr. Waldron’s possession of the cdwaind for purposes of therjis verdict. As for



investigating the anonymotip, even if counsel were to instigate the tip and find that it was
fabricated—as Mr. Waldron would have us bedevthis ultimately would not have changed the
fact that, under the terms bfr. Waldron’s parole agreement, his residence was subject to
wholly suspicionless searches. Thus, Mr. @lvah has not showndhinvestigating the
anonymous tip would have actually changed thearaécof his trial. Similarly, Mr. Waldron has
not shown that failing to invagate and introduce thwir follicle drug tst at trial was a
prejudicial error because, eversiich a test demonstrated thaigs existed in the apartment
prior to Mr. Waldron’s riease from jail, this does not alter the fact that the weight of the trial
evidence showed that the particular druggeskihe day of the sedr were possessed by Mr.
Waldron with intent to distributeConcerning the investigation bfr. Waldron’s bank records, a
jury’s consideration of Mr. Waldn’s bank account would not chaniipe fact that a significant
amount of drugs were found in MiValdron’s apartment. Mr. Waldn has failed to show that a
lack of suspicious deposits or withdrawals wblihve changed the jurywerdict. Finally, Mr.
Waldron has not demonstrated ttta¢ additional witnesses he wished to introduce at trial—
Codefendant, Codefendant’s cinéd, Mr. Waldron’s neighborgnd a car salesman—could have
or would have rebutted the evidence shyypossession of the contraband found in the
residence. Thus, Mr. Waldron failo show that he suffered apsejudice from the alleged error
of failing to interview and introduce these witnesses.

In addition, to the extent thdr. Waldron alleges that ¢hpolice framed Mr. Waldron or
threatened Codefendant into making false statements, Mr. Waldron has not demonstrated
ineffectiveness of counsel because he hagpmoided any evidence supporting these conclusory
accusationdJnited Satesv. Fisher, 38 F.3d 1144, 1147 (10th Cir. 1994¢jecting Defendant’s

ineffective assistance of couns#ims because, “[a]lthough [cds} must liberally construe



Defendant’s pro se petition, ... we are not reggiito fashion Defenddatarguments for him
where his allegations are merely conclusarpature and without supporting factual
averments”). Furthermore, Codefendant'sgdidly false interview was not introduced as
evidence at trial, and therefore was not prajiadito the outcome d¥ir. Waldron'’s case.

For these reasons, the court finds that cellm&ilure to invatigate any of the
evidentiary matters outlined in Mr. Waldrorpstition does not qualify as unreasonable or
prejudicial under th&rickland test for ineffective ssistance of counsel.

b. Failureto Protect Soeedy Trial Rights

Mr. Waldron also claims that his counselddilto protect his right to a speedy trial. The
court rejects this argument as well.

Under the Speedy Trial Act, a defendantialtmust commence within seventy days from
either the filing of the indictmerdr the defendant’s initial apprance, whichever occurs later.
18 U.S.C. § 3161(c)(1). Certain periods oflagleare excluded from this time calculatiGee 18
U.S.C. 8§ 3161(h). Delays resulg from a pretrial motion are exded from the date of the filing
of the motion through the conclosi of the hearing on or othdisposition of the motion. 18
U.S.C. 8§ 3161(h)(1)(D). Period$ delay may also be exclud&@m the speedy trial calculation
if they result from aontinuance granted by a judge wha lfeund that “the ends of justice
served by taking such action outweigh the bdst&st of the public and the defendant in a
speedy trial.” 18 U.£. § 3161(h)(7).

When examining these periods of delay fonstitutionality, courtéook to whether such
delay “was long enough to cregieesumption of prejudicelnited Satesv. Nixon, 919 F.3d
1265, 1269 (10th Cir. 2019). The delay period begvith the indictmet or the arrest,

whichever date comes first, and ends with the téaThe “bare minimum” foa delay period to



create a presumption pfejudice and warrant fther judicial examinabn “consist[s] of the
period of roughly twelve monthsld. at 1270. Once a presumptionmgjudice exists, the court
engages in further scrutiny by examng the following factors: (1bhe length of the delay; (2)
the reason that the government gave for the dédayhe defendant’s agsien of a speedy-trial
right; and (4) the prejude to the defendanid. at 1269-70.

In this case, Mr. Waldron’s trial commenogihin seventy days iaccordance with the
Speedy Trial Act. Accounting for the exclass from the speedy trial clock due to Mr.
Waldron’s Motion to Suppress and the multiple eofdsistice continuances granted prior to the
trial,® only 45 days passed from Mr. Waldromgtial appearance on July 22, 2015. Because
three ends of justice continuanasesre granted in this caseethourt also examines the delay
period for prejudice. Between Mr. Waldron’s iatthent and the trial, Mr. Waldron’s delay
period amounts to approximategn months and two week&ecause this period of delay is less
than the “bare minimum for judicial examinatfoof twelve monthsno further scrutiny is
warranted. Mr. Waldron’s right ta speedy trial was not violated.

Moreover, Mr. Waldron’s aunsel was not ineffectiiey seeking the March 1, 2016
continuance. Although Mr. Waldron objectedhe continuance on the record, the court found

that a “failure to continue trial would be magyegjudicial to Petitioner #m a delay of slightly

3 Mr. Waldron was indicted on June 17, 2015 &is initial appeamnce was on July 22, 2015.

The speedy trial clock thus began on JulyZ2.5. Mr. Waldron fileca Motion to Suppress on
August 12, 2015, which tolled the speedy triac& until October 2, 2015, when Mr. Waldron
withdrew his Motion to Suppress. Mr. Waldrowsginal trial date was set for October 26, 2015.
However, at Mr. Waldron’s requigshe court ordered an endsjostice continuace, moving the

trial date to January 25, 2016. Mvaldron’s Codefendant later mayéor a continuance, and the

court ordered another ends of justice continuance, excluding the time from January 25, 2016 until
the new trial date of March 28, 20Mt. Waldron’s counsel then fitefor a stipulated continuance

on March 1, 2016, and the court ordered a final ends of justice continuance on March 30, 2016,
which excluded the time from March 28, 2Qir&il the new trial date of May 2, 2016.

4 Mr. Waldron’s indictment was on June D15, and his trial occurred on May 2, 2016.



over one month.” (1:15-cr-41, Dkt. No. 56.) Theud’s decision was justéd by the short time

that counsel had been handlihg case after Mr. Waldron’sipr counsel withdrew from the

case, other trials and oral arguments that selimad been occupiedttvduring the relevant

time period, and the seriousseof Mr. Waldron’s caseld,) Mr. Waldron’s counsel asked for
additional time “to review the diswery, evidence and facts in the case, and to prepare for trial.”
(Id.) Thus, a continuance was deemed necesshiy.does not amount to ineffectiveness of
counsel.

c. Failureto Research and Object to the Application of 21 U.S.C. § 841(a) and
18 U.SC. § 922(g)

Mr. Waldron also contends thhis counsel was ineffectiverféailing to fully understand
and raise objections to the applioatof either 21 U.S.C. § 841fa)r 18 U.S.C. § 922(§)n his
trial. After reviewing Mr. Wadlron’s arguments, the court fisdhat Mr. Waldron’s alleged
conduct clearly falls within theext and meaning of both cringhstatutes, and Mr. Waldron’s
counsel was not ineffective for failing to ebj to the applicatn of the statutes.

First, Mr. Waldron argues that 21 U.S.C. 8§ &Xhould not have applied to him because
8 841(a) does not prohibit possessibrrontrolled substances “withtent to sell.” (1:19-cv-82,
Dkt. No. 1 at 31.) However, 8§ 841(a) certainly prohibits possession “wiéhtito ... distribute.”

21 U.S.C. § 841(a)(1). The court did not “rewritieis statute as MiwWaldron claims in his
petition. (1:19-cv-82, Dkt. No. 1 &1.) “Distribute” has long beanterpreted to include sales.

See, eg., United Satesv. Gay, 774 F.2d 368, 372 (10th Cir. 1985) (equating the “intent to

5 Mr. Waldron faced three charges (Counts I-111) under 21 U.S.C. § 841(a)(1) for “possession with
intent to distribute” controlled sutasces. (1:15-cr-41, Dkt. No. 1.)

6 Mr. Waldron faced one charge (Count V) und8 U.S.C. § 922(g)(1) for “felon in possession

of firearms and ammunition(1:16-cr-41, Dkt. No. 1.)



distribute” element with the intent “to sell,lder, or otherwise distbute”). Mr. Waldron’s
counsel was not ineffective for failing tject to the application of § 841(a).

Mr. Waldron next argues that applying W8S.C. § 922(g) violated the Constitution’s
Commerce Clause. This is also without méfrite Tenth Circuit has clearly held that “if a
firearm has traveled across state lines, the minigeus with interstate commerce is met and [§
922(g)] can be constitutionally appliedJhited States v. Urbano, 563 F.3d 1150, 1154 (10th
Cir. 2009);see also United Sates v. Bolton, 68 F.3d 396, 400 (10th Cir. 1995) (finding that “[§]
922(g)’s requirement thate firearm have beeat sometime, in interstate commerce is
sufficient to establish its cotitutionality under the Commerce Clause”) (emphasis added). As a
felon allegedly in possession afirearm that crossed stateds at some point, Mr. Waldron
clearly falls within tle purview of § 922(q).

d. Failureto File a Motion to Suppress Evidence

In his petition, Mr. Waldron also argues thé counsel was inedttive for failing to
move to suppress the evidence against him, argbatgt was obtained in elation of his Fourth
Amendment rights. The court findsat Mr. Waldron’s counselfilure to file a motion to
suppress evidence did not fallds& an objective standard of reasonableness and was not
prejudicial to Mr. Waldron’s defense becauser¢éhis no showing that a motion to suppress
evidence would have been successful.

Mr. Waldron signed an agreement in connectigth his parole in which he expressly
consented to searches figrole officers of his person, prape residence, opersonal effects
with or without causg1:19-cv-82, Dkt. No. 5, Ex. A.) Tehevidence which Mr. Waldron would
seek to suppress was all discovered in the caafradawful search;onsistent with that

agreement. Pursuant to the tityeof the circumstances undtdre circumstances of the search



here, Mr. Waldron “did not havan expectation of privacyahsociety would recognize as
legitimate.”Samson v. California, 547 U.S. 843, 852 (2006).

Mr. Waldron further argues that the scayfehe search was unreasonable because
Codefendant’s property and persbpassessions were also seaathHowever, the court finds
that Mr. Waldron lacks standing to challengg atieged violation of Codefendant’s Fourth
Amendment rightsSee Rakas v. lllinois, 439 U.S. 128, 133-34 (1978).

2. Actual I nnocence

Mr. Waldron next asserts actual innocenca hssis to grant his motion. The court finds
no merit to this claim.

“To establish actual innocence, petitioner miesnonstrate that ‘in light of all the
evidence,’ ‘it is mordikely than not that no reasonalpeor would have convicted him.”

Bousley v. United Sates, 523 U.S. 614, 623, 118 S. Ct. 1604, 1611, 140 L. Ed. 2d 828 (1998)
(quotingSchlup v. Delo, 513 U.S. 298, 328-29 (1995)). “[&lal innocence is not an easy
showing to make” because “such a claim requires petitiongupport his allegations of
constitutional error with new reliable evidence—whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts,anitical physical evidence—thaas not presented at trial.”
United Satesv. Cervini, 379 F.3d 987, 991 (10th Cir. 2004).

In his petition, Mr. Waldron argues thad substantial or physical evidence was
presented against him in trial. He also asgheteach of the statutes he was charged with
violating either do not apply to him or arecamstitutionally vague. However, Mr. Waldron fails
to clear the steep hurdle to show actual iemoe because, beyond these broad and conclusory

arguments, he has not provided tlo@rt with any new evidence that was not presented at trial,

as required byervini. Although Mr. Waldron takes issue witie amount oévidence raised



against him at trial and the alled vagueness or inapplicability thie statutes he was convicted
under, these concerns do not seaaseny new reliable evidencelaw for this court to consider
concerning Mr. Waldron’s guilt.

3. Inconsistent Verdict

Mr. Waldron also challenges the vertdieturned by the jy on May 3, 2016 as
inconsistent. He contends that no reasonalpjecould have found him guilty of the possession
of methamphetamine but simultaneously nottgwf the possession of heroin, where both drugs
were discovered together in the patio closet of Mr. Waldron’s resid€heecourt finds this
claim to be procedurally barred.

“[T]o conserve judicialtesources and to respect the law’garant interest in the finality

of judgments,” courts adhere ttee “general rule that claims tiaised on direct appeal may not
be raised on collateral reaw unless the petitionehews cause and prejudicédassaro v.
United Sates, 538 U.S. 500, 504 (2003). Cause can bebtisteed by a petitioner showing some
external impediment prevented timely raising of the claim, such as ineffective assistance of
counsel.Murray v. Carrier, 477 U.S. 478, 488-92 (1986). Prejudicestablished if the alleged
errors are shown to have causadttial and substantial disadvagtg infecting [petitioner’s]
entire trial with error of constitutional dimensionklhited States v. Bailey, 286 F.3d 1219, 1223
(10th Cir. 2002) (quotinggnited Satesv. Frady, 456 U.S. 152, 170 (1982)). A petitioner who is
unable to show cause apcejudice may stilovercome procedural deft if the petitioner can
demonstrate that denial of refliwould be a miscarriage of justice because the petitioner is
actually innocent of the crime @fhich he has been convicte&dkrvini, 379 F.3d at 991-92.

Mr. Waldron did not raise hisaim of inconsistenterdict on direct appeal. Thus, Mr.

Waldron’s inconsistent verdict [sarred unless he can demonsteitieer (a) cause and prejudice,



or (b) actual innocence. Mr. Waldron attemptestablish cause by asserting that he failed to
raise this claim on appeal due to ineffectiyppellate counsel. (1:18+82, Dkt. No. 1.)
However, apart from the genéedlegation of ineffectiveness itself, Mr. Waldron provides no
support in his briefing for this @im. Furthermore, Mr. Waldron sanot demonstrated prejudice.
At best, Mr. Waldron’s claim has shown thiaé alleged errorat trial “created gossibility of
prejudice,” which is simply natnough to withstand dismiss&ke Bailey, 286 F.3d at 1223.
Moreover, no exception to the procedural-defawllt applies because, as previously discussed,
Mr. Waldron has failed to aeonstrate actual innocence.

The court thus finds that Mwaldron’s claim for inconsistent verdict is procedurally
barred under the procedural-default rule.

CONCLUSION

For the reasons set forth herein, Mr. Waldsodotion to Vacate, Set Aside, or Correct
Sentence is DENIED. The court also hereby DEN$&Rrtificate of appealability in this case,

pursuant to Rule 11 of the Rules Governing Section 2255 cases.
DATED this 27" day of November, 2019.

BY THE COURT:

oo Kt

Dee Benson
United States District Judge




