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INTRODUCTION

Pursuant to 42 U.S.C. § 405(g)aintiff Susan Karlene Petersélaintiff”) seeks

judicial review of the Commissioner of Soc&curitys (“Commissioné€r) decision denying ér

claim for Disability Insurane Benefits(“DIB”) under Title Ilof the Social Security Act Act”).

After careful review of the entire recoithe partiesarguments and the relevant legal authorities,

thecourt finds the Commissioner’s decision to be legally sound and supportelsigreial

evidence! Accordingly,as set forttherein,the Commissionés decision is herebfjFFIRMED.?

! Plaintiff hasnot filed a reply memorandum and the time within which to do so has
expired. (ECF No. 15, Administrative Appeal Schedulinged)

2 The parties in this cas®nsented ttnited States Magistrate Judge Dustin Ba&
conducting all proceedings, including entry of final judgmeiih appeal to the United States
Court of Appeals for the Tenth Circuit. (ECF No.)1See28 U.S.C. § 636(c); Fed. R. Civ. P. 73.
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BACKGROUND

On July 18, 2016Rlaintiff protectively filed a Title Il applicatiofor disability benefits,
alleging disabilly beginning on April 11, 2015. (Tr. 266-27PJaintiff's claim was denied
initially on September 20, 2016, and upon reconsideration on November 9, 2016. (Tr. 191-194;
Tr. 195-197.) An administrative hearing was held on August 23, 2018, before Adatinést
Law Judge (‘ALJ”) Gerald R. Buceard, in a decision dated October 19, 20ABJ Bruce
denied Plaintiff beneffs finding Plaintiff was no disabled under the AGlr. 138-155.)

The ALJs October 19, 2018ritten decision (‘Decisiori) follows the familiar five-step
sequential evaluation for assessing disabilbee generall20 C.F.R. § 404.1520(a)(4)

(outlining the procegs As relevant bre, the ALJ foundlaintiff hadseverestatispost total

right knee arthroplastyand nonsevergacute cystitis, urinary tract infection, degenerative disc
disease of the thoracgpine, hypothyroidism, gastroesophageal reflux andtghp@spairments
but that her medical condition did not meet or equal tiberiar of the per se disahlj
impairmentdisted at 20 C.F.R. pt. 404, subpt. P, app. 1. (Tr. 141BHs¢d theren, theALJ
concluded thathat Plaintiff retained the residual functional capaciBHC”) to perform a
restricted range of sedentary wpnkcluding hempast relevanivork as a polie clerkas well as
other jobs in the nati@h economy (Tr. 146-49)

As part ofherrequest for reviewf the ALJs DecisionPlaintiff suomittednew medical
evidenceo the AppealsCouncil. (Tr. 2-8.) On August 27, 2019, the Appeals Caunotified
Plaintiff that her request was deniaddindicatedthatthe additional evidence “does not show a

reasonabl@robability that it would change the outcome of the decision.” (TAS3 resilt, the



ALJ’s decisionremainedthe final decision ofhe Gmmissioner andanappeal to this court
followed. (Tr. 2-8); see20 C.F.R. 88 404.981, 422.210(a).

STANDARD OF REVIEW

On judicial reviewan ALJs findings “shall be conclusive’ if supported bsubstantial
evidence” Biestek v. Berryhill139 S. Ct. 1148, 1153 (2019upting42 U.S.C8 405(Qg)).
Substantial evidence fsnore than a mere scintitlandrequiresonly “such relevant evidence as
a reasonable mind might accept as adequate to support a concligsifudtations and
citations omitte§l Under this stindard the court may either reweigh the evidence nor
substitute its judgment for that of the AlSke Henderson v. Colving7 F.3d 951, 95@.0" Cir.
2014). Furthera reviewingcourt’s inquiry is case-bgase andghould déer “to the presiding
ALJ, whohas seen the hearing up clodiéstek 139 S. Ctat 1157.

DISCUSSION

On appealPlaintiff does notllege thatthe ALJ erredn his DecisionRather Plaintiff
asls the court to remand based oWevidencé submitted to the Appeals Council following
issuance oALJ’'s October 2018 Bcision (Tr. 41-137.)Plaintiff offers thenew evidenceo
establish thalherrecurrentUrinary TractInfections {(UTI’s) and incontinenceneet the 12-
month durational requiremesbd ago be considered severe impairmeninder step 2 of the
analysis

1. Revised RulesFor New Evidence

Under the recently revised rulegplicableat the time of Plaintif6 August 2018

administrativehearing andDecember 2018 request for reviéwa,claimant must make every

3 The new regulations became final on January 17, 2017, witipkance reuired by
May 1, 2017 SeeSSA, Ensuring Program Uniformity at the Hearing and Appeals Council

3



effort to ensure that the ALJ receives all of the evidencenamtsubmit or inform the ALJ
about any written evidence no later than fiveibhessdays before thdate of the scheduled
hearing, unless one of tiagentified circumstanceapplies See20 C.F.R. § 404.938}(b); see
also SSA,Ensuring Program Uniformity at the Hearing and Appeals Coumeiels of the
Administrative Review Proces¥] Fed. Reg. 90987 (Dec. 16, 2016)dditionalevidenceas
submittedafterissuance odn ALJ’ s decison, the claimant must establiqll) the evidence is
new, materigland relates to the period on or before the date of the hearing decisiber€2s
areasonableprobability that the additional evidence would change the outcome of the decision;
and (3) there is good cause for not submitting the evidence earlier. 20 C.F.R. § 404970G(a)-
any one of these requirements is not establigheddppeak Council will deny review andhe
ALJ’s decisionbecomeshe final decision of the Commissioner for purposes otjatreview.
See20 C.F.R. 88 404.970; 404.98122.201(a).

2. Review of New Evidence

Whenthe AppealsCouncilreceives and considers new eviderimé ceclines review
“the additional evidence becomes part of the record for purpose of thesCanalysis.
Williams v. Berryhill, 2018 U.S. Dist. LEXIS 76033 *5 (W.D. Wash. 2018itihg Brewes v.
Commissioner682 F.3d 1157, 1163(Cir. 2012) (fw]hen the Appeals Couil considers new
evidence in decidig whether to review a decision, that evidence becpaeof the
administrative recordwvhich the digrict court must consider when reviewing the
Commissioner’s final decision.(citation omitted) Riston v. Comm’r of SS2020 U.SDist.

LEXIS 141506 *3(Dist. Ariz. 2020) (vinereCouncilreject evidencé’based on a determination

Levels of the Administrative Review Proc@&dsFed. Reg. 90987 (Dec. 16, 2016).
4



of its materiality or weight, it hasorsidered the evidence if it concludes to not include it in the
administrative recort). (citation omitted)

In its denial of Plaintifs request for reviewthe AppealsCourtil explainedthatthe
additional evidence provided “does not show a reasonable probability that it would change the
outcome of the decision(Tr. 2-8); 20 C.F.R. 404.97@}(b). Thus,because the Appeals
Council considered the evidenaedconcluded it would not change the outcome oftkesion
the district court must conduct a substantial evidence review by assessngjréggency
record, incliding the newly submitted evidence, in light of the ALJ’s deciss@@Martinezv.
Barnhart,444 F.3d 1201, 1207-080" Cir. 2006).

3. New Evidence: Tanner Clinic Records

Thenew evidencerovided to the Appeals Council consisif Plaintiff’s medical record
from Tanner Clinic dated October 19, 2018 to April 19, 2QTR.3.) Theserecords showhat
Plaintiff continued to sk treatment folJTIs in July 2018 (Tr. 116) and August 2018 .(105)
and thatPlaintiff wastreated fora kidney stone in October 2018. (Tr. 100, 131.) In January 2019,
Plaintiff reported UTI symptoms but also staske had run out of h&fTI medicaion. (Tr. 80.)
Thereafter, in January and Februafy{2019, Plaintiff was treated for “random” incorgnce (T.
58, 71) and referred to a urologist. (Tr. 69.) In April 2CRRjntiff complairedthather
medication did not help artiscussed alteative treéments with heprovider (e.g. pelvic floor
exercises)(Tr. 51.)

4. Analysis

In challengimg the ALJ’s decision, Plaintiff does nallegethatthe ALJ erred in
concludingher UTIs were nonsevere. RatheRlaintiff contendghat he newly presented

evidence along with the evidencaready before the ALJ, rendghe”ALJ’s Step2 finding that



Plaintiff's chronic UTIs were notutationally severe. . no longer supported Isybstantial
evidence (ECF No. 16 at 6.) Specifically, Plaintiffssertshe cumudtive evidence showber
UTI's meet the duational requirements for a severe impairtri@gtauseheyoccurredovera
twelve-month period from December 13, 2017 through January 17, 2019. (ECF No..16 at 6

Plaintiff's claimrests on thassunption that the ALJ concluded that her
UTIs werenonsevere becaudbey did not meet the 12-month durational requiren&e¢20
C.F.R. § 404.1509rpairment‘must have lasted or must be expected to last for a continuous
period of at least 12 monthsBarnhart v. Walton535 U.S. 212, 219, 221-22 (2002)
(remgnizing claimant is not disabled if “within 12 montaier the onset of an impairment.
the impairment ndonger prevents substantial gainful activijy(quoting65 Fed. Reg. 42774
(2000)). This assumption, however, is incorrect. Ab@’s Decisiondoes ot make any findings
as towhether Plaintifs UTI's met the durational requiremeiristead, the ALdoncluded that
the imparment, along withseveral other medically determbla impairmentswasnonsevere
because it did ndtause more than aimmal limitation on [Plaintiff's] ability to perform basic
work activities” (Tr. 144.)Plaintiff does not challenge this conclusion andrbes evidence
submitted tahe Appeals Council does not undermine this finding.

The new evidencshowsthat Plaintiff continuedo seekreatmentor her UTIs in July
2018 (Tr. 116) and August 2018 (Tr. 105). Plaintiff was also treated for kidney stones in October

2018% Nonethelessdiagnosisaloneis not sufficent to establish “severe” impairmenwithin

4 Plaintiff also relies on evidence post-dating the AlQ¢tober 2018 Decision, noting
thatshe wagreated for incontinence and othéadider ssues throughout 2019. (Tr. 51, 58, 69,
71, 80, 81.) The ALJ decided Plaintiff's case through October 19, 2018. (Tr. 150). As a result,
any medical evidence generated after the’' AlDkecision that does not specificalhglateback to
the periodelevant tahe ALJs Decision(April 11, 2015 through October 19, 2018) is not
relevant to Plaintiffs claim.See e.g., Villalobos/. Colvin 544 F. App’x. 793, 796 (10Cir.
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the meaning of the regulatiorBee Cowan v. Astrug52 F.3d 1182, 1186 (CCir. 2008)
(“while the showinga claimant must make at step twalesminimuma showing of thenere
presencef a condition is nasufficient”). Rather, Plaintiff must show that the impairment
“significantly limit[ed]” her ability to perfom “basic work activity. Hawkins v. Chater]13
F.3d 1162, 1169 (10Cir. 1997) (at step two a claimant has the burdédeémonstrate an
impairment or combination of impairments that significantly limits the claimant’s abititgo
basic wak activity.”) (citing 20 C.F.R. § 416.920)).

Here, the medical recordail to establish that Plainti UTIs “significantly limit[ed]”
her abilities in ap way andthere is no evidence thRtaintiff complaired of any specific
limitations, workrelated omtherwise, during any of her medical ¥si(Tr. 100, 105, 111, 131).
Further while Plaintiff claimsthat her bladder impairmeritsould certainlycawse” functional
limitations including the ability to sustain attendance, stayagk or maintin focus Plaintiff
fails to point to any objective medicavidence asupportfor her claim.(ECF No. 16 at 7)see
also20C.F.R. § 404.1512(c) (*You must provide medical evidence shothiaiyou have an
impairment(s) and how severe it is during the time you say that you are disabled. You must
provide evidence, without redaction, showing how yoyramment(s) atcts your functioning
during the time yoway hat you aralisabled and any other information that we need to decide
your claim.”. Indeed Plaintiff did not testifyto any limitations cased by UTlIs, anthe record

does noteflectthat any physician, treating or otherwise, opinedghatvould expeence work

2013 (unpublished)refusing to remand based on doctor’s opinion submitted to Appeals

Council where doctor’s diagnosis was not retrospectsas;also Hamlin v Barnhar@65 F.3d

1208, 1217 (16 Cir. 2004) (medical evidence beyond date law insured may be considered to the
extent it sheds light on the nature and severity of claimant’s condition during the relevant ti
period). Here, there is no eweidce that these medical recordite back to the pengnt time

periad (see, e.g.Tr. 51, 58, 69, 71, 80-81). Thubey are not relevant.
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limitationsrelated to her bladder imjpaents.(Tr. 9-35). While therecord reflects a December
2016 letter in support of Plaintiff’claim for disabilityfrom treating physician Rohn C. Rigby,
M.D. (“Dr. Rigby™), Dr. Rigby indicatedthat Plaintiff could not work drito her knee
replacement, not because of UTIs or other bladder isSlre$26.) Futher,state agency
physicianKathleen TuckerM.D. (“Dr. Tuckef) opined that Plaintiff retained pbical abilities
consistent with lightvork. (Tr. 177-79). Thus, Plaintiff fails to meet her burden to show her
UTlIs resulted in any limitations that the ALJ should have included in the RFC assessme
Finally, Plaintiff assertthatthe ALJ did not evaluate her incaménce ad thenew
evidence demonstrates that she car@thto experience this issue. But again, the relevant issue is
not the impairment itself, but limitations stemming from the impairm&ntiscussed,
“disability requires more tha the mere inabilityo work without pairi. Brown v Bowen801
F.2d 361, 362-63 (10Cir. 1986). Here, as with PlaintéfUTIs, other than speculatiothe
record fails tgorovide any medical evidence offered in support of inocemite related
limitations (ECF No. 16 at 7) ¢tealingwith urinary incontinence at a work siteuld certainly
cause problems focusing on a skilled occupation level job¢cauld certainly contrilote to off-
taskbehavior or absenteeism(@mphasis addedyoreover, hereis noevidencendicatingthat
Plaintiff complairedto her teament providers about anyonk-related limitations stemming
from her incontinence or thahetestified as to such issugs$r. 9-35, 100, 105, 116, 131, 566,

575-77, 579, 58% As a result, this claim mustso fal.



CONCLUSION

For the reasons sttussedihe ALJ’s decisia is supported by substantial evidence and
legally sound. Accordingly, the Commissioner’s decision denying Plaghtf&im for disability
benefitsis AFFIRMED.

Judgment shall be entergdac®ordance wih Fed. R. Civ. P. 58, consistent with the U.S.
Supreme Court’s decision Bhalala v. Schaefeb09 U.S. 292, 296-304

(1993).

DATED this 10" day of November 2020. 7/
DUSTIN x
United StatesMagjistrate Judge
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