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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

MICHAEL ANTHONY ARCHULETA, ORDER GRANTING MOTION TO
DISQUALIFY
Petitioner
V.
STEVEN TURLEY, Warden, Utah State Case N02:07MC-630
Prison,
Respondent. JudgeTena Campbell

On June 1, 2012, Petitioner Michael Anthony Archuleta filed what was incorrgddy s
as an Objection to Appearance of Mark Field as Counsel for Resp@miienMemorandum in
Support of Petitioner’s Objection to Appearance of Mark Field as Counsel for Respbnde
(SeeDkt. No. 41 and 42.) After the court granted an extensidime to submihis response,
Resmndent Steven Turléyfiled his Response on July 3, 2012SgeDkt. No. 47) Mr.

Archuletasubmitted his Reply on July 17, 201%5eéDkt. No. 49.)

! Given the nature of Mr. Archuleta’s objection, and that he filed it with a supporting
memorandum, the court concluded that Mr. Archuleta had filed a motion to disqualifyeldr. Fi
and made that change in the DocKEhe court scheduled a hearingdn Archuletas motion

for September 27, 2012. After carefully reviewing the parties’ submissions inrgrepdor the
hearing the courtconcluded the hearing was not necessary.

2 Mr. Turley is the named Respondent for the State of Utah. The court eiltodfim as the
state.
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Mr. Archuletaargues that because Mr. Field handled $tiate habeaappeal as a law
clerkwhenthe casevas in the state court system, Rule 1.12 of the Utah Rules of Professional
ConductbarsMr. Field from now representing the stateNin. Archuleta’sfederal habeas action
before the court Rule 1.12 prohibits former judgasdlaw clerks from later representing
anyone in connection witha“mattet on which they “personally and substantiallybrked. See
Utah R. Prof’l Conduct 1.12(aMr. Archuletacontendghathe will suffer prejudice in his
habeagproceedings before the court unless Mr. Field is disqualified because MrsField’
violation of Rule 1.12 results in an unfair advantagetfersate

The statedoes not dispute that Mr. Field worked as a law clerk for state district court
judges with capital cases, or that Mr. Field was “personally and substantiatiived in Mr.
Archuleta’s habeas appeahen it wasn state court.Thestatealso agreethat the Utah
Attorney GeneraassignedMr. Field to work on federal capital cases, including Mr. Archuleta’s.

But the statdakes the position that because Mr. Archuleta’s state habeas appeal is not the
same matteas his federaldbeas appeal, Rule 1.12 does not prohibit Mr. Field from working on
the federal habeas casEhe statealso argues that even if Rule 1.12 prohibits Field's
involvement in Mr. Archuleta’s case, that prohibition alone does not mean the court must
disquaify him. Finally, the stateargues that motions tisqualifyare granted rarely, and that
Mr. Archuleta has not shown how he will suffer prejudice by Mr. Field’s continued
representation dhe state

l. BACKGROUND

Mr. Field worked foffifteen years a thecapitallitigation staff attorney forthe Utah

Administrative Office of the Courts. During thane, he provided legal research, writing, and



otherlaw clerk assistance to state district court judges @atital cases beforaém, including
Mr. Archuleta’s. $eeDkt. No. 42, Ex. D.)
The Utah Supreme Court issued its final decision regarding Mr. Archuleti® $etd-
conviction appeal on November 22, 2011. One month later, on December 21, 2011, the Attorney
Generalinterviewed Mr. Field to work in the Criminal Appeals Division, and offered him a job
the next day. Mr. Field accepted the job offer immediately, and started wahe &tateon
January 17, 2012.SeeDkt. No. 47 at 3-5.)
On that date, the Attorney Geneeatablished an ethics scraamer Rule 1.12 to

prevent Mr. Field from working on Menzies v. State, which is still pending in Utahtd Thi

District Court® (SeeDkt. No. 42, Ex. E.)

But the Attorney General’s Office did not establishethics screen between Mr. Field
and the other cases he workedasra law clerk in state court. Instead, Atterney General
assigned him to work on them in federal court.

On March 26, 2012, Mr. Field appeared as couns¢h@&statan Mr. Archuleta’s case.
(See Dkt. No. 35.)

On April 6, 2012, Mr. Archuleta’s federal habeas counsel sent a letter to Utah pttorne
General Mark Shurtleff expressing concern over Mr. Field’s appearance, amgl faski
additional information about Mr. Field’'s work as thepitallitigation staff attorneyin state
court, as well as information about Mr. Fieldisrrent and anticipatedork on federal capital

cases.(SeeDkt. No. 42, Ex. C.)

% The Attorney General provided late notice of this screen to Mr. Menzies’s counsalydh M
2012. GeeDkt. No. 42, Ex. F.)The ethics wall appears to extemly to Mr. Menzies'state
court action; presumably Mr. Field is free to work on Mr. Menzigsieral habeas action even
thoudh the Attorney Generalid not list Mr. Menzies’s case as one Mr. Field would work on in
the future. $eeDkt. No. 42, Ex. D.)



On April 26, 2012, Mr. Shurtleff responded to Mr. Archuleta’s lawyer and stated that
“Mr. Field was not involved as a law clerk in the only matter you spedificefierence- Mr.
Archuleta’s federal habeas actieibecause he did not work for the federal courts.” (Dkt. No.
42, Ex. D at 2.) Mr. Shurtleff also stated that, in addition to wor&ggecounsel orMr.
Archuleta’s federal habeas appeal, Mr. Field would appear for the state “eddralfhabeas
matters involving Messrs. Kell andonie if those matters actually proceefd.)

. APPLICABILITY OF RULE 1.12

As thecapitallitigation staff attorney, Mr. Field was a lawyer who worked for sitate
government. But he did not advocate on behalf ofthteor serve in an official capacity for the
state which would place him under Rule 1.11 of the Utah Rules of Professional Conduct.
Rather, Mr. Field was a specialized career law clerk for distiect court judges with capital
cases, and the approprig®fessional rule to consider is Rule 1.12.

Rule 1.12 states’[A] lawyer shall not represent anyone iormection with a matter in
which the lawyer participated personally and substantially as a judge . w.detf& . . . unless
all parties to the proceeding give informed consent, confirmed in writihtghi R. Prof’l
Conduct 1.18).

The parties agre that Mr. Fieldvas a law clerk whparticipated personally and
substantially” in Mr Archuleta’s state habeas appeal, as walh asibsequent motions to set
aside the district coust post-conviction judgmentThe parties alsagree thaRule 1.11, which
is substantially the same rule as Rule 1.12, should be used to guide the court’s undgrstandi
the word “matter” in Rule 1.12.

Rule 1.11defines “matterto include “any judicial or other proceeding, application,

request for a ruling or other determination, contract, claim, controversy, gatesti, charge,



accusation, arrest, or any other particular matter involvsyeaific party or parties.Utah R.
Prof'l Conduct 1.11(e).

By choosing the word “matter” for Rule 1.11 and Rule 1.12, the Utah Supreme Court
intendedthetwo rulesto encompass more than just the same laws$nithe context of
interpreting “matter” for the purpose of understanding Rule 1.12, courts have ikl same
lawsuit or litigation is the same mattéfhe same issue of fact involving the same parties and the
same situation or conduct is the same matter. . . . [T]he same ‘matter’ is not invahesq | . .
there is lacking the discrete, identifialbtlansaction of conduct involving a particular situation

and specific parties.'SeePoly Software Int'l v. Datamost Corp, 880Fipp. 1487, 1492 (D.

Utah 1995) (citing Sec. Investor Protection Corp. v. Vigman, 587 F. Supp. 1358, 13654C.D. C

1984) (holding twcivil lawsuits, filed ten years apart with some identical and some different
claims, constituted the same matter becauseatidsessed the same conduct involving a
particular situation and specific parjies

But even whernwo matters ar@ot thesame aslefined in Rule 1.11 and appliedRule
1.12, a lawyer may be disqualified under Rule 1.12 if he received confidential infornhation
taintedthe litigation and reswdtdin an unfair advantage for one partyeePoly Software880 F.
Supp. at 1494-1495. The court in Poly Software used Rule 1.12 to disguiakfyer who
mediated a dispute involving the parties who were then before the court in a legjalist dout
substantiallyfactually related case. The court interpreted “matter” uRddge 1.12 to include
not only the definition of Rule 1.11, but also the broader definitidswdistantially factually
related m#er” as understood in Rule 1.9 of the Utah Rules of Professional Corikersid. at

1491-1495.



No such broad interpretatiamneeded here. The “matter” befohe courtis the same
“matter” that Mr. Feld worked on in state courtvr. Archuleta’s case. Whether in state court or
federal court, the parties are the same: Mr. Archuleta arstatee The same parties are arguing
about “the same issue of fact” and the “same situara@onduct the same murder, the same
trial, and the same direct appeal. The constitutional issues in Mr. Agbidtdte habeas appeal
are the samenesthat will be before theourt in his federal habeas appeBhven thdead
attorneys are the same: Mr. Brunker for the state, and Mr. Murray for khuksta.

Neverthelesshe statanakes a temporal argument and a jurisdictional argument to
avoidthe restrictions of Rul&.12. The statecontendghat because Mr. Archuleta’s state habeas
actionconcludedit is not the same matter as Mr. Archuleta’s federal habeas action. But Rule
1.12andRule 1.11 do not say anything about atter being limited by time or final judgmign
nor would the underlying rationafer either rule be protectedtifiey did. The prohibition of
Rule 1.11 and Rule 1.12 against subsequent represerdbfiaitientin amatterthata lawyer
worked on as a government lawyer,as a judge or law clerkflows from the same public
policy imperative of preventing the abuse of public office or appointm&gePoly Software,

880 F. Supp. at 1492 (citing Geoffry C. Hazard & W. William Hodé® Law of Lawyering: A

Handbook on the Model Rules of Professional Conduct § 1.12:101 (2d ed. 1994)).

The statealso makes a jurisdictiohargument to avoid Rule 1.12, and contends that Mr.
Archuleta’s habeas appeal in federal court is a different proceeding beftfeFentjudge of a
different sovereign and is therefore a different “matter.” But, again, timataef of matter does
not include these considerations.

As a lawyer licensed to practice law in Utah, and as a lawyer making an appearance

before the court, Mr. Field is bound by the requirements of Rule Mi2Field’s appearance in



Mr. Archuleta’s mattebefore the couniolates Rule 1.12, even if unintentionally and even if
Mr. Field accepteémployment andssignmentrom the Criminal Appeals Division in good
faith.

1. MOTION TO DISQUALIFY

Judge$avebroad discretion, as part of their supervisory powers, to darmaintain
their courtrooms antb determine which lawyers aaflowed to appear before ther8eeCole v.

Ruidoso Mun. Sch., 43 F.3d 1373, 1383tfl0ir. 1994). “Motions to disqualify are governed

by two sources of authority. First, attorneys are bound by the local rules of thenaehith
they appearFederal district courts usually adopt the Rules of Professional Conduct of ¢ése stat
in which they are situated.ld. The District of Utah has done s8eeDUCiv R. 83-1.1(g).

Second, “because motions to disqualify counsel in federal proceedings are stdstanti
motions affecting the rights of the parties, they are decided by applyingrsisaddaeloped
under federal law . . . [and are thus] governed by the ethical rules announced byotia nati
profession and considered in light of the public interest and the litigants’ rightse’; 430F.3d

1373 at 1383 (internal quotation and citationstted);seealsoPoly Software880 F. Supp. at

1489-90.

The statecontends that motions to disqualify rarely should be granted, andhoites

unpublished opinions from this district to support that position: Nelson v. Supernova Media,
2011 WL 223797 (D. Utah 2011) (finding no ethical violation and denying motion to disqualify)

Johnson v. Salt Lake Comty. Coll., 2011 WL 2636840 (D. Utah 2011) (finding no ethical

violation and denying motion to disqualifyEvans v. Taylorsville City, 2007 WL 2892629 (D.

* Mr. Fields conduct also appears to violale spirit ofRule 1.11, which exists to prevent
lawyers from exploiting public office for the advantage of subsequent clients, even if those
clients are other public entitie§eeUtah R. ProfICondict1.11, commest[3],[4] and [5].



Utah 2007) (finding no ethical violation and denying motion to disquallBgch unpublished

opinioncited bythe stateelies upon Parkinson v. Phonex Corp., 857 F. Supp. 1474480

Utah 1994)for theproposition that motions to disdifg are grantd rarely.

Theoriginal point of authority for that proposition in Parkingsioller By and Through

Koller v. RichardsorMerrell, Inc 737 F.2d 1038 (D.C. Cir. 1984)cated and remanded

other grounds 472 U.S. 424 (1985) (holding order disqualifying counaetiuil case is not
collateral order subject to immediate appeal).

In Koller, the Court of Appeals for the District of Columbia Circuit reviewed, on
interlocutory appeal, the district court’s decision to disquahiy lawyers andtheir law firm.
AlthoughKoller was vacated and remanded on jurisdictional grounds, the court’'s summary of
how federal courts view motions to disqualify remains helpful because it providestdontbe
principlethat the staterges the courttfollow here. Théoller court agreed with the Second
Circuit that motions to disqualify should be granted rarely because they are filed eguenily
than they are warranted, and are often wasteful -¢tomsuming, and used for tactical, not

substantive purposeseeKoller, 737 F.2d at 1055-1056 (citing BoasfiEduc.of N.Y.C. v.

Nyquist, 590 F.2d 1241, 1246 (2d Cir. 1979) (citations and footnotes omitted)).

But thebetter referenct Koller in Parkinsorwould have explainethatmotions to

disqualifyare grantedarely unless an ethical violation has occurred that would taint the
underlying trial Such ethical violations typically fall into two categories: gTpnflict of
interest that prevents zealous advocac{2pthe potential use of privilegeatr confidential

information about one party that would give an unfair advantage to a present client.



Viewed in this light, he motions to disqualify in the unpublished cases citetidogtate
were not denied simply because such motions are rarely granted, but becabsmaho et
violations occurred in those cases.

Even when an ethical violation occurs, disqualification is not autom@éaeParkinson,

857 F. Supp. 1474, 1476 (D. Utah 19%BealsoUtah R. Prof'l Conduct, Preaneat[20].

Rather, disqualificatiodepends on whether a case is tainted by the ethical viol&ies
Parkinson, 857 F. Supp. at 1479 he essential issue to be determined in the context of
litigation is whether the allegemisconduct taistthe trial” 1d. To that end, a court should
consider “[tlhe egregiousness of the violation, the presence or absence of prejudiagierthe
side, and whether and to what extent there has been a diminution of effectiveness &f.counse
In addition, equitable considerations such as the hardship to the other side and the sséhge of tr
proceedings are relevantld.

The Attorney Generdlired Mr. Field one month after Mr. Archuleta’s case concluded in
state court.Part of wkat made Mr. Field an attractizandidate wahis intimate knowledge of
Mr. Archuleta’s case (and others). Mr. Field has a faadith the facts and law involved in Mr.
Archuleta’s caséhat no one else has, and because of that, he axbegllg suited to litigate
Mr. Archuleta’s feleral habeas appeah behalf of thestate The state represeritsat Mr. Field
“did not hawe access to any @¥r.] Archuleta’s confidential information” and cannot exploit
any confidential information he may have receiiredtate courabout Mr. Archuéta’s case
because the courtigview is limited to the recordSeeDkt. 47 at 3 and 1).Moreover,the
state contendthat disqualifying Mr. Field would place an unnecessary restriction on a law

clerk’s transfer of employmeniSeeid. at 13.)



Despite these argumentdlowing Mr. Field to represetihe staten Mr. Archuleta’s
federal habeas actiamould unmistakably taint the litigationMr. Archuleta is before the court
in an action for federal habeas relief from his death senteBased on the v@and the facts, he
is arguing for his life and the state is arguing for his delsth Field’s experience as a
specialized law clerk for capital casasstate courtas well as his specific work on Mr.
Archuleta’s state habeas appeal, “gives hinu@fiar advantage in the present cad&it he will
leverage to the state’s advantage, even if unintention&iePoly Software, 880 F. Supp. at
1495.

More concerning is the risto the integrity of the federal habeas proceeding created by
the fact thaMr. Field may well haveconfidential information related to Mr. Archuleta’s case
that he inadvertentimayuse for the state’s benefit.

Mr. Field was not only privy to judicial thinking about Mr. Archuleta’s case, but he also
had access to sealed ex pdilings and other confidential information in Mr. Archias case.
Rule 1.12 exists for precisely this reason. The ethical imperative agaregarting anyoné
in a matter that the lawyer worked on “personally and substantially” agi@ gudaw clerk
guards against the possibility of abuse, and recognizes that lawyeselhesmay not always
be the best guardians of the confidential information they obtained in such positionguithe c
should not have to second-guess what Mr. Field knows, or parse through case histories a
docket reports to determine whether or not Mr. Field has confidential informatidmetisa
going to use for the benefit his new client. Mr. Archuleta should not be asked to beakthat

Enforcing the strictures ofuRe 1.12 against Mr. Field does not unduly prejudice him, the
Attorney Geeral, orthe state Granting the motion to disqualify does not mean that Mr. Field

cannot work as a lawyer, or even as a lawyer in tiraiGal AppealsDivision of the Attorney

10



General’'soffice. What it does mean is that he careqear in federal court as an advocate for
one of the parties whose case he was “personally and substantially” invothaed ailaw clerk
in state court. To date, that would bar him from six casesiDis$trict of Utah: Mr.
Archuleta’s and five others. Theifinal AppealsDivision hasnanyother cases that are open
to Mr. Field.

The Attorney Generasé also not unduly prejudiced by granting the motion to disqualify
Mr. Field. TheAttorney Generawill not get the windfall of legal expertise and knowledde
capital cases thathopedto acquire via Mr. Field’s employmenBut the Attorney General
undoubtedly has many otheell-qualifiedlawyers who camssist Mr. Brunker imepresenhg
the state’s interests in Mr. Archuleta’s federal habeas action.

Since this motion was filed in a timely manner at the beginning of federal litigtt®n,
state’s legal interestsill not be harmed if aother lawyer is substituted to work on Mr.
Archuleta’s case. This is especially true becaus#&hastatenoted, Mr. Archuleta’s petition has
not been filed and Mr. Field has not yet done any substantive work on Mr. Archuls&’s ca
(SeeDkt. No. 43 at 2.)

Finally, the issues raised by Mr. Field’'mployment by the Attorney Generahd his
involvement inMr. Archuleta’s federal habeas cas®licate larger social and public interests.
“[W]hen there is no claim that the trial will be tainted, appearance of improjsisignply too
slender a reed on which to rest a disqualification order except in the rarest Nggesst, 590
F.2d at 1247.

Whenthe case will be tainted without disqualificatiome tregularity of judicial
proceedings in state court, as well as the integrity and neutrality ofdbeeulings before the

federalcourt, weigh in favor of grdimg the motion to disqualifySeeErickson v. Newmar

11



Corp 87 F.3d 298, 303 {A Cir. 1996) (finding courts may disqualify attorneys not daly
acting improperly but also for failing to avoid the appearance of improjrésiguse courts have

responsibility to maintain public confidence in the legal profe$sgaealsoKessenich v.

Commodity Futures Trading Comm 684 F.2d 88, 97-99 (D.C. Cir. 1982) (holdadormer

government lawyer should be disqualified even without evidence that he shared caifidenti
information because of appearance of impropriety).
For the foregoing reasons, Mr. Archuleta’s Motion to Disqualify Counsel is GRAN
SO ORDERED thid 7th day ofOctober 2012.

BY THE COURT:

Tena Campbell
United States Districiudge
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