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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

ALEX MORADIAN, an individual, MEMORANDUM DECISION and ORDER
GRANTING DEFENDANT DEER
Plaintiff, VALLEY RESORT COMPANY'S
V. MOTION FOR SUMMARY JUDGMENT,

DENYING MOTION FOR RULE 11
DEER VALLEY RESORT COMPANY, a SANCTIONS and FINDING ALL OTHER
Utah Limited Partnership, PENDING MOTIONS MOOT

Defendant. Case No. 2:10-cv-00615-DN

District Judge David Nuffer

This Order GRANTS Defendant Deer \@jlIResort Company's Motion for Summary
Judgmenitand DENIES Deer Valley Resort @pany's Motion for Rule 11 SanctiohBecause
of the rulings on these two motions in this ardee court finds all other pending motions mdot,
and the case is DISMISSED WITH PREJUDICE.

l. Deer Valley's Motion for Summary Judgment
Background
This is a personal injury case arising ouainfalleged skiing accident that occurred on

January 22, 2010 at the Deer ValRgsort in Park City, Utah.The alleged accident involved

! Defendant Deer Valley Resort Coamy's Motion for Summary Judgment (§m), docket no. 23, filed December
12, 2011.

2 Deer Valley Resort Company's Motion for Rule 11 Sanctions (Rule 11 Motion), docket no. 62, filed April 26,
2012,

% Defendant's Rule 16 Motion to Modificheduling Order, docket no. 33, filed January 31, 2012; Motion for Partial
Summary Judgment, docket no. 48, filed February 28, 2012.

* Complaint and Jury Demand (Complaint), docket no. 1, filed July 6, 2010 at 1, § 7.
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Plaintiff Alex Moradian (Moradia) and another unidentified skieiMoradian alleges
Defendant Deer Valley Resort Company (D¥afley) employed the unidentified skir.
Moradian has asserted claims against Deer Valley for negligence, negligence per se, and
negligent hiring, traimig, and supervisioh.

For the purposes of summary judgment, following facts are undisputed, or if disputed, are
viewed most favorably for Moradian as t@moving party. Moradiawas skiing at Deer
Valley Resort on January 22, 2012 in the eargrabon with a friend, Tuesday Nunes (Nurfes).
Moradian and Nunes were skiing on @iomer run that was relatively emptywhile he was
skiing, an unidentified male skier (the Siskied up from behind Moradian and struck
Moradian’s skis, causing Madian to fall to the grountf. The fall injured Moradian’s kne®.

The Skier stopped to assist Moradian and offéoecall ski patrol, buMoradian declined
assistancé’

Moradian did not ask the Skier his naret recognized the Skier was wearing a green

ski jacket that Moradian believed waBeer Valley ski instructor's uniforfi. Although the

°|d. at 2, 7 13.
®1d. at 3, T 24.
" Seegenerally Complaint.

& Memorandum in Opposition to Defendant’s Motion ammary Judgment (Oppositiddemorandum) at 2, 1 1,
docket no. 32, filed January 30, 2012; Moradian Dep.-88Nov. 12, 2010, attached to Opposition Memorandum
as Exhibit A, doket no. 32-1.

° Moradian Dep. 48:1-6; Declaration Afex Moradian (Moradian Bclaration) at 2, {1 8; docket no. 30, filed
January 30, 2012; Opposition Memorandum at 3, 4.

19 Moradian Dep. 45:13-18; Moradian Declaratior? 21 8-9; Opposition Memorandum at 2, T 1.

M Moradian Dep. 43:2-8; Opposition Memorandum at 2, T 1.

12 Moradian Dep. 43:15-19; Opposition Memorandum at 3, 3.

13 Moradian Dep. 43:20-23; Moradian Declaration &f2l; Opposition Memorandum at 5, § 8 and at 2, { 2.



Skier did not verbally identify mself as a Deer Valley ski instructor, Moradian believed the

Skier was a Deer Valley ski instructorsea on the clothing the Skier was wearifg.

After Moradian declined assistance from thee§khe attempted to ski down the rest of
the mountain but was unable to do so because of his knee’ihjigradian took off his skis
and walked to the lodg®. Moradian remained in Park City, Utah for an additional five days
until January 27, 201Y. Despite continued pain during tremainder of his stay, Moradian did
not contact Deer Valley to reportetiaccident during those five days.

Moradian believed his knee injury was temporargl did not realize the exteof his injury until
he visited an orthopedic ptiggn upon his return horté. The earliest appointment Moradian
was able to get with the orthopedic phjaicwas two weeks after he returned hdh&he
physician informed Moradian that he had a torn anterior cruciate Irgaheg would require
surgery to repaift The estimated minimum cost for the surgical treatment was $4%,0%fEer
Moradian learned the informati@bout his injury and the cost treatment, he called Deer

Valley and reported his injury, approximatéhree weeks after the alleged incideht.

4 Moradian Declaration at 2, 11 12-14; Opposition Memorandum at 4-5, 7.
!> Moradian Declaration at 3, T 21.

°1d. 7 22.

" Opposition Memorandum at 4, 6.

'8 Moradian Declaration at 3, T 24.

21d. 11 24-25.

2d. 1 25.

?Hld. at 4, 7 26.

2 1d. 1 26.

21d. 1 27.



Standard of Review

"The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the moisentitled to judgment as a matter of l&it.Tn
applying this standard, the Court must "view #vidence and draw all reasonable inferences
therefrom in the light most favorahiie the party opposing summary judgmefit.However,
"the nonmoving party must present more thanirtila of evidence in favor of his positioR™
Further, a movant "that will not bear the bur@épersuasion at trial need not negate the
nonmovant's claim. Such a movant may makpritea facie demonstration [of the absence of a
genuine issue of materitdct] simply by pointing out to thcourt a lack of evidence for the
nonmovant on an essential element of the nonmovant's daiMdradian has failed to produce
sufficient evidence on essential elements of his claims that would allow a reasonable jury to find
in his favor. Accordingly, summary judgmentfavor of Deer Valley is appropriate.

Discussion

As discussed below, skiers in Utah are galhebarred from bringing claims against ski
area operators for injuries sustained from an infiaisk of skiing. In order to survive summary
judgment, Moradian must present evidence thesrD/alley is vicariously liable for the actions
of an employee who was acting within the scopkis employment at the time he struck
Moradian, or that Deer Valley directly liable for his injurieslue to negligent hiring, training,

or supervision.

% Fed. R. Civ. P. 56(a).

% Mathews v. Denver Newspaper Agency L649 F.3d 1199, 1204 (10th Cir. 2011) (internal quotations omitted).
% Ford v. Pryor 552 F.3d 1174, 1178 (10th Cir. 2008).

27 Adler v. Wal-Mart Stores, Incl44 F.3d 664, 671 (10th Cir. 1998) (internal citation omitted).



A. Ski Area Operator's Liability for Inherent Risks of Skiing

Skiing, by its very nature, is risky. Frgmoor weather conditions, unpredictable terrain,
and skiers of varying abilitsll sharing the mountain, the potential for injury is high.
Recognizing that skiing is an important econoagtvity in Utah, the site legislature passed a
law protecting ski area operators from lawsuitsifiquries caused by inhemerisks of skiing (the
Utah Ski Statuted® Specifically, the Utah Ski Statuséates "as a matter of public policy, no
person engaged in [the sportsbding] shall recover from a ski operator for injuries resulting
from those inherent risk$®

Under the Utah Ski Statute, Deer Valleylefined as a ski area operator and Moradian is
defined as a skief. "Inherent risks of skiing' meansase dangers or conditions which are an
integral part of the sport of recreational, catifve, or professional skiing, including but not
limited to . . . collisions with other skier&""Further, "no skier magnake a claim against, or
recover from, any ski area openator injury resulting from ay of the inherent risks of
skiing."*?
The United States District Court for the Distrof Colorado confromd similar facts and
a nearly identical Colorado statuteGiover v. Vail Corp™ In Glover, the Colorado Ski Safety
Act of 1979* (Colorado Ski Statute) badesuits against ski area operatéor injuries caused by

an inherent risk of skiind. Inherent risks of skiing were deéid as "those dangers which are an

28 Utah Code Ann. § 78B-4-4G& seq(West 2008).

2 Utah Code Ann. § 78B-4-401.

%0 seeUtah Code Ann. §§ 78B-4-402(3), (5).

31 Utah Code Ann. § 78B-4-402(1)(f).

2 Utah Code Ann. § 78B-4-403.

3 Glover v. Vail Corp, 955 F.Supp 105 (D. Colo. 1997).
3 Colo. Rev. Stat. § 33-4-1@t seq(West 1979).

% Glover, 955 F.Supp. at 107.



integral part of the spodf skiing, including . . . collisns with other skiers®® In Glover, the
plaintiff was injured after the defendant ski aoperator's employee collided with the plaintitf.

At the time of the collision, the employee wagrgkwithin the scope of his employment, and at
an excessive rate of speed through a slow-ski Zbifdne employee died and the plaintiff was
severely injured? The Colorado court rejesd plaintiff's argument that the Colorado Ski Statute
did not preclude "actions agairski area operators where onelod skiers involved in the

collision is an employee of the operator anel dperator's negligence, in part, caused the
injury."* Relying on the plain meaning of the stefuthe court concluded that the potential to
collide with other skier is amherent risk of skiing and, under the Colorado Ski Statute, the
plaintiff's suit was barret-

The Supreme Court of Utah halso addressed a similar caS&ver v. Snowbird Ski
Resort*? The Utah Supreme Court, however, hasrprged the Utah Ski Statute's bar against
claims for injuries caused by inherent riskere narrowly than the Colorado court did in
Glover® Specifically, inClover, the court held the Utah Skiguite "does not purport to grant
ski area operators complete immunity from all negligence claims initiated by sKidrs."

Clover, the defendant ski area operator’spdmyee collided with the plaintiff® The employee

was skiing quickly and decided to jump off a pontiof the ski run that dropped off steeply after

%1d. (quoting Colo. Rev. Stat. Ann. § 33-44-103(3.5)).
71d. at 106.

Bd.

.

“01d. at 107.

*11d. at 108.

42808 P.2d 1037 (Utah 1991).

*31d. at 1045.

*1d. at 1044.

*®1d. at 1039.



a crest’® Due to the drop-off, it was impossible for skiat the top of the est to see skiers at
the bottom of the cresf. As the employee became airborne, the plaintiff skied into the area
below the crest and the two skiers collided, injuring the plaifitiff.

The Utah court reversed the trial court’aigirof summary judgment in favor of the
defendant. Recognizing that thendars listed in the inherent rskf skiing section of the Utah
Ski Statute were modified by thete "integral part of the spodf skiing," the court held "ski
area operators are protected from suits to redovenjuries caused by one or more of dangers
listed in [the Utah Ski Statute] only to the exttéhat those dangers, umdke facts of each case,
are integral aspects tfe sport of skiing® In interpreting the entirdtah Ski Statute, the Court
held that the "inherent risks of skiing are thoseg#as . . . or hazardsathcannot be eliminated
by the exercise of ordinary care oe bart of the ski area operatdf.'Further, the statute
"contemplates that the determination of whethesk is inherent be made on a case-by-case
basis.®> Using this reasoning, the court@overheld the Utah Ski Statute did not bar the
plaintiff's claims for negligent design and maiméemce. There was ample evidence in the record
that this particular jumpras "well known to Snowbird®® Moreover, in addition to signs
instructing people to go slowly on this portiontieé run, Snowbird ski patrol also instructed
people not to jump of the credt.The negligent design and maintenance of ski slope was a

hazard the defendant ski area operator could dlawinated through the exercise of ordinary

“1d.
“71d.
B 1d.
*91d. at 1044.
01d. 1046-47.
*11d. at 1045.
*21d. at 1039.
3 d.



care and thus, was not an integral part of skifngor this reason, the court reversed the grant of
summary judgment in favor of the ski area operator.

Clovermakes it clear Deer Vallag not entitled to absoluienmunity under Utah law for
all skier-skier collisions. As discussed below, keer, Moradian's suit isasily distinguishable
from Cloverand given the facts alleged here, Moradian's claims are barred by the Utah Ski
Statute.

Moradian alleges he and Nunes were skiogether down a relately empty beginner
run at the Deer Valley Resoft.As they were skiing, Moradian was struck from behind by a
lone skier whose identity isot known to either party/. Moradian alleges he did not have the
opportunity to see the Skier appahing him and, therefore, did rftve the ability to avoid the
collision>® Nunes, however, did see the Skiepraach Moradian and she was surprised
Moradian and the Skier actually collid&@dNunes stated "I saw the whole thing happen and it
seemed like the [Skier] was out of [Moradian'sywa#nd it just was like the very end of their
skis hit each other. And it was - - it justit seemed like the [Skier] was out of the w&y.As
the only eye witness to the collision, Nunes alseagithat "it didn’t appeahat [the collision]

was going to happen and [the Skiwasn’t doing anything outr&gus, but it was an unfortunate,

*|d. at 1048.

*®|d.

* Moradian Declaration at 1-2, 11 3, 6-7.

*"|d. at 2, T 8-9; Opposition Memorandum at 2, | 2.

*% Moradian Declaration at 2, 11 9-10.

*9Nunes Dep. 51:13-14, December 6, 2010, attach€ppmsition Memorandum as Exhibit B, docket no. 32-2.
01d. 51:7-11.



fluky kind of thing that happened™ Finally, Nunes also testifiettiat the Skier "seemed to be" a
good skief?

Deer Valley contends, and Moradian adnthst if the skier wa not a Deer Valley
employee, Moradian has no cause of action against Deer Valleyrther, unlikeClover, the
alleged skier-skier collision in the instant cases not due to negligedesign or maintenance of
the ski run. As a matter of law, the Utah Slat8te is designed to @ect ski area operators
from liability for these kinds of "fluky" skier-skierollisions. This type of collision cannot be
completely prevented even with the exerciseeabonable care, and is an inherent risk in the
sport of skiing.

B. Skier's Identity as a Deer Valley Employee

As the movant, Deer Valley "bears theimiburden under [Rule] 5® present evidence
showing the absence of a gemeiissue of material fact* The burden then shifts to Moradian
to prove a genuine issue of a material fact eXistBo carry this burden, Moradian must "present
more than a scintilla of evidence. He mustfegh evidence sufficient for a reasonable jury to
return a verdict in his favoP® Moreover, to defeat a motion for summary judgment, the
evidence "must be based on more than repeeulation, conjecture, or surmi§é.Moradian's
only evidence supporting his alldgmn the Skier who struck him \8a Deer Valley employee is
purely based on Moradian's and Nunes's speoualatonjecture, and surmise. This is not

enough to create a genuine issue of materiahfaotssary to defeat summary judgment.

®11d. 51:20-24.

621d. 51:15-17.

83 Opposition Memorandum at 13, { 29.

% Rice v. United State466 F.3d 1088, 1091 (10th Cir. 1999).

®51d. at 1092.

.

”Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004).



Moradian has asserted in various partthefrecord that hieelieves the person who
struck him was a Deer Valley ski instructosbd on the fact the person was wearing "a Deer
Valley Resort Ski School unifornf® Moradian claims his "identifation of the uniform as that
of a Deer Valley Ski School Insttor was based on [his] previoagperiences at Deer Valley
Resort. Specifically [Moradian has] skied atided at Deer Valley Resort for more than
years.®® Moradian had observed Deer Valley sldtimctors during his previous experiences at
Deer Valley and Moradian claims the "skier wiibme was wearing the same uniform that | had
seen on these Deer Valley Ski instructdfsSetting aside the inaccuracies and omissions in
Moradian’s description of thDeer Valley ski instructorghiforms in his depositioft, this
claim, at best, presents only a speculative conclusion that the Skier who struck Moradian was
wearing a Deer Valley ski instructor uniform.

Deer Valley presents unrebuttitts that it sells apparel to the general public that looks
like the ski instructors' uniforms. SpecificalDeer Valley "owns and operates several Deer
Valley® Signature Stores that sell its Deer \AgBdogo apparel to the general public. This logo
apparel includes winter ski clotig that comes in various differiecolors, including green, and
has the same Deer Valley® logo that is usedeer Valley Resort ski school unifornfs.”
Additionally, Deer Valley claims #t every year "there are unifos that we cannot account for

that have been lost or stolefi."Also as part of a "purchasgreement with Avalanche skiwear,

% Moradian Declaration at 2,  15.

%91d. 1 13. (Space left blank in original).

d.

"L Opposition Memorandum at 6-8, 1{ 11-15.

"2 pffidavit of Georgia Anderson, Deer Valley Resort Company's Director of Merchandising and Logo Licensing
at 2, 1 3, docket no. 24-8, attached as Exhibit H to Defendant Deer Valley Resort Company’s k@mdnan
Support of Motion for Summary Judgment (Supportingrideandum), docket no. 24, filed December 12, 2011.

3 Affidavit of Brian Bush, Deer Valley Resort Company’s Equipment Issue Manager, at 2, { &, niocR4-12,
attached as Exhibit K to Supporting Memorandum.
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Avalanche re-purchases 30-40% of the DeereyaResort's used uniforms every year from
DVRC and re-sells those uniforms to smaller costrs, which these smaller customers then use
as their uniforms after removing the logd$.Finally, Deer Valley argues that, although
expressly prohibited, "Deer Valley Resort slstmictors sometimes wear their uniforms while
off-duty, not scheduled, and not workinG."The court cannot find any evidence the Skier was
wearing a real Deer Valley skistructor’s uniform or that th8kier was a current Deer Valley
employee without speculatioognjecture, or surmise.

Even if a reasonable jury could find Deerlleég employed the Skier, Moradian has still
failed to provide sufficient evidence for the tiggnce claim he bringsnder the doctrine of
respondeat superior. He makessufficient allegations thainy Deer Valley employee was
acting within the scope of his emplognt at the time he struck Moradi&hThe Utah Supreme
Court has provided three critetlze plaintiff must satisfy imrder to show an employee was
acting within the scope of his employméhtFirst, the alleged employee’s conduct must be "of
the general kind the employ&meemployed to perform’® Next, the employee's conduct must
"occur within the hours of the employee's warld the ordinary spatial boundaries of the
employment.” Finally, the employee's conduct "must be motivated, at least in part, by the

purpose of serving the employer's inter&St.”

1d. at 7 3.

S Affidavit of Stephen Graff, Deer Valley Resort Company’s Ski Patrol Manager, at 2, { 4, docket no. 24-13,
attached as Exhibit L to Supporting Memorandum.

" Birkner v. Salt Lake Cnty771 P.2d 1053, 1056 (Utah 1989).
71d. at 1056-57.

81d. at 1057.

“1d.

801d.

11



Moradian alleges that, although the Skier aiase at the time of the alleged accident,
the "ski instructor who struck Plaintiff wasiislg on the resort during regular teaching hours in a
manner consistent with thiities of a ski instructo® Moradian makes this assertion based on
the deposition testimony of Stephen Grafbraff was asked if a skastructor could have been
skiing alone (1) while on his wap meet a class, (2) after hedeased his class on the mountain
and was skiing down to the lodge, or (3) after heased his class at the lodge and was skiing to
the ski school locker roofff. Graff responded affirmatively gh these are three times when a
Deer Valley ski instructorauld have been skiing alofie.However, Graff further explained that
in the "investigation from John Gu¥ythat that question was askedaify of [the ski instructors]
were skiing without their clasat the time of the reported adent, and the answer was 13."

Moradian's assertion that the Skier whoidelll with him was wearg a Deer Valley ski
instructor uniform is not enough to survive summadgment. It would be mere speculation to
assume that the unidentified Skier who stritckadian was a curreiieer Valley employee.
But even if a reasonable jury could find Deetl#faemployed the skier, there is no evidence to

show the Skier was acting withihe scope of his employment.

C. Deer Valley's Alleged Negligent Hiring, Training, and Supervision
Moradian also alleges Deer Valley breachsdaluty of care by negligently hiring,

training, and supervising the Skf8rUnder Utah law, even if an employer is not vicariously

81 Opposition Memorandum at 15, { 19.
82 Graff Dep. 40:3-15 July 19, 2011, docket no. 32i&ched to Opposition Memorandum as Exhibit H.
83
Id.
8 John Guay is the Director 8kier Services at Deer ValleyseeGraff Dep. 19:25-20:1.
8 Graff Dep. 40:20-23.
8 Complaint at 4-5.
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liable under the doctrine of respondsaperior, the employer still may be "directly liable for its
acts or omissions in hiring or supervising its employées."
1. Negligent Hiring

Moradian alleges Deer Valley owedduty of care to hire skastructors who ski in a safe
and reasonable manner. In order to state endlai negligent hiring, Moradian must show that
"[Deer Valley] had a duty to prett him from harm at the handsits employees, a negligent
breach of that duty, and the harm and damages caused by that Bfe@bb.Utah Supreme
Court analyzed a ndgent hiring claim inJ.H. v. West Valley Cif}’ InJ.H., the minor plaintiff
alleged West Valley and the West Valley PoliceoBgment negligently hired Jene Lyday as a
police officer and asked Lyday to supervidawa enforcement scout program for adolescéhts.
The program was implemented, in partet@wourage law enforcement careers for the
participants and to provida "positive program in the community for adolescetitd.yday
sexually abused the plaintiff during the programa Lyday pleaded guilty to one count of
attempted forcible sexual abu¥eThe plaintiff brought claimagainst West Valley and the
West Valley Police Department fonter alia, negligent hiring and rgigent supervision of
Lyday®® The trial court granted summary judgmentavor of the defendants and the Utah

Supreme Court affirmed the decisin.

87 J.H. v. West Valley Cing40 P.2d 115, 124 (Utah 1992).
8.

8.

0.

%1d. at 118.

21d. at 119.

%1d. 123-27.

“1d. at 117.
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In holding for the defendants on the neghghiring claim, the Utah Supreme Court
stated the plaintiff had "produce evidence that West Vallépew or had reason to know that
Lyday had deviant characteristics that wouldkenhim a risk as a police officer or while
working with youths.*® Further, the plaintiff had "producem evidence that Lyday did or said
anything prior to his molestation of plaintiffahwould have put West Valley on notice that he
had a propensity to commit such acts.Because the plaintiff failed to produce any evidence
establishing a "connectidbetween West Valley's hiring ptaes . . . and Lyday's action¥,the
negligent hiring claim failed.

In this case, Moradian has similarly failedstate a prima facie case against Deer Valley
for negligent hiring. In the Complaint, Moradialleges simply that Deer Valley "negligently
breached its duties when it hiredaer Valley instructor who skied in an unsafe and reckless
manner.®® Moradian has failed to produce anydence of a nexus between Deer Valley's
hiring practices and the allegegtkless skiing of the alleged empé®y There is nothing in the
record that would indicated2r Valley knew, or had reason to know, the alleged employee who
collided with Moradian had a propensity to skan unsafe or recklessanner. The negligent

hiring claim fails as a matter of law.

2. Negligent Supervision and Training
Moradian also claims Deer Valley negligigrfailed to supervise and train the alleged
employee. In).H., the Utah Supreme Court analyzed the negligent supervision claims and stated

the plaintiff was required tchew "[defendant] had a duty taervise and direct Lyday in a

%1d. at 124.

%1d.

d.

% Complaint at 5,  50.
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manner so as to protect persormsfracts of violence . . . by hini™ Further, to prove such a
duty exists, the plaintiff is "required to show tlsath acts were foreseeablThere is no duty to
protect persons from unforeseeablesiskharm at the hands of anoth&"In affirming
summary judgment in favor of the defendatits, court noted "West Valley had no notice of any
problem with Lyday or with any officers. Wegalley had no reason to knativat it should take
special precautions when supervising LydHy.'Because West Valley had no reason to know
Lyday would behave problematically, "WestIdég had no duty to take special supervisory
measures

Citing to Clover, the court distinguished betwelkmown or foreseeable dangers that
would preclude summary judgmeand unknown, unforeseeable dandg&tsin Clover, there
was ample evidence presented to create a massuad of fact regardinpe defendant's failure
to train and supervise its employees. The plainti€liover showed that the defendant "was
aware of the dangerous condition created by thpisip and was aware that its employees often
took the jump, but did not takeymeasures to prohibit its empbms from taking the jump or to
alleviate the danger®

In addition to the facts he alleges in then@ptaint, Moradian also offers the opinion and
report of James Isham (Isham), a snow sports industry épdsham's opinion is that the

Skier was "skiing recklessly and without due care and as such failed to exercise reasonable care

91d. at 125-26.
10014, at 126.

101 Id
102 Id

103 Id

104 Id

195 James Isham's Expert Report, docket no. 32tdched as Exhibit N to Opposition Memorandum.
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while skiing on the beginner teimain a 'Slow Skiing Zone!*® Isham also offers in the
"Observations" section of higport that "[b]ased on the tesbny of Mr. Graf[f] . . . Deer
Valley failed to properly supervise its employeegarding their respoifslities to ski under
control as required by the ®ks Responsibility Code"™

Isham concludes the Skier was skiing resg&lg and without due care. However, Isham
fails to provide evidence that Deer Valley veagare of any foreseeable risk that would impose
a duty on Deer Valley to protect against.n@tthan relying on unspecified portions of the
deposition testimony of Graff, Isham does explain how Deer Valley was negligent in
supervising or training the aled employee. Drawing all reasable inferences in favor of
Moradian, Isham's expert report merely pdes evidence the skier may have been skiing
recklessly. The report does not, however, erplédiy Deer Valley was aware of a foreseeable
risk and failed to use reasonable care to avadigk. Moradian fails to present any evidence
that Deer Valley negligently supervised its employees.

As further evidence of Deer Valley's failuetrain its employees, Moradian offers
portions of the Deer Valley Resort Ski Instror Guide for the 2009-2010 season (the Guitfe).
The Guide, however, and other testimony only supihersufficiency of Ber Valley’s training.

In the Guide, Deer Valley ski instructors are expliadmonished to always "stay in control and
be able to stop or avoither people or objectd® Further, ski instretors are trained that
people "ahead of you have the right of wélyis your responsility to avoid them.**° Finally,

in addition to the Guide, Deer Valley skstructors "should be aware of and useShier’'s

%4, at 3.
971d. at 4.
1% Docket no. 32-13, attached as Exhibit M to Opposition Memorandum.
191d. at 2.

110 Id

16



Responsibility Cod&'** Moradian also offers depositi testimony of Graff where Graff
explains Deer Valley has adoptiek National Ski Area responsibjl code. Graff states this
code is "printed in the employee manual. rt{g understanding it's in every departmental
manual as well’*? When asked if employees drained on the code, Graff responded
affirmatively™® Further, Graff describes the varidadisciplinary actions Deer Valley would
take if it found an employee violated the cdtfeNone of this evidence supports a claim of
negligent supervision or traimy. Moradian has failed to pioce evidence that supports a
negligent training or supervision claim. Da#lley's Summary Judgment Motion is therefore
granted.
Il. Deer Valley's Motion for Rule 11 Sanctions

Deer Valley has also moved for Rule ddnctions against Moradian's cour$&lOn
February 28, 2012, Moradiargstorney filed a Motion foPartial Summary Judgmeht
Moradian sought summary judgment on his neglge claim on the basis that "there are no
disputed issues of material fact and Plaintif katablished the four elements for liability under
a claim for negligence**” Moradian specifically argued "ttsi instructor owed Plaintiff a duty
of care to ski in a controlled manner so as ticstriking Plaintiff. Second, the ski instructor
breached this duty of care when he skieslich a manner that he struck Plainttff" Third,

Moradian argued that he "would not have beercktru . but for the ski instructor's breach of

111 |d

12 Graff Dep. 63:4-6.
1131d. 63:7-8.

141d. 63:12-24.

115 Rule 11 Motion.

118 Motion for Partial Summary Judgment (Moradian's Sumyrdadgment Motion), docket no. 48, filed February
28, 2012.

H7d. at 1.
11814, at 8.
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this duty of care. Fourth, PHiff sustained injuries . .as a result of the collisiort*® Based on
these allegedly "undisputed" fackdpradian asserted he is al@d to summary judgment on his
negligence claim. Deer Valley responded/ftoradian's Summary Judgent Motion and also
filed a separate Rule 11 MotidfP,

Under Rule 11, an attorney who presentseaging, written motion, or other paper to the
court certifies that

(1) it is not being presented fonyimproper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the cost
of litigation;

(2) the claims, defenses, and otleggal contentions are warranted
by existing law or by a nonfrivolis argument for extending,
modifying, or reversing existg law or for establishing new
law;

(3) the factual contentions haeeidentiary support or, if
specifically so identified, will kely have evidentiary support
after a reasonable opportunity further investigation or
discovery; and

(4) the denials of factual contentioase warranted on the evidence
or, if specifically so identifid, are reasonably based on belief
or lack of informatiort?*

Thus, "Rule 11 mandates sanctions agaittstreeys . . . when pleadings, motions, or
other signed papers in the dist court are not well grounded fact, are not warranted by
existing law, or good faith argument for extems or are filed for an improper purposé® Rule

11 sanctions, however, "are not intended to emilattorney’s enthusiasm or creativity in

119 Id

120 peer Valley Resort Company's Memorandum in OppasttioPlaintiff's Motion for Partial Summary Judgment,
docket no. 64, filed May 3, 2012; Rule 11 Motion.

21Fed. R. Civ. P. 11(b).

122 Monument Builders of Greater Kan. City, Inc. v. Am. Cemetery Ass’n. of8GnF.2d 1473, 1484 (10th Cir.
1989).
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pursuing factual or legal theorie$* Therefore, "in determininif sanctions are appropriate,
any doubts must be resolved in fawdthe party sjning the pleading'®*

Deer Valley argues that Moradian’s coungelated Rule 11 when filing Moradian's
Summary Judgment Motio> Specifically, Deer Valley args Moradian's Summary Judgment
Motion "has absolutely no chance of success asduch, it is frivolous, requiring Rule 11
sanctions?® In support of its motion, Deer Valdirst contends Moradian's Summary
Judgment Motion was frivolously filed becauderadian has "absolutely no chance of
success*’ Moradian "apparently thinkhat all he needs to do poevail is essentially allege
that a nameless, unidentified Deer Valley Resort ski instructor caused him t6*f@etond,
Deer Valley argues Moradian'spert testimony offers nothing to "circumvent the speculative
nature of plaintiff's claims" and that the expetestimony "need not laecepted at all even if
plaintiff somehow made it beyorite dispositive motion stag&’® Finally, Deer Valley argues
some of Moradian's counsel's other casesé'lteen subject to Rule 12(b)(6) Motions to
Dismiss and, in some instances, Motions for SanctibiisDeer Valley concludes that
“[s]Jomething must be done to caittthis practice and send a clear message that filing frivolous

cases and/or Motions s&nctionable under Rule 1fcasimply not acceptablé>

123 Edwards v. Hare682 F.Supp. 1528, 1535 (D. Utah 1988) (quoting Fed. R. Civ. P. 11 advisory committee’s
note).

124 Id

125 pefendant Deer Valley Resort Company's Memorandum in Support of Motion for Rule 11 Sanctions (Rule 11
Supporting Memorandum), at 2, docket no. 63, filed April 26, 2012.

126 |d
127|d. at 4.
128 |d
129d. at 7.
12014, at 8.

131 Id
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In opposing the Rule 11 Motion, Moradian'sineel argues conclusorily that "Deer
Valley’s motion for sanctions must be denied beeatubkas no basis in fact or law. In fact,
despite the seriousness of its allegation, Deer Valley has failed to dtedeyhe basis for its
motion."*? First, Moradian asserts Deer Vallegtgument that Moradian's expert testimony
need not be accepted is not supported by-favBpecifically, “the onlyauthorities cited by Deer
Valley are inapplicable Utah state court demns and unpublished district court decisions
limited to the issue of whetha jury can disregard expeaestimony based on credibility
determinations*** Second, Moradian's counsel argues Moradian's credibility and the
inconsistencies in his testimony should notbaluated when deciay Moradian's Summary
Judgment Motiort* Third, Moradian's counsel argsithere are "objectively reasonable
arguments [that] exist for why the DeclaratigpEMoradian and Nunes] are not shams and
should be considered by the codf£"Moradian next asserts Deer Valley's arguments that his
claims are based on speculation aodjecture mischaracterize the rectt Specifically that
Moradian "clearly identified thekier who struck [him] as weag [as ski instructor’s] uniform,"
that ski instructors utilizethe run in question, and that&Br Valley's own policy prohibits

employees from skiing in uniform while off dut}’®

132 Memorandum in Opposition to Motion for Sanctions (Rule 11 Opposing Memorandum) at 3, docket no. 71, filed
June 12, 2012.

1334, at 4.
134 |d

1%d. at 5.
1%0d. at 7.

1371d. at 9.
1384
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Moradian next asserts thaetfew disputed issues of fadeer Valley identified in the
Rule 11 Motion do not support sanctidfis.Specifically, Moradian claims that "Deer Valley
fails to cite to the record qrovide any explanation for why it lieves that these [alleged facts]
clearly create disputed issuafsfact. In fact, most ahese assertions rely on a
mischaracterization of the record™ Next, Moradian contends that even "if it ultimately fails,
[Moradian's Summary Judgmevibtion] did not needless increase expenses because it has
narrowed the issues for trial. Under the newlysed Federal Rules of Civil Procedure, even a
motion for summary judgnme that is denied sees a useful purposé** Finally, Moradian's
counsel argues that Deer Valegttacks on counsel's record ‘amappropriate and irrelevant in
determining whether Plaintiff'motion for summary judgmentfisvolous,” and that "Deer
Valley's attempt to besmirch [Moradian's counsel is] based upon material omissions and
misrepresentations:*

Fromthe record, it does not appear thatradian's Summary Judgment Motion was
presented to the court for any improper purpode arcrease the cost of litigation. Rather, as
Moradian contends, the motion wa®sented to narrow the issuede presented at trial.
Second, Moradian's counsel has sufficiently esged that the arguments he presented in support
of Moradian's Summary Judgment Motion areugrded in existing law and are not frivolous
arguments for extending, modifying, or revegs@xisting law. Finally, Moradian's counsel's
factual contentions have evidentiary suppor are based on his reasonable belief. Although

the court ultimately disagreesatithe facts Moradian allegesaufficient to support his claims

13919, at 11.
l40|d.

1411d. at 15.
1421d. at 16.
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against Deer Valley, any doubtsdetermining if sanctions are appropriate must be resolved in
favor of Moradian. A losing motion for summgndgment does not require sanctions liability.

Accordingly, Deer Valley’s Rule 11 Motion is denied.

ORDER
For the reasons stated herein,
IT IS HEREBY ORDERED that DefendabDieer Valley Resort Company's Motion for
Summary Judgmefit is GRANTED and the case is DISMISSED WITH PREJUDICE.
IT IS FURTHER ORDERED that Defendant Deer Valley Resort Company's Motion for

Rule 11 Sanctiort§’is DENIED. All other motion” currently pending arBENIED as moot.

BY THE CO w

David Nuffer v
United States District Judge

Dated August 16, 2012.

143 Docket no. 23.
144 Docket no. 62.

145 Defendant's Rule 16 Motion to Modify Scheduling Order, docket no. 33, filed Januafi21 Mbotion for
Partial Summary Judgment, docket no. 48, filed February 28, 2012.
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