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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

Inre: MEMORANDUM DECISION

AND ORDER

LLENOC REAL ESTATE, LLC,
Debtor. Case No. 2:10-CV-01069

Judge Clark Waddoups

INTRODUCTION

Appellant Bank of the West (the “Bankthallenges the judgment of the bankruptcy
court to allow Appellee Jed Corihie (“Mr. Connell”) claim for services rendered to Llennoc
Real Estate, LLC (“Llennoc” diDebtor”) in the amount 0$160,151.00. The Bank raises three
issues on appeal: (1) whether tankruptcy court applied an enreous standard in allowing Mr.
Connell’s claim; (2) whether the bankruptcyudoerred in allowing extrinsic evidence to
determine whether Mr. Connell’s parents signedemalf of the Debtothereby permitting Mr.
Connell’s claim based on the Management @othpensation Agreement Between Jed Connell
and Edward Connell, Faye Connell, Llennoc Resthte, LLC, and Llennoc Enterprises, LLC
(the “Agreement”); and (3) whie¢r the bankruptcy court errég allowing Mr. Connell’s claim
in an amount higher than what was listed in Debtor’'s Statements and Schedules. The court finds

for Mr. Connell on all claims and upholds thenkeuptcy court’s judgmenn its entirety.
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BACKGROUND

Llennoc was organized asah limited liability compay on January 14, 2003. As part
of its business operations, Llennoc managed a 52Q0ére foot facility tat included recreation
equipment and food establishments. Mr. Connell was a pre-petition manager for Llennoc from
December 2001 through September 2004. Mr. Cosnmrents, Edward and Faye Connell,
also held management positions. On September 7, 2004, Mr. Connell and his parents signed the
Agreement, which lists the compensation and beirsements to be paid to Mr. Connell. The
Agreement does not state the capacityimch Edward and Faye Connell signed.

Llennoc filed for Voluntary Petition und€hapter 11 on April 10, 2006. Mr. Connell
submitted a claim (the “Claim”) to Llennoc’s egtdor unpaid salary, fees, and expenses in the
amount of $158,354.76. (Dkt. No. 17, 84.) Theai@lwas listed on Llennoc’s schedule G
(“Schedule”) as an executory contract tvas undisputed, non-congent and liquidated
pursuant to 81111(a). The bankruptcy Trusteendidbbject to the Claim, and the Claim was
deemed filed pursuant to § 501. The Bank, areecareditor and party in interest, filed an
objection to the Claim. After an evidentiaryane&g on the matter, tHeankruptcy court granted
the Claim in the amount of $160,15100n doing so, the bankptcy court concluded that
Edward and Faye Connell signed the Agreemen¢@esentatives of Llennoc despite not being
expressly identified as such.

STANDARD OF REVIEW

The court reviews “legal detemations by the bankruptcy cowte novo while [it]
reviews factual findings under tlegarly erroneous standardOsborn v. Durant Bank Trust

Co., 24 F.3d 1199, 1203 (10th Cir. 1994).

! The bankruptcy court accepted eviderthat the claim was $1,796.24 karghan the amount listed on the
schedules at the beginning of the bankruptcy action.
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As the standard of review relates to thedement, the first question is whether it is
ambiguous. The Tenth Circuit has definitivelgitet: “Ambiguity isa question of law.”Flying
J Inc. v. Comdata Network, In@05 F.3d 821, 832 (10th Cir. 2005)hus, the court must first
“decide[] whether there is anythingrftihne trier of fact to find.”Id. If the court were to find that
ambiguity exists, findings obft are entitled to thelearly erroneous standard. “A finding is
clearly erroneous when, although there is evidémceipport it, the reviewing court on the entire
evidence is left with the definite and firmenviction that a mistake has been committdd."at
829. “However, when a lower court’s factual fimgls are premised on improper legal standards
or on proper ones improperly applied, they areembitled to the protection of the clearly
erroneous standard, but agbject to de novo reviewOsborn 24 F.3d at 1203.

DISCUSSION

Mr. Connell’'s Claim

A. Presumption of Validity Under Rule 3003.

The Bank contends that the bankruptourt erred in allowing Mr. Connell’s claim
because it was not filed formally according to Fed. R. Bankr. P. 3001 and 3002, but simply listed
in the Debtor’s bankruptcy Statement anti&tules and in its Plan of Reorganization.
(Appellant Brief, 6)(Dkt. No. 3). The Bank argudsat this deficiency — in tandem with its own
objection — prevented Mr. ConnelProof of Claim “any presuntion of validity.” (Appellant
Brief, 14.) The Bank argues that the bankruptayrtthereby erred in nghifting the burden to
Mr. Connell to prove his claim. The Bankisgument fails for a number of reasons.

In articulating the governing rules, the Bank cltese Kirkland, 572 F.3d 838 (10th Cir.
2009), which involved a creditor enChapter 7 case filing a Proof©faim related to credit card
debt. The creditor had failed to include aopporting documentationaig with the Proof of

Claim, as required by the official form and Rule 3001. Thus, despite the debtor’'s Statements and
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Schedules, the court found tha¢ ttreditor had failed to meet its burden to produce evidence and
disallowed the claimld. at 840-41.

Simply said this is not a Chapter 7 case contingent upon Rules 3001 and 3002. Rather,
Proof of Claims in Chapter 11 cases, sucthiss fall under Rule 3003, “Filing Proof of Claim or
Equity Security Interest in Chapter 9 Mupality or Chapter 11 Reorganization Cases.”
Regarding the efficacy of Mr. Connlffiling, Rule 3003(b)(1) states:

The schedule of liabilities filed pursuant8®21(1) of the Code shall constitute

prima facie evidence of the validity anthount of the claims of creditors, unless

they are scheduled as disputed, contimger unliquidated. It shall not be

necessary for a creditor or etyusecurity holder to file a proof of claim or interest

except as provided in subdsion (c)(2) of this rule.

Fed. R. Bankr. P. 3003(b)(1).

Because no argument is presented that Mr. €lbfailed to file the requisite schedule of
liabilities, any absencef the Proof of Claim Form (Offial Form 10) or other supporting
evidence is irrelevant. The bankruptcy cauptidgment to afford Mr. Connell’s filing a
presumption of validity was proper.

The Bank argues further that to allow thresumption where an insider filing the
bankruptcy is the same person who is makimgclhim would invite buse. That concern,
however, is addressed by the apibf creditors to object to thclaim and present evidence that
the claim is not well-taken. Meover, as in this case, the claim is subject to review by the
trustee who also can object should he taeethere has been abuse by an insider.

B. Mr. Connell’'s Burden of Persuasion

A question remains as to the effect the Bank’s objection has on the presumption of

validity of the claim and whether some impesgible burden was thereby shifted to the Bank.

The parties cite two cases frahe Tenth Circuit which appear bave conflicting standards.

Mr. Connell has cite@ullmer v. United States (In re Fullmexryhere the court required an
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objecting party to bring forth evishce of probative force before the burden is shifted back to the
creditor? In contrast, the Bank citds re Harrisonfor the proposition thain objection alone is
enough to require the creditor tagathe burden of persuasiontasthe validity and amount of
the claim. The position taken Kullmer was subsequently questioned by the Supreme Court in
Raleigh v. lllinois Dep’t of Revenu830 U.S. 15 (20005. The court finds, therefore, thiak re
Harrison, 987 F.2d 677 (10th Cir. 1993), controls. Harrison, the Tenth Circuit stated:

A properly filed proof of claim is prim&acie evidence of the validity and amount

of the claim. A proof of claim is the creditor’s statement as to the amount and

character of the claim. It is deemdbbaved absent objection. In short, a proper

claim timely filed stands, absent objectidfobjection is made to the proof of

claim, the creditor has the ultimate bumd# persuasion as to the validity and

amount of the claim.

987 F.2d at 680 (citations omitted).

Thus, although the Bank may proffer eviderio undermine Mr. Connell’s claim, the
“ultimate burden of persuasiostill remains with Mr. Connell.

In his brief, Mr. Connell has outlinedshévidence regarding the legitimacy of the
underlying claim, as presentedth® bankruptcy court. (Appee Brief, 15-23)(Dkt. No. 8).

The Bank curiously concludes that Mr. Connetliaim simply “had no supporting evidence.”

(Appellant Reply, 7)(Dkt. No. 12). Rather thaaspond to the evidentiary claims directly, the

2 “A properly filed proof of claim is prima facie evidence of the validity and amount afidiva. This

evidentiary presumption remains in force even though attbn to the claim is filed by a party in interest. To
overcome this prima facie effect, the objecting party risg forward evidence equal probative force to that
underlying the proof of claim. Only then is the ultimate burden of persuasion with the propohenprafdf of
claim.” Fullmer v. United States (In Re Fullmg®p2 F.2d 1463, 1466 (10th Cir. 1992) (citations omitted).
8 Raleighinvolved a split among the Circuit® the issue of whethéhe burden of proof on a state tax claim
in bankruptcy court should be placed the trustee or on the taxjgaly The Court explicitly accepted the
interpretation of the Third, Fourth, and Seventh Circaitsl explicitly rejected the theory of the Fifth, Eighth,
Ninth, and Tenth Circuits, which included by narmere Fullmer. Raleigh530 U.S. at 20The Court held:
Creditors’ entitlements in bankruptcy arise in the first instance from the underlying substantive
law creating the debtor’s obligation, subjecatty qualifying or contrary provisions of the
Bankruptcy Code. The basic federal rule in bankruptcy is that state law governs the substance of
claims . . . Congress having generally leftdlie¢ermination of property rights in assets of a
bankrupt’'s estate to state law.
Id.



Bank argues that its own evidence as “pre=#ntio the bankruptcy court “easily overcame
whateverprima facieeffect the scheduled claim may hawed.” (Appellant Reply, 7.) The
court finds the Bank’s “adence” unpersuasive.

The Bank argues that it presented documentation to the bankruptcy court showing that
Edward and Faye Connell were not listed as marsof the Debtor, arithe dates in which the
Debtor and another entity weeestablished.” (Dkt. &l 12, 7), (Appellant App., 202, 205, 268-
73, 276-77) (Dkt. No. 5). The evidence does nppsrt the Bank’s argument. First, Exhibit A,
although technically “presented” to the cpuvas not received. (Appellant App., 2d5%econd,
evidence of the dates in which the Debtor was “eistadd” was not before the court. In fact, the
bankruptcy court explicitly receed Exhibits C and D for the pawse of showing the date of
registration and not for the purpose of demonisigaivhen the entity came into legal being.
(Appellant App., 271-73.) In any event, the Barniksfeo make any argument as to how this
“evidence” was pertingrio undermining Mr. Connell’s claimSee(Appellant Reply, 7§.

Assuming that the Bank actlyapresented admissible ewdce that tended to undermine
Mr. Connell’'s Claim, the question now is whetliee bankruptcy court’s judgment in receiving
the Claim was clearly erroneousSee Manning v. United Staté46 F.3d 808, 812 (10th Cir.
1998) (noting that a findingf fact is not clearly erroneous ustethe court, after a review of all
the evidence, “is left with a definite and firm conviction that a mistake has been made.”). The
Bank offers two such arguments. First, is tiotion that Mr. Connell’self-serving testimony is
inadmissible undePeterson v. Kennard008 UT 90, 201 P.3d 956. For the reasons articulated

infra, page 11, the court rejects this argumerdcofd, the Bank argues that “a claim that is filed

4 The citation by the Bank in support of its argumsno the page in the transcript where the bankruptcy

court rejected receiving Exhibit A into evidence. The Bank fails to cite to any phe tthnscript where Exhibit A
was later received into evidence.
° Exhibit 9 — the Agreement, will be considered in the following section.
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by an ‘insider’ of the Debtor ...should not enjoy the same evidentiary presumptions as a formal
proof of claim that complies with Rule 3001 and conforms to Official Form 10.” (Appellant
Brief, 14.) Insofar as the filing was appropriateder the Bankruptcy Rules, and the Bank fails
to provide any case law to bolster thistion, the contention is rejecte8ee(Appellant Brief,
14).

Without any other evidence, allegation, aguanent before the cauthat suggests that
these explanations were unbelievgtihere is no reason for thisut to overturn the bankruptcy
court’s judgment. Nor can it be said thla¢ bankruptcy court shifted some burden
impermissibly to the Bank. Inasmuch as Mr. Connell had presented evidence sufficient to meet
his burden of persuasion, it was the Bank’s pratiog to undermine that evidence if it so
desired. It failed to do so, meaning Mr. Conisgllersuasive evidence stood unchallenged. As
such, the court finds that the bankruptoyt’s judgment was natlearly erroneous.

. The Agreement

A. Facial Ambiguity

The controlling document in this litigation is the Agreement, signed by three persons: Jed
Connell, Edward Connell, and Faye ConnéAppellant App., 333)(Dkt. No. 5). Because the
Agreement does not specify the capacity in which Edward and Faye Connell were acting when
they signed the document, the Bank argues tleagitnings were presumptively in their personal
capacities and not on behalf of Liennoc. ThelBlurther contends that the bankruptcy court
erred in permitting extrinsic evidence — Mo@ell's uncontroverted testimony — to clarify
whether Edward and Faye Connell signed theeAment as representatives of Llennoc.
(Appellant Brief, 19) (Dkt. No. 3) Although the bankruptcy court dibt explicitly rule that the
Agreement was ambiguous as to the capacityhich Edward and Faye Connell signed, it may

be inferred in that the bankrugtcourt considered Mr. Connslluncontroverted testimony in
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interpreting the Agreementee(Appellant App., 155). Because “contractual ambiguity
presents a question of law,” the court revieveslihnkruptcy court’s implied conclusion that the
Agreement was ambiguous under tleenovostandard.Flying J Inc. v. Comdata Network, Inc.
405 F.3d 821, 832 (10th Cir. 2005).

The Bank argues that it is “well-establishedemdtah law that if it is not clear whether
a contract was signed in amdividual or representative capgcthen it was signed in an
individual capacity, making thedividual personally liable.”(Dkt. No. 3, 17.) The Bank cites
two cases to suppdittis propositionAnderson v. Gardne647 P.2d 3, 4 (Utah 1982) abdBL
Distrib., Inc. v. 1 Cachd.LC, 147 P.3d 478, 481 (Utah Ct. App. 2008ndersornconcerns a
service contract between Mr. Gardner and Mr. Anderson, a western performer, for services in
exchange for monetary compensatidmderson647 P.2d at 3-4. The question before the court
was whether Mr. Gardner signed the agredmersonally, or whether “KMOR RADIO” was
responsible for the contrattUltimately, the court held than authorized representative who
signs his name to an agreement is “persorddligated if the [agreement] neither names the
person represented nor shows that the repi@sensigned in a representative capacityd. at
5. This is not the case here. The Agreement explicitly lists Jed, Edward, and Faye Connell, as
well as Llennoc Real Estate, LLC and Lllentetterprises, LLC. Thus, the entities are
“named” parties to the agreement, despitectgacity of the signers to the document being

unclear. And, becaugendersorfails to address this factiuscenario, it iShapposite.

® The court noted that on the line marked “Employer’s name” was written “Mr. Jay Gardner — KMOR
RADIO.” Anderson647 P.2d at 4. The court found this ambigydperhaps signifying an entity that was co-
obligor or sole obligor or perhaps merelgmdifying defendant’s affiliation or location.Id. In the end, this
ambiguity was meaningless because KMOR Radione#her a corporation narregistered dbad. Indeed, there
Was no other person or entity to be liable on the contract other than the defendant, Mr. Gardner.

The court rejects the Bank’s attempt to limit facial ambiguity to a reading of the signature line. (Dkt. No.
3, 18.) Such an interpretation is not consistent Widh'’s general contractual construction, as outlinddaimes.
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Similarly, the Bank contends thaBL Distrib., Inc.stands for the proposition that an
individual failing to “limit theirsignature to their corporate @ity [should be held] directly
liable on corporate instrumentBBL Distrib., Inc. v. 1 Cachd_LC, 2006 UT App 400, 113, 147
P.3d 478. For support, the Utah Court of Appeals éiederson v. Gardne647 P.2d 3, 4-5
(Utah 1982) to state in dicta thabrporate officers liable on pmissory note where they failed
to signify their corporate capacity in their signature&ridersonat 113. As noted above, this is
an over simplification oAnderson Furthermore, the agreemenDBL Distributing, Inc.
contained “unambiguous language of personal guaram®&. Distrib., 2006 UT App 400, 1
18. There was no ambiguity. As such, the casahelpful in its recitation of the law and
inapposite on its facts.

In setting forth the standafdr adjudicating differing intemetations in a contract, the
Utah Supreme Court iDaineshas stated:

[Clontractual ambiguity caaccur in two different comeixts: (1) facial ambiguity

with regard to the languagé the contract and (2) anthiity with regard to the

intent of the contracting parties. The ficentext presents a question of law to be

determined by the judge. The second campessents a questiaf fact where, if

the judge determines that the contrada$ally ambiguous, pal evidence of the
parties intentions should be admitted.

Daines v. Vincen008 UT 51 25, 190 P.3d 1269 (citations omitted).

The Supreme Court of Utah has found @habntractual term gurovision is ambiguous
“Iif it is capable of more than one reasonabteripretation because ohcertain meanings of
terms, missing terms, or other facial deficienciéd/ebBank v. Am. Gen. Annuity Serv. Corp.
2002 UT 88, 1 20, 54 P.3d 1139 (citation omitte@ihe court has further found that “[ijn
addition to finding ambiguity in #nexpress terms of a release,lva@e also found ambiguity in
a contract taken as a whole; where there assing terms in a contract; and in the parties’

course of conduct.’Daines 2008 UT 51, 29 (citations omitted).



Looking at the contract in whole, the coursfinotes that the Agreemt is stated to be
between “Jed Connell and Edward Conneliyd=@onnell, Llennoc Real Estate, LLC, and
Llennoc Enterprises, LLC.” (Appellant App., 383kt. No. 5). The signature lines of the
Agreement only contain the names and signattiEedward Connell, Faye Connell, and Jed
Connell. Id. at 335. Due to the fact that every sitpmg line was filled, it appears that all
anticipated parties were actuatpresented and thereby boundhe contract. However, there
is no mention of any individual or corporate capeocf these individuals in the Agreement.
Although the bankruptcy court did not explicifipd ambiguity, the curt now holds that
because of the inconsistencies of the Agreemeritis express terms, a facial ambiguity exists
regarding the representative capasitié Edward Connell and Faye Conrfell[l]f the judge
determines that the contract is facially aguwus, parol evidence ofdlparties’ intentions
should be admitted Daines 2008 UT 51, 1 25. Thus, the bankyptourt’s admission of parol
evidence was permissible.

B. The Factual Determination

Where the court has held the Agreemenbigomous, the court now decides whether the
bankruptcy court’s judgment regarding the eantative capacity of the signers was clearly
erroneous. As stated, Mr. Cottinoffered his own testimony before the court as well as
several withesses, whom togettexplained the structure thfe organization. Based on those
testimonies, the bankruptcy court concludeat ticonnell’s parents signed the Agreement as

representatives of the Debtorsgée not being expressly idemd as such.” (Appellant App.,

8 The Bank argues that the bankruptcy court erredrmifieing extrinsic evidence to determine the intent of

the parties. It is worth noting that this characterization ubderesis not wholly accurateDainesuses the term
“extrinsic evidence” for evidence offered in the rare instettwhere contractual ternage subject to alternative
interpretations based on usag®aines 2008 UT 51, n 5. Once the term is properly understood, the “better-
reasoned” approach is used to determine whether #rer‘competing interpretatis [that] are reasonably
supported by the langua@f the contract.ld. at § 31. If so, there is ambiguity and parol evidence is then
permissible.
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154)(Dkt. No. 5). The Bank challenges thigling based on sexa cases, which are
distinguished below.

The Bank cite®eterson v. Kennard2008 UT 90, T 24, 201 P.3d 956 for the proposition
that “self-serving testimony, alone, is insuffidiea carry the burden of proof.” (Appellant
Brief, 20)(Dkt. No. 3).Petersorinvolved a criminal defendamtho was challenging a waiver of
his right to counsel. In consato the Bank’s argument thiaelf-serving testimony was not
enough to carry burden of proof bypeeponderance of the evidence,” Betersorcourt held
differently. Indeed, the court tex that the self-serving testimomwgassufficient to meet the
defendant’s burdenPeterson v. Kennard®008 UT 90, ¥ 30. Rather, the court simply held that
the testimony in this instance was insufficientdogse it was “unbelievable,” and not because it
was self-servingld. The Bank’s use dPetersoris rejected as inapposite.

The Bank’s reliance oBlauser Storage, LCC v. Smedl&@01 UT App 141, 27 P.3d
565andParks Enters, Inc. v. New Century Realty, 1862 P.2d 918, 920 (Utah 1982) are
likewise rejected. Ilauser Storagethe Court of Appeals held that the “trial court was in the
best position to judge Smedley’s credigibind was free to disbelieve him.Glauser Storage
2001 UT App 141, § 27. This says nothing of phesent case and whetlilee bankruptcy court
was not free to give credence to suchiesty. The Bank has failed to make its point.

In Parks Enterprises, Incthe Utah Supreme Court stathat it is settled law that “a
contract will be construkagainst its drafter.Parks 652 P.2d at 920. Although true, it is
important to realize that sudonstruction is applicable onlytaf “the extrinsic evidence was
insufficient to determine the intent of the partieEdwards & Daniels Architects v. Farmers’
Prop., 865 P.2d 1382, 1386 (Utah Ct. App. 1993). Thabisthe case here. Furthermore, in
such a case where the Bank has failegrtwide any meaningful analysis lof Parks

Enterprises, Ing.the court will refrain from extending sualbroad statement to the facts of this
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case.See(Appellant Reply, 13)(Dkt. No. 12). Indeedmikes little sense that the drafter of a
document should, as a matter of course, be held to suffer the consequences of a document poorly
signed by the opposing party, in suechase that the contractaser challenged by a third-party
creditor whom was never a conteligld party in the first instance.

Lastly, the Bank argues thdtreough Mr. Connell testified as tas intent, his intent is
not at issue. (Appellant Rgpl13.) The Bank, however, pointsriothing in the record to
support this assertich.

It is worth noting that the Bank has failedaddress the other important evidence relied
upon by the bankruptcy court, tHa¢ing the Agreement itseliThe bankruptcy court stated:

The text of the Agreement refereneesl makes the debtor a party thereto, a

textual reference which makes no senseaban understandj that the Debtor

was a party to be bound by the Agreemdrtie Agreement states that the Debtor

was a party to the Agreement and thenteof the Agreement, show that the

Debtor, not Connell’s parents, primanlas the beneficiary of the duties which
Connell undertook under the Agreement.

(Appellant App., 154)(Dkt. No. 5).

Thus, even if the court rejected Mr. Coliisdestimony, the Bank has failed to articulate
why the bankruptcy court’s reliance upitve Agreement is clearly erroneous.

Although a reasonable court weighing the craitifof the witnesses and strength of the
evidence could have found for the Bank in thekoaptcy proceeding, this court does not have
the “definite and firm conviction that a mistake has been committ®de’ Flying J Inc. v.
Comdata Network, Inc405 F.3d 821, 829 (10th Cir. 200%s such, the court upholds the
bankruptcy court’s determination that Edwartd Faye Connell signed the Agreement in their

official representative capacities.

o Mr. Connell testified simply that “[his father] signed as manager.” (Appellant App., 246ND. 5). The

Bank failed to challenge this testimony either on cesamination or the presentatiof contradictory evidence.
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1l. Jed Connell’s Claim in the Amount of $160,151

The Bank argues that the bankruptcy teured by awarding Mr. Connell $160,151.00 in
that the amount listed inéfDebtor’'s Schedules was $158,354.{&ppellant Brief, 20)(Dkt.
No. 3). Mr. Connell argues that the Bank did not resthis issue to thbankruptcy court.
(Appellee Brief, 28)(Dkt. No. 8). Indeed, thentle Circuit requires a pty “to articulate a
reason for [an appellate court] to depart fromgéeeral rule that ‘a tkeral appellate court does
not consider an issue not passed upon beldwré Walker 959 F.2d 894, 896 (10th Cir. 1992)
(quotingSingleton v. Wulff428 U.S. 106, 120 (1976)Because the Bank has failed to rebut this

charge and nothing appears to cadict it, the Bank’s claim fails.

CONCLUSION

For the foregoing reasons, the court DENtBS Bank’s appeal and awards judgment in

favor of Appellee Jed Connell on all claimstiwthe parties to dmar their own costs.

DATED this 1¢" day of November, 2011.

BY THE COURT:

) f‘ég&’ ,,Zé.ﬁi%é/ '

ClarkWaddoups
UnitedStatedistrict Judge
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