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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

SECURITYNATIONAL MORTGAGE MEMORANDUM DECISION AND ORDER
COMPANY, o GRANTING SECURITYNATIONAL'S [128]
MOTION FOR PARTIAL SUMMARY
Plaintiff, JUDGMENT AND
V. « DENYING DEFENDANTS' [120] MOTION

FOR PARTIAL SUMMARY JUDGMENT

AURORA BANK FSB (formerly known as 8E'FTSHEETAA'T\IF[')RR'\’I'EAPTL'I\E’E@E&E’\,\'ISTE OF
Lehman Brother8ank, F8) and AURORA

LOAN SERVICES LLG Case No. 2:11v-00434 DN

Defendars. District Judge David Nuffer

Defendants moved for partial summary judgment on their affirmative debtémdfset
andmadea claim forreplenishment. The motion was opposeend a reply was filedIn
addition, SecurityNational Mortgage Company (SecurityNatiofike)l a cross motichseeking
relief in its favor on the same issues of offset and replenishment.roesMbtion was
opposed and replied t8. This ordemrants SecurityNational'sross motion and denies

Defendants’ motion.

! Defendants’ Motion for Partial Summary Judgment on the Affiveallefense of Offset and Replenishment
(“Motion”), docket no. 120filed February 27, 2015.

2 Response dBecurityNational Mortgage Company in Opposition to Defendants’ MdtoPartial Summary
Judgment and Objections (“Oppositiondpcket no. 125filed March 30, 2015.

% Reply Memorandum in Support of Defendants’ Motion for Partial Summatyndent on the Affirmative Defense
of Offset and Replenishment (“Replyocket no. 129iled April 16, 2015.

* SecuritNational’s Motion for Partial Summary Judgment (“Cross Motion”), dookel28, filed March 30, 2015.

®> Memorandum in Opposition to SecurityNational Mortgage Company’s MétioRartial Summary Judgment
(“Cross Motion Opposition”)docket no. 131filed April 30, 2015.

® Reply in Further Support of SecurityNational’s Motion for Partian@ary Judgment (“Cross Motion Reply”),
docket no 133, filed May 18, 2015.
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BACKGROUND INFORMATION
Nature of this Case

The claimsof SecurityNationahrise out of theelationship of SecurityNational as seller
and Defendanfsas buyers of mortgage loaff$e parties entered into a Loan Purchase
Agreemen{(LPA) dated April 15, 2005, which governed their relationship. It incorporated
provisions of a Seller's Guide. The parties later entered inboceamnification Agreement date
December 17, 2007 which purported to govern the parties’ obligations on badlloans.
Indemnification Agreement provided structure and procedures for SecurityNataoser

losses Defendants suffered on loans they purchased from SecurityNatiomaherideA.

"The relationship of the Defendardand their predecessors is not simple to understand and, in mostasstaic
essential to understand. For those reasons, this order refers to tlizafeaslants.” But because some documents
and papers refer to them by entity name, this note attempts to explaieldons.Lehman Brothers’ Bank FSB
(“LBB”) purchased mortgages frodecurityNational Currently, the entity known as LBB éalled Aurora Bank
FSB. Aurora Loan Services, LLC (Aurora Loan Services) maasinally theserviceron the loansThe relationship
and function of Aurora Loan Services is somewhat confused in the DafshdacumentatiorSeeSummary of
Facts, Conclusions of Law adnendedOrder Granting SecurityNational’s Motion for Summary Judgment
(“Amended Summary Judgment Orfjemt 9-14 and 1 20 at 190, docket no. 115filed December 24, 2014.
Lehman Brothers Holdings Inc. (“LBHI'(s the parent corporation of LBB/Aurora Bank FS&&curityNational has
no directcortractual relationshipvith LBHI.


https://ecf.utd.uscourts.gov/doc1/18313225946

SecurityNational’'s complaint alleges two breach of contract cfaama an unjust
enrichment claini.Security National alleges that certain payments demanded of it under the
Indemnification Agreement and made by # and disbursed from a dejgasccountset up
under the Indemnification Agreement — were not required to be made. Secuaihdlabught
refund of those payments, with incidental relief.

Defendants’ answer asserts a pertinent affirmative defense:

SecurityNational Mortgage’s damagédsany, are limited in whole or part by

offset for sums still owed by SecurityNational Mortgage under the

Indemnification Agreementt,

Many of the loans SecurityNational sold to Defendants under thend?d latersold by
Defendants to Lehman Brothers Holdings Inc. (LBHI). To facilitate L8Hosition as owner of
these loand)efendants and LBHI executed an Assignment Agreethantler which
Defendants transferred their rights in the Loan Purchase Agre€rtemd related documents) to

LBHI. This documemtvas later amended arglreferred to in this order as the LPA

Assignment:

8 The first breach of contract claim appears to assert that breach occurred because Befiehdanown loans for
which Losses were claimed under the Indemnification Agreement. Camnplad docket no. 2filed May 11,
2011. The second breach of contract claim appears to assert breach because Defaingzshteithbursement for
loans after they were “foreclosed, liquidated or otherwise retired and seddlortgaged Property or REO
Property has been liquidated” contrary to section 2 of the Indemnificatjmement. Complaint T 23.

® Complaint at 6.
19 Answer at 4, 1 4docket no. 2pfiled July14, 2011.

1 Assignment Agreement dated as of September 2, ZAUBA Assignment”) Ex. C to Decl. of Jeffrey Heston
Gray Supporting Defendants’ Motion for Partial Summary Judgment (“Be&y.”), docket no. 124, filed under
sealFeb. 27, 2015.

12| pan Purchase Agreement dated as of April 15, 2005 (“LPA”), Ex. A to Beay,, docket no. 124, filed under
sealFeb. 27, 2015.

3 The LPA Assignment was amended by an Amendment to the September 2, 8@pBnént Agreement between
Lehman Brothers Bank, FSB, as Assignor and Lehman Brothers Holdinggdmikssignee dated as of J@5¢
2010, Ex. D to Gray Decldocket no. 124, filed under seal Feb. 27, 2015.
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Many of the issues in this case are caused bthamassignment agreement entered into
between Defendants ah@HI. This Indemnification Agreemerdgssignment (thelA
Assignment”}* transferred Defendants’ rights under the Indemnity Agreement to LBHI in 2011.
The 1A Assignments importantto the motionand cross-motion currently under revieacause
through the IA Assignment, Defendants waived certain rights. LBHI is notyatpdltis case.

The Related Case

LBHI is plaintiff in a RelatedCase pending before Judge Stewaibefendants in this
case are not parties to that case, but SecurityNational is the defendant inethat cas

In the RelatedCase LBHI seeks damages from SedtyiNationalfor breach bf the Loan
Purchase Agreement and Seller's Guifdand breach of express warranties under the Loan
Purchase Agreemeand Sellers’ Guidé’ LBHI's amended complaimtleges t BB*2. . .
assigned to LBHI all of its rights amdmedies under the Loan Purchase Agreement and Seller's
Guide with respect to the Loan¥ This is apparently a reference to the LPA Assignment.

LBHI also alleges that'BB and Aurora assigned their rights and remedies under the
I

Indemnification Agreement to LBHIZ" No assignment is attached to tRatlated Case

complaint, buthis is apparently a reference to theA8signmentin the Related CaseBHI

14 Assignment Agreement between Aurora Bank FSB, and Aurora Loan $emid®, as Assignor and Lehman
Brothers Hidings Inc., as Assignee dated Mar. 28, 2011 (“IA Assignment”), Exo Dietlaration of Gifford W.
Price (“Price Decl.”)docket no. 4712, filed under seal Sep. 4, 2012.

15| ehman Brothers Holdings Inc. v. SecurityNational Mortgage Compizase No. 2:14v-00519TS.

'8 First Cause of Action, Amended Complaint (“LBHI Amended Complajtiif8d in Lehman Brothers Holdings
Inc. v. curityNational Mortgage Compangase No. 2:1£v-00519TS, document no. 23jled January 5, 2012.

Y1d. at 1212, 71 5461.

18 Seen. 7 for identification of LBB.

¥ BHI Amended Complaint 11 1, 12.
2|d. 1 45.
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does not state any claim against SecurityNational under the Indemnifiégaieemenbut only
relies on the LPA

TheRelatedCase is set for trial in December 2016.

Graphic View of Parties, Contracts and Stated Claims

For both cases, igraphic illustrates thearties (bold, in ; the contracts (in
standard type); and tletaimsand adefensdin italics) stated in the tw@ases. Defendants make
no claim for affirmative relief in this case.

The LPA is not the subject of any claim or defense in this Gdeelndemnification
Agreement is not the basis of any claims in the Related CB#&#H.is not a party irthis case.
Defendants are not parties in the Related Case.

This case — 2:11-cv-434 DN

Loan Purchase Agreementand Amended Complaint — Refund of
Seller’s Guide (April 15, 2005, amounts paid under I4 on LBHI
docketno. 124-2) loans.
SecurityNational ] ) . ] . " Defendants
Indemnification Agreement Answer — “offsef for sums still
(December 17,2007, owed by SecurityNational
docketno. 47-4) Mortgage under the I4.”

1
Assignment Agrﬂ:em«:m re LPA
(September 2, 2008, docket no.
124-4); amendediJune 25, 2010,
docket no. 124-5)

)

i
Assignment Agrepment re IA
(March 28, 2011, }docket no. 47-
12)

Related Case — 2:11-¢cv=S

Complaint — Recovery of amounts due
Jfrom SecuritvNational breach of LPA
and breach of LPA warranties

r————

LBHI




Prior Summary Judgment

Cross motionsvere filed seekingummary judgmerdn SecurityNational's claimé!
The motions weréeard? and an order was enterédA motion to reconsider was filéd,
supplemental briefing was ordeféénd another hearing was héfdrhe motion to reconsider
was grantef and an Amended Summary Judgment Oveles entered®

The Amended Summary Judgment Ordetermined thaunds deposited by
SecurityNationaunder the Indemnification Agreement were improperly applied to losses
incurred by LBHI on loans it obtained from Defendants and that SecurityNationahithsd to
return of those funds, with intere$his conclusion was based on New York law limiting the
scope of indemnity agreements. In spite of being assigned to tiBHRhdemnification
Agreement camot indemnify LBHI for its losses on the loans SecurityNational originat@te
Amended Summary Judgment Ordetermined thabut of a total of $4,281,319.27 that
SecurityNational paid into the depoadcount $3,892,973.70 was paid on loans that Lehman

Bank transferred to LBHI.

2L SecurityNational Mortgage Company’s Motion for Summary Judgnidesket no. 45filed under seal September
4, 2012; Defendants’ Motion for Summary Judgment, docket no. 52, filed uradi€ceber 11, 2012.

% Minute Order, docket no. 80, filed under seal February 27, 2013.

% Summary of Facts, Conclusions of Law and Order Granting Securityldéis Motion for Summary Judgment,
docket no. 94filed May 6, 2014.

4 Defendants Motion to Reconsider Summary Judgment Rulidgcket no. 100filed May 27, 2014.
% Docket Text Order, docket no. 103, filed May 27, 2014.
% Minute Entry, docket no. 107, filed June 2, 2014.

2" Memorandum Decision and Order Granting®art and Denying in Part Defendants’ [100] Motion to Reconsider
Summary Judgment Rulindpcket no. 114filed December 23, 3014.

% Amended Summary Judgment Order.
#1d. at 27, 1 35.
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The Amended Summary Judgment Ordesolved the claims of SecurityNational in this
case.The order dl not adjudicate Defendantaffirmative defense adffsetor anyobligation of
SecurityNational to replenish the deposit fund set up under the Indemnificatiommegmse

CURRENT MOTIONS

These currentnotions were filed after the partie®int Motion b Schedule Disposition
of Remaining IssuéSwas granted. The ordeffectuated the parties’ agreement that:

e Defendants shall submit a motion for determination of their affirmative
defense of offset, and the related issue of replenishment of the deposit
fund at issue in this case, on or before February 28, 2015. The motion will
describe the legal and factual basis for offset and replenishment, and will
identify factual issues requiring trial, if any.

e In the absence of further order from the Court, the briefing on the -above
referenced motion will proceed according to the deadlines established by
DUCIVR 7-1, except that Plaintiff may have to and including March 30,
2015 in which to file a response memorandum, as well as a motion if so
desired.

e Pursuant to the Court's Amended Order, no other claimed issues are
identified.

¢ In agreeing to a schedule, neither party waives any rights, defenses or
positions of any kind, including, but not limited to, whether offset and
replenishment are actually remaining isstfes.

Defendants’ motion claims “Lehman Bank has valid rights to setoff its own loseslos
against the judgment resulting from the Court’'s summary judgment rufiignis claim is based

on the affirmative defense that “SecurityNational Mortgage’s damagey, idanlimited in

% The Amended Summary Judgment Order at 1, n. 1, explains that it removgphsa2124 on page 25 of the
original order, added paragraph 16A of the Conclusions of Law and modifiggrgain 38 of the Conclusions of
Law. Paragraphs 394 of the Conclusias of Law were also added, based on filings after the summary judgment
hearing which are referenced in those paragraphs.

3 Joint Motion to Schedule Disposition of Remaining Issdesket no. 16, filed Jan. 16, 2015.
32 Order Granting Joint Motion to Schedule Disposition of Remaining Isdoeket no. 117filed January 20, 2015.
%3 Motion at 19.
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whole or part by offset for sums still owed by SecurityNational Mortgager iihee
Indemnification Agreement™*

Defendantsmotion also claims thatecause the waiver of Lehman Bank’s rights in the
[IA] Assignment Agreement is ineffective and contrary to the parties’ intenten, th
Indemnification Agreement also remains in effect, and creates a continuiggtiainlifor
SecurityNational to replenish the deposit account to cover future loSd@sféndantsAnswer
contains no defense or claim of replenishment or specific performance of the Iickioni
Agreement.

SUMMARY OF FACTS

This summary of facts is derived from the Motion Statement of Facts (Motiehlat 3
Opposition Response to Statement of Facts (Opposition at v — xxi) and Opposition @tafeme
Additional Facts (Opposition at xiiH. Largely, these “facts” are recitations of documents or
matters already adjudicated. The summary uses the parties’ language and tatemtiars
except wheraoted.

This summary of factsaks not include some proffered facts:

o Defendants’ alleged losses on lodheendered irrelevarity this order’s decision

about waiver;
e Testimony about the intent or content of docuni&rits which parol evidencés

34 Answer at 4.
35 Motion at 19.

3% Motion at 10, 6 (citing Gray Decl. 11-20, 23) and Exs. F and S to Gray Decl.. Opposition akxix{ 26
(objecting to the wordgroperly in the Motion statement). SecurityNational agreed “[tlhe documenterfed has
the figure $639,962.93.” Motion at 102¥ (citing Gray Declf{ 1123 and Exs. ndSto Gray Decl.) Plaintiff
denied that the Lehman Bank actually suffered this loss, but admiffieel January 2011 billing referenced has the
figure $1,271,176.96.” Opposition at xxi, 1 27. Defendants did not provide evigetispute of the amount.

Motion at 1011, 128 (citing Gray Decl{{ 2428 andExs. RS). Plaintiff argues there is no foundation for Exhibits
PR, Opposition at xxi, 1 28, but the Gray Declaration provides that found&tiation at 11, 9 (citing Gray

Decl. 11 2931, 45 and Ex. S. to Decl. of Craig Pino (“Pino Decl.”) f4ldnd Exs. AB to Pino Decl.docket no.

125 filed under seal February 27, 2015).

3" Motion at 7, 114 (citing Amended Summary Judgment Order at 16, § 27). Opposition at x, J 14;tOp@asi
xxii, 32 (citing Deposition of Geraldreyer (“DreyeDepasition”), May 17, 2012docket no 482, filed under
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not permited and
e Argument®®

Because these facts were not relied upon, it was not necessary to rule ondienshjyeade to
some of thent?

Loan Purchase Agreement and Seller’'s Guide

On or about April 15, 2005, Lehman BankB®) and SecurityNationantered into a
Loan Purchase Agreement (LPP¥herein Lehman Bank would purchase residential mortgage
loans from SecurityNational. The LPA incorporated by reference a document kadhe a
Seller's Guide which was issued by Aurora L&evices'® Many loas were purchased by
Lehman Bank from SecurityNational pursuant toltRe\.**

The Seller's Guide required SecurityNational to indemnify Lehman BaBB)Eor any
losses resulting from breach of the representations and warranties redli@as sold under
the LPA. For example, the Seller's Guide provided:

In addition to any repurchase and cure obligations of Seller, and any and all other

remedies available to Purchaser under this Seller's Guide and the Loan Purchase

Agreement, Seller shall indemnify Pbaeser and Purchaser’s designee (including,

without limitation, any subsequent holder of any Note) from and hold them

harmless against all claims, losses, damages, penalties, fines, clainisirésrfe
lawsuits, court costs, reasonable attorney’s fees, judgments and any dther cos

seal September 4, 201Qpposition at xxii, T 33 (citing Dreyer Depositionl®3-135); Motion at 8, L6 (citing
Declaration of Scott Drosdick (“Drosdick Decl.”) at fdécket no. 121filed February 27, 2015). Plaintiff objected
to the first sentence of the Motion statement. Opposition at xi, 16 (objectfmfitm at 8 | 16)see also
Opposition at xiv, 17 (objecting to Motion aB8 17 (citing Drosdick Decl 11-8)).

3 Motion at 10, 25; Motion at 7, 1.3 (citing Assignment Agreement). Motion at 8 3](citingAssignment
Agreement Motion at 9, 119 (citingAssignmentAgreement)Motion at 9, 120 (citing Assignment Agreement).
Motion at 9, 121 (citing GrayDecl. 1 5 and Exs.-D).

39 The Opposition contained objections to the Drosdick Declaration (Oppoaitidiii) and the GrayDeclaration
(Opposition at xixxxi). A separatévidentiary Objection to Declaration and Exhibts [Sic] of Craig Pino ordn th
Alternative a Motion for Leave of Court to Amend Scheduling Owdigecket no. 12/was filed March 30, 2015.

“0Motion at 3, 1L (citing Amended Summary Judgment Order at 4,GryDecl. 1 2; ad Gray Decl. Ex. A);
Opposition at v, 1 1.

2 Motion at 34, 13 (citing Seller’s Guideat 21, § 711(Dec. 15, 200§ docket no. 4%; Gray Decl | 3andEx. B).
Opposition at wi, { 3(objecting to the partial inclusion of Seller’'s Guide content, but na&tctibg to § 711 in
particular).
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fees and expenses that the purchaser may sustain in any way related taiog resul
from any act or failure to act or any breach of any warranty, obligation,
representation or covenant contained in or made pursuant to thissSglide or

the Loan Purchase Agreement. . . . It is understood and agreed that any
subsequent holder of any Note acquired hereunder by Purchaser shall be a third
party beneficiary of the Loan Purchase Agreement and this Seller's Ghile.
indemrification obligations of Seller hereunder shall survive the termination of

this Seller's Guide and the related Loan Purchase Agreéfhent.

Indemnification Agreement

In view of alleged issues with loan losses and defects in loan documendadeoh by
LehmanBank/Aurora Loan ServicgsBB) with respecto certain loans sold by
SecurityNational to Lehman Bank, Lehman Bank, Aurora Loan Services andty¢ational
entered into an Indemnification Agreement dated December 17, 2007, over two tggaiseaf
LPA.*

The Indemnification Agreement required SecurityNational to make inde auioic
payments if there were “Losses” to (i) Lehman Bank “and/or” (ii) AuroranL8ervices or the
(i) Servicer from loans sold to Lehman Bank by SecurityNational. (Inrtiemnfication
Agreement, Lehman Bank was referred to as LBB, and Aurora Loan Senasesferred to as
Aurora.) The Indemnification Agreement provided:

Section 1. Indemnification. The Seller hereby and at all times hereaftesdgre
indemnify and hold LBB and/or Aurora and the Servicer harmless from and
against seventfive percent (75%) of all losses, damages, penalties, fines,
forfeitures, legal or other fees, judgments, costs, expenses, debts, obligations and
claims which LBB and/or Aurora or the Serviceay have or may hereafter

suffer, incur, be put to, pay or lay out, or sustain as a result of any cause telate
any current or future default by the mortgagor on the Mortgage Loans with
alleged breaches as detailed on the attached Schedule A onvadtusiddasis
(collectively, “Losses”). Further, LBB and Aurora agree to releasedher$rom

any obligation to pay the remaining twenty-five percent (25%) of all losses,

2 Motion at 34, 13 (citing Seller’s Guideat 21, § 711(Dec. 15, 200§ docket no. 4%; Gray Decl | 3andEx. B).
Opposition at wi, 1 3(objecting to the partial inclusion of Seller’'s Guide content, but netotibp to § 711 in
particular).

3 Motion at 4, % (citing AmendedSummary Judgment Order at 4,  7; 3becl.at § 6andEx. E). Opposition at
vi, 1 4, points out that Defendantahguage departs from the text of the finding in the order. However, the text
proposed by Defendants correctly states the effect of the cited paragraphnofeinnification Agreement.

10
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damages, penalties, fines, forfeitures, legal or other fees, judgments, costs
expenses, debts, obligations and claims which LBB and/or Aurora or the Servicer
may have or may hereafter suffer, incur, be put to, pay or lay out, or sustain as a
result of any cause related to any current or future default by the mortgagor on
the Mortgage Loans as detailed on ttachedschedule A on an individual
basis. The Losses shall be paid and discharged by Seller through the Deposit
specified in Section 5 below. The Losses shall be invoiced or apportioned against
the Seller as they are inced by LBB and/or Aurora or the Servicer, absolutely,
and the existence and amount of any such Losses shall be determined by LBB
and/or Aurora and the Servicer in their sole and absolute discfétion.

The referenced “Schedule A” to the Indemnification Agreat included a list of specified
loans?®

The Indemnification Agreement was not, however, limited in scope to the loans identifie
in Schedule A. Section 2 of the Indemnification Agreement provided:

The terms of this Agreement shall also apply to any future Losses sustained by
LBB and/or Aurora on any Mortgage Loan purchased from the Seller, with the
Deposit set forth in Section 5 applied as described in that section at 100% of the
Losses for any loanpurchased with an alleged breach that are not identified on
Schedule A. The indemnification provided under Section 1 of this Agreement
shall remain in full force and effect and shall survive until either the Magtgag
Loan has been paid in full, foreclosed, liquidated or otherwise retired and the
related Mortgaged Property or REO Property has been liquidfated.

In other words, the Indemnification Agreement provided that SecurityNational would be
obligated to pay for 75% of losses on loans set forth in its Schedule A, and 100% for all other
loans, with payment for each category of losses to be secured by funds fromrédrecesfe

depositaccount?’

“ Motion at 45, 5 (citing Amended Summary Judgment Order at8t, Gray Decl. at Ex. E). Opposition at vi
vii, 5, points out that Defendants’ language departs from the text ffdieg in the Amended Summary
Judgment Order. The text here tracks the order.

“5 Motion at 45, {5 (citing Gray Decl. at Ex. E). Oppositi at vivii, 1 5, objects to this sentence as not included in
the findings, but it is an accurate statement about the Schedule to thaificition Agreement. It is adopted here
because no other objection was made.

*"Motion at 5, 17 (citing Amended Summary Judgment Order at 15, { 22). Opposition at viii, | 7, gostatis
that the Defendants 7 does not track 22 of the findings in the order, lsthtisent is a carct synopsis of the
effect of the two preceding Indemnification Agreement paragraphs.

11



Section 5 of the Indemnification Agreement described the obligation to create and
replenish the deposit account. SecurityNational agreed to make monthly payments umto but
exceeding $125,000 as needed to keep the balance of the deposit account at $645,000.00.

Lehman Bank was permitted under the Indemnification Agreement to apply deposit funds
to cover actual lases from particular mortgage loans after giving notice to SecurityNhtltata
the funds would be appli€d.

Many of the loans referenced on Schedule A to the Indemnification Agreemetgdesul
in payments from the deposit accodhin the AmendedsummaryJudgment Order, the Court
determined that $3,892,973.70 was paid on loans that Lehman Bank transferred to LBHI, out of
a total of $4,281,319.27 that SecurityNational paid into the depas=iunt* Of the difference,
$311,553.31 was applied by Lehman Bank on loans that were never sold to LBHI, leaving a
balance in the deposit account of $76,792%BecurityNational agreed that it would not seek

recovery of the $76,792.48.

“8 Motion at 56, 18 (citing Amended Summary Judgment Order at 15, G2y Decl. at Ex. E at § 5(3)
Opposition at viii, T 8, objects that this statement does not include the effeetlofiemnification Agreement
provision referenced in the next paragraph. The next paragraph sufficlanfigg the Indemnification Agreement.

9 Motion at 6, 19 (citing GrayDecl. at Ex. E at § 5(3) Opposition at viii, 9, objects to the failure of the statement
to include the full text of the operative paragraph, but since the IndeatinficAgreement is not in dispute, all of
its provisions are part of the record.

0 Motion at 6, 10 (citing Amended Summary Judgment Orde-at(listing loans)). Opposition at viik, { 10,
objects to the characterizations of payments from the account as being$as ol hat language has been
removed.

*1 Motion at 6, 110 (citing Amended Summary Judgment Order at 15, 23, and 28,J@®sition at viiiix, {
10, objects to the characterization of the amounts paid on loans that Lehmatrdhsferred to LBHaAs being
“paid for losses” That language has been removed.

2 Motion at 6, Y10 (citing Amended Summary Judgment Order at 15) J(osition at viiiix, 10, objects to
the characterization of the amouptsd on loans that Lehman Bankvertransferred to LBHBS being “applied to
losses” That language has been removed.

3 This fact was stipulated at the hearing June 2, 2014utsliEntry, docket no. 107, June 2, 2014.

12



Notice Under Indemnification Agreement

In November 2010, SecurityNational sent a letter expressing concern abouymestpa
related to the Indemnification Agreement and questioning whether any fpayments were
due>

In January 2011, Lehman Bas&ntSecurityNationah noticeof “the Security National

deposit account statu¥for indemnification of itsalleged losses on several loans under the
Indemnification Agreement his email stated that;{ulnder the Agreement Security National
should fund an additional $125,000” into the deposit account and noted that there were other
lossespending of $3,847,341,46ecurityNationablid not makeanypayment on that notic&In
that January 2011 notice, Lehman Bank also listed other loans it owned that had not yet
liquidated, such that indemnification was not yet possiblhose loans have since liquidated,
causing alleged losses to Lehnzank®

The last invoice from Lehman Bank to SecurityNational under the Indemrmaficat
Agreement identified in the record is one dated January 31,°2011.

No further invoices were sent by Lehman Bank or on behalf of Lehman®Bank.

SecurityNational ceased making payments into the deposit accaprili011°*

>* Opposition at xxii, 30 (citing Ex. 12 to Price Decl.. The Reply did not asldpeific additional facts. “. . .
Defendants will not burden the record with trivial baaidforth here.” Reply at 4. No objectiomas made to the
November 2010 letter in the prior summary judgment briefing. Defendaps<ition to Plaintiff's Motion for
Summary Judgment at @pcket no. 54filed Oct. 11, 2012.

%> Motion at 6, 11 (citingGray Decl § 7andEx. F). Opposition at ix, § 11, refers to the losses as “alleged” which
has been added to this paragraph and this paragraph is otherwise sulystintfadd.

%5 Motion at 6, 11 (citingGray Decl.at 1{ 710 andExs. Gl). Opposition at ix, { 11, disputed thath of those
loans contained material breaches of SecurityNational's representatibnsuaanties” so that phrase has been
removed.

" Motion at 6, 11 (citingGray Decl.at 11 1323 andExs. JO). Oppasition at ix, { 11, disputed that these loans
were “in breach of SecurityNational’'s representations and warrastigsiat phrase has been removed.

*8 Motion at 6. 11. Opposition at ix, { 11, refers to losses as “alleged” which has been ketged
%9 Opposition at xxii, T 31 (citingsray Decl, Ex. B.
0 Opposition at xxii, § 31 (citing Motion at 13).
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LBHI sent an invoice to SecurityNational on April 26, 261.

IA Assignment

On March 28, 2011, Lehman Bank and Aurora Loan Services, as assignors, entered into
thelA Assignment with LBHI, asssigne&>
In its recitals, théA Assignment provided:

WHEREAS, certain residential mortgage loans acquired from the Seller bdeach
representations, warranties, and/or covenants made by the Seller in the Purchase
Agreement, and, in connection therewith, Assignor and Seller entered into that
certain Indemnification Agreement dated December 17, 2007, (the “Agré¢ment
with respect to such loans (such loans referred to herein as the “Mortgage
Loans”);

WHEREAS, certain of the Mortgage Loans were sold, transferred and conveyed
by the Bank to the Assignee (such loans are described in Exhibit A attached
hereto and are referred to herein as the “LBHI Mortgage Loans”), and in
furtherance of the Bank’s sale of the LBHI Mortgage Loans to Assigneefand o
Assignee’s investment purposes in acquiring the LBHI Mortgage Loasgns

and Assignee have agreed to have Assignor assign, transfer and convey to
Assignee any rights and remedies Assignor may have und&gteement with
respect to the LBHI Mortgage Loans, to the extent such rights and esvazdi
assignable under the terms of the Agreement, and Assignor and Assignee now
wish to document that agreement; and

WHEREAS, the Assignor also wishes to waive agldase its rights and remedies
against Seller under the Agreement with respect to those Mortgage Loans that
were never sold, transferred or conveyed by the Bank to the as&fgnee.

Section 2 of théA Assignment states
Section 2._Assignment

(a) To the exént assignable under the terms of the Agreement, the
Assignor hereby assigns, transfers and conveys to the Assignegataliitri

%1 Motion at 10, 23 (citing Amended Summary Judgment Order at 18, { 30). Opposition at xviiip§irp8drts to
dispute this fact without identifying anaocuracy.

%2 Opposition at xxii, 1 34 (citing Email from Matt Spohn to Gifford Price (Ap8i, 2011), Ex. 8 to Price Decl.,
docket no. 4, filed under seal Sep. 4, 2012).

83 Motion at 6, 12 (citing AmendedSummary Judgment Order at 16, §.ZBpposition at ix, 7 12.

% Motion at 7, 113 (citing IA Assignment). Opposition at-i 113, disputed the first paragraph of the Motion
statement, and asserts that the IA Assignment speaks for itggHiegbanly portion provided in this set of facts
guotes the IA Assignment.
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may have under the Agreement with respect to the LBHI Mortgage Loans,
along with any or all of the remedies Assignor may heyanst the Seller
under the Agreement with respect to the LBHI Mortgage Loans, including,
without limitation, all repurchase and/or indemnification remedies and/or
claims for damages.

(b) The Assignee hereby accepts such assignment, and shall be émtitled
exercise all such rights and remedies of the Assignor under the Agreement
with respect to the LBHI Mortgage Loarss if the Assignee had been a
party to such Agreemefit.

The[IA] Assignmen{] opens with [thetecital about the waiver and release
[quoted above, reproduced below with clarifying identifications]:

WHEREAS, the Assignor [Lehman Bank and Aurora] also wishes to waive and
release its rights and remedies against Seller [SecurityNational] ueder th
[Assignment] Agreement with respect to taddortgage Loans that were never
sold, transferred or conveyed by the [Lehman] Bank to the Assignee [BHI].

Section 1 of théA Assignment also included a provision waiving and releasing Lehman
Bank’s rights against SecurityNationalder the Indemnification Agreement with respect to
mortgage loans that were not assigndcBil:

Section 1Waiver and Release.

Assignor[Lehman Bank and Aurordjereby waives and releases all of its
rights and remedies against Seller [SecurityNatiomadler the [Assignment]

Agreement with respect to those Mortgage Loans that are not identified on
Exhibit A to this Assignment Agreemeftt.

Paragraph 8 of thgA] Assignment Agreement also refers to the waiver and
release:

Section 8Benefits of Agreemen

Nothing in this Assignment Agreement, express or implied, shall give to
any person, other than the parties to this Assignment Agreement and their
successors and assigns hereunder, any benefit or any legal or equitable right,

% Motion at 8, 15 (citinglA Assignmeng 2 (emphasis added)Opposition at x«i, § 15, disputed the first
sentence of the Motion statement, and asserts that the |IA Assignmed fgpetself, but the only portion provided
in this set of facts quotes the IA Assignment..

% Opposition at xxiiixxiv, 1 38 (citing IAAssignment).

" Motion at 9, 1.8 (citing IA Assignment § 1). Opposition at xivii, T 18 objected to a ledd phrase which has
been removed.
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power, remedy or claim und#ris Assignment Agreement, except: that the
waiver and release in Section 1 herein shall benefit the &ller.

The[lA] Assignment Agreement included a choice of law provision stating that it “shall
be governed by and construed in accordance with the laws of the State of New Yk wit
reference to its conflict of law provisions . .%%.”

The Court's Amended Summary Judgment Order held that tAeAssignment
Agreementid not convey to LBHI any rights to be indemnified from the deposit account for
losses on the loans sold by SecurityNational to Lehman Bank and transferreditd hBH
Court held that Lehman Bank could only assign rights to indemnification for lossesedbff
Lehman Bankand that Lehman Bank had no such losses because it hadambanfpll by
LBHI. "

DISCUSSION

Defendants Waived their Rights
under the Indemnification Agreement

As recited in the facts, tH& Assignmenincluded many references to the
waiver of Defendantdndemnification Agreement rightsgainst SecurityNational. The
IA Assignment opens with a recital about the waiver and release:

WHEREAS, the Assignor [Lehman Bank and Aurora] also wishes to
waive and release its rights and remedies against S&deufityNational] under
the [Assignment] Agreement with respect to those Mortgage Loans that were
never s%ld, transferred or conveyed by the [Lehman] Bank to the Assignee
[LBHI].

% Opposition at xxiixxiv, { 38 (citing IA Assignment § 8).

%9 Motion at 10, fR2 (citing IA Assignment § 3). Opsition at xviii, § 22, objected to a comparative statement to
other documents. It has been removed.

" Motion at 10, 24 (citing Amended Summary Judgment Order at 27, f534emphasis in Motion).

" Opposition at xxiiixxiv, { 38 (citing IA Assignment)
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Section 1 of théA Assignment includes a provision waiving and releasielgnhan
Bank’s rights against SecurityNational under the Indemnificationexgest with respect to
mortgage loans that were not assignddBH|:

Section 1Waiver and Release.

Assignor hereby waives and releases all of its rights and remedies against
Seller[SecurityNational] under the [Assignment] Agreement with respect to those
Mortgage Loans that are not identified on Exhibit A to this Assignment
Agreement’?

Paragraph 8 of the Assignment Agreement also refers to the waiver and release:

Section 8Benefis of Agreement.

Nothing in this Assignment Agreement, express or implied, shall give to
any person, other than the parties to this Assignment Agreement and their
successors and assigns hereunder, any benefit or any legal or equitable right,
power, remedyr claim under this Assignment Agreement, except: that the
waiver and release in Section 1 herein shall benefit the S&ller.

The repeated references to the waiver are remarkable given the short lengiiA of the
Assignment.

Defendantarguethat “enforcement of the waiver between LehnBamk and LBHI for
the benefit of SecurityNational would violate the expressed intent piitiies to théA
Assignment and would be unfaif*This argument is contrary to the express language of the 1A
Assignment.

The waver is consistent with the full payment by LBHI of the face value of the loans
transferred to LBHI. As the Amended Summary Judgment Order concluded:

25.  When each of the Loans was sold to LBHI, Lehman Bank was fully
compensated. At the time of each sakhman Bank was paid the full amount it

"2|A Assignment § 1.
1A Assignment § 8.

" Motion at 2.See alsdMotion at 19 (“[W]aiver of Lehman Bank’s rights in the Assignment Agreetnis
ineffective and contrary to the parties’ intention.”) and Reply at 1@ (tirported waiver of rights by henan Bank
in the Assignment Agreement cannot justly be enforced.”)
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had expended on each of the Loans. Most of the sales occurred before the

Indemnity Agreement was signed.

26.  Further, LBHIs purchasing of the Loans from Lehman Bank without

recourse was part of a business planystesn. The plan or system was to protect

the capital of Lehman Bank so as to enhance its capacity to purchase loans for the

sale to, and benefit of, LBHF.

Defendants correctly note that a valid waiver is not the end of their claims. doehm
Bank maystill have potential claims for indemnification of losses under the Seller's Guide an
LPA to be asserted in a separate action if neces$§&f)ne LPA isnot the basis of any claims in
this case so that statement is tiilso, Defendants have yet to pleadadjudicate their claim
that “the[lA] Assignment Agreement did not purport to waive or release any rights Lehman
Bank may have under the LPA or the Seller's Guide on loans that were not sold to’LBHI.”

LBHI is not a party to this case, and rescis§iai the IA Assignment is not available
without LBHI's presence. Defendants’ arguments that there is a faile@nsfderatior?
frustration of purpos® and that “the parties demonstrably had a ‘mutual misunderstanding of
the law . . . 3 andfailed to achéve “a genuine ‘meeting of the mind¥® can only be litigated

with LBHI present® when an affirmative claim is made for rescission or reformatfahe IA

Assignment, signed by Defendants and LBHI.

> Amended Summary Judgment Order at 25.
®Reply at 10.

" Motion at 18.

8 Motion at 15.

d.

8d. at 17.

8 1d. at 16.

#d.

834 Bus. & Com. Litig. Fed. Cts. § 46:59 (3d eiRescissiotby agreement requires mutual assent of all parties
involved in the original contraé}.(citing cases).
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While it is true that “[a] party asserting rights asiad-party beneficiary must
establish . . the existence of a valid and binding contract between other p&ftisdgreement
appearing valid is presumed valid until decreed otherfii$ais action between
SecurityNational and Defendants has neithepthadings nor partieg® determine the validity
of the IA Assignment.

It is not clear whyDefendants chose to waive and release their rights thitbedA
Assignment. But Defendants’ paperwork has not always been clear. For example, the LPA
Assignmen{which remarkably assigned Loan Purchase Agreements with hundreds of mortgage
originators in only four pages) was amended in 2010 to backtrack Defendants’ wholesale
assignment of the LPA®s LBHI. The amendment does matplainthe cause of the claimed
errorin the LPA Assignment but acknowledges and attempts to correct it:

For the avoidance of doubt, to the extent Assignor unintentionally assigned to

Assignee its rights in and to the Agreements as they pertain to the Mortgage

Loans that were never sold, tsf@rred or conveyed from Assignor to Assignee,

Assignee hereby assigns, transfer and conveys to Assignor all ohtssingand

to the Agreements only as they pertain to the Mortgagad tieat were never

sold, transferred or conveyed from Assignor to Assigne€e® . . .

Because the IA Assignment cleaflyaives and releases all of [Defendantgjhts and

remedies against [SecurityNationaljder the [hdemnificatiof Agreementwith respect to those

Mortgage Loans that are not identified on Exhibit A to [the IA Assignifiéhefendantsnay

8 Motion at 15, citingState of California Public Employees’ Retirement System v. Shearman & Stlinky,E.2d
101, 104 (N.Y. 2000).

817B C.J.S. Contracts § 927Contract law presumes that a written agreement is valid and that it accurately
reflects the intention of the parties, and it imposes a heavy burden onttheegading to disprove those
presumption$); 17A Am. Jur. 2d Contracts § 320Cortracts are presumed to be legaius, there is a
presumption in favor of the legality of a contract unless the illggatipears upon its face.”) (citing cases).

8 LPA Assignment Amendment § 2, Ex. D to Gray Dethcket no. 124, filed under seal Feb. 27, 2015.

871A Assignment § 1 (“Waiver and Release”).
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not enforce the Indemnification Agreement against SecurityNational and #yusanmake an
offset as asserted in their defense.

Defendants HaveNo “Right to Replenishment”

Defendants’ motion also seeks an orderédiing that Plaintiff SecurityNational
Mortgage Company (SecurityNational) replenish and continue to fund the deposit account
established under the Indemnification Agreemé&hDefendants did not make an affirmative
plea for this relief, either as a defense or a countercidinthey asked for was an offset of sums
due under the Indemnification Agreement.

SecurityNational Mortgage’s damages, if any, are limited in whole or part by

offset for sums still owed by SecurityNational Mortgage under the

Indemnification Agreement’

Defendants argue specific pleading for replenishnsenot required:

The fact that Defenas[Answer] did not make specific reference to

“replenishment” of the settlement fund is irrelevant. Replenishment is not an

“avoidance or affirmative defense” to be pled affirmatively under Fed R. Civ. P.

8(c)(1). Replenishment of the deposit account is simply a contractealiyred

means of securing payment to Lehman Bank for losses on loans originated by

SecurityNationaf?®
A “contractuallyrequired means of securing payment” is the basisctHim. If Defendants

wantedto enforce the Indemnification Agreement agaBesturityNational, theghould have

madean affirmative claim. Mere offseloesnot require an affirmative claitout is an

8 Motion at 1.See alsdviotion at 19 (“[T]he Indemnification Agreement also remains ieaffand creates a
continuing obligation foSecurityNational to replenish the deposit account to cover future losse€olint should
enter a judgment . . . permitting Lehman Bank to bill its losses to Securdpblieas provided under the
Indemnification Agreement.”); Reply at 8 (“If the waiverthe Assignment Agreement is ineffective, the
Indemnification Agreement remains in effect between SecurityNatioddleimman Bank; losses may therefore be
collected from the deposit account, as they were routinely prior to thiititng or set off agast any judgment
amount based on notice and invoicing.”); Reply at 16 (“Lehman Bank has dngtiights to indemnification under
the Indemnification Agreement, including the right to have payment forisdemnification secured by a deposit
account.”).

8 Answer at 4, { 4.

P Reply at 9.
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affirmative defenseBut compelling a deposit into an account, in enforcement of tefrars o
agreement, is elaim. Without aclaim for replenishment, Defendants cannot be heard on the
replenishment issue.

But more importantlyeven if Defendarsthad stated a claim against SecurityNational for
specific performance of the Indemnification Agreement, they waivedrtgbts under the
Indemnification Agreement, in the 1A Assignment. They could not require iBd¢ational to
make deposits under thedemnification Agreement.

CONCLUSION

This order denies Defendants the right to enforce the Indemnification Agmeeine to
their clear waiver of the right to do sothe IA Assignment. The Amended Summary Judgment
Orderheld that the Indemnification Agreement does not Gigéendantghe right to seek
indemnity for loan losses suffered by LBHI, a stranger to that agreement. Sib@bthat order
istheNew York law of indemnity, strictly limiting indemnity obligatiots their named
beneficiaries. If that order is given effect in the Related Case, bRidId not have a right to
indemnity on its losses because it is a stranger to the Indemnification AgteeBtél might
have a right to indemnity under the Indemnificatigreementn losses suffered by
DefendantsThat has not been adjudicated here because it is not pleaahddrecause LBHI is
not a party to this case. It appears not to be plead in the Related Case.

Even though Defendants waived their rights undednidemnification Agreement, and
LBHI does not have a right to indemnity under the Indemnification Agreementdefes and
LBHI may still have other claims. For instandaistcasénas nodetermine anyclaimsunder
the LPA. LBHI'sclaimson its loans, under the LPA and the LPA Assignmasiamendeadyill

be determined in the Related CasadAs Defendants suggestedey“may still have potential
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claims for indemnification of losses under the Seller's Guide and LPA to éeezbs a
separate action if necessary.”

The Amended Summary Judgment Order and this order are not one dided. T
Indemnification Agreemerdlso had benefits for SecurityNation&hat agreement appeared to
protect SecurityNationdfom 25% of losses on the loans identified in that document, and
provideda meteredinancial deposit obligatiofor SecurityNational to make periodic capped
deposits, buffering financial impact &ecurityNationalThere are no such protections in the
LPA.

ORDER

IT IS HEREBY ORDERED thaBecurityNatonal’s Motion for Partial Summary
Judgmen¥ is GRANTED and Defendants’ Motion for Partial Summary Judgment on the
Affirmative Defense of Offset and Replenishntéiigs DENIED.

IT IS FURTHER ORDERED thaht parties shall meet, confer and within fourteen days

file a joint motionwith a proposedcheduldor resolution of any remaining issues in the case.

DatedOctober 24, 2016.

BY THE CO w

David Nuffer v
United States District Judge

I Reply at 10.
92 SecurityNational’s Motion for Partial Summary Judgment (“Crossidnd), docket no 128, filed March 30, 2015.

9 Defendants’ Motion for Partial Summary Judgment on the AffinreaDefense of Offset and Repishment
(“Motion”), docket no. 120filed February 27, 2015.
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