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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

MAX INTERNATIONAL, LLC, a Utah

limited liability company MEMORANDUM DECISION AND
ORDER GRANTING
Plaintiff, MOTION TO DISMISS
V.

Case N02:11¢v-00970DN
VITIMMUNE, INC., a Florida Corporation,
dba Robkeller.com Judge David Nuffer

Defendant.

Plaintiff Max International, LLC (Max) brought an action against Defend@ithmune,
Inc. (Vittmmune),alleging that Vitimmuneiolated an agreement between the partids.
response, Vitimmune filedraotion to dismis$ax’s Complaintand also movetbr an award of
attorney’s fees.

FACTUAL AND PROCEDURAL BACKGROUND

On July 1, 2007, Vitimmune and Max entered into a Product License Agreement
(License). Under the Licensddlax agreed to “license [Vitimmune]'s Glutathione technology for
the purpose of producing and marketing said technology in a form agreed upon by ésearti
The License was “an exclusive wosldde license,” meaning that Vitimmune would “not
license theglutathione technology to any other Compaeytept under certain circumstanées.

On December 23, 2010, Max and Vitimmune entered into a second agreeanent—

Settlement, Amendment and Modification Agreement (Settlement Agreema&hith modified

! Complaint, docket no. 2, filed October 19, 2011.
2 Defendant’s] Motion to Dismiss for Failure to State a Claim, dockebnfiled November 29, 2011.
% License { 3, attached as Exhibit 1 to Complaint, docket no. 2, filed Oct®b2011.

4 License T 3.
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the License Under the Settlement Agreement, Max and Vitimmune agreed that “Max’s license
of Vitimmune’s Glutathione technology shall ben-exclusiveand that Vitimmune shall have
the right to market or license such technology as Vitimmune may determine in its sole
discretion. . . . The only limit on Vitimmune’s discretioto licensewas that Vitimmune could
not “license its Glutathione technologydnother entitywhile Max is making timely payments
due under this agreemerit. Subsequently, Vittimmune begseling its glutathione technology
through a vebsiteit created’

Max filed a Complaint based on two allegations. First, that it was the “exclusive kcense
of VITIMMUNE'S glutathione technology pursuant to the LICENSE and the [Setht

"8 and second, that it was current on all payments under the Settlement Agréement.

Agreemer,
Max therefore claimeitimmune breached the parties’ agreement by creating and maintaining
a website to sell the glutathione technoldgy.

MOTION TO DISMISS

Vitimmune argues that dismissal of Max’s Complaint is appropriate becaoder the

controlling agreement (the Settlement Agreement) Max does not have an exatesise to sell

® Settlement Agreement { 3, attached as ExhititQomplaint, docket no. 2, filed October 19, 2011 (emphasis
added). In its entirety, paragraph 3 of the Settlement Agreement provides

Non-Exclusivity. Notwithstanding any term to the contrary in the Liceribe Parties agree that
Max’s licenseof Vitimmunés Glutathione technology shall be rexclusiveand thatvitimmune
shall have the right to market or license such technology as Vitimay determina its sole
discretion except that Vitimmunghall not license its Glutathione technologyataothe entity
while Max is making timely payments due under this agreement. Max@ititsn may continue
to keep Vitimmune from licensing the technology to another entity by ngakbnsecutive
monthly payments (the first such payment being 30 days afteasheelquired payment is made)
in the amount of $50,000 per month after all required payments are made.

® Settlement Agreement { 3 (emphasis added).
" Complaint 7 7.

®1d. 1 9;see alsad. 11 12, 15.

°1d. 1 6.

1d. 79.



Vitimmune’s glutathione technology. Vitimmune argues that the Settlement Agreement “does
not preclude Vitimmune from directiparketingor sellingits glutathione technology tany
person or entity;*? rather, Vitlmmune “is only restricted frolitensingthat technology to
another entity.*® Vitimmunethereforeargueshatbecause it did notdense its glutathione
technology to another entity (instead, it simply sold the technology throughcessitd
website), Max’s claims are defeated as a matter offawhe court agrees.

“The court’s function on a Rule 12(b)(6) motion is not to weagtential evidence that
the parties might present at trial, but to assess whether the plaintiff's comjgdaatsalegally
sufficient to state a claim for which relief may be grant€d“In doing so, all facts alleged in
the complaint are taken as trared all reasonable inferences are indulged in favor of the
plaintiffs.”*® However, “the complaint must give the court reason to believe that this plaintiff
has a reasonable likelihood of mustering factual support for these cfdims.”

There is no factual support for Max’s first allegation that Max was the “axelus
licensee” of Vitimmune’s glutathione technology. While it is true that Max hellligixe
license under the original License, the parties’ Settlement Agreement madéatear t
“[n]otwithstanding any term to the contrary in the License.Max’s license of Vitimmune’s

Glutathione technology shall men-exclusive’ *® which meant thatitimmune was free to

1 sedDefendant’'s] Memorandum in Support of Motion to Dismiss (Supporting Manatrm), docket no. 6, filed
November 29, 2011, at 8.

2 Supporting Memorandum at 2 (emphasis in original).

31d. (emphasis in original).

1 See id.

5 Tal v. Hogan 453 F.3d 1244, 125@0th Cir. 2006) (citation omitted).

81d. (citation omitted).

" Ridge at Red Hawk, L.L.C. v. Schnejd3 F.3d 1174, 1177 (10th Cir. 2007) (emphasis omitted).

18 Settlement Agreement § 3 (emphasis added).



“market or license such technology as Vitimmune may deteiimitesole discretion . . .”*°

Therefore, the Settlement Agreement unequivocally abrogatexthesivity thatpreviously
existed under the License.
Moreover, Vitimmune did not breach the parties’ agreemeselyngthe glutathione
technologydirectly on the internetAs tre Settlement Agreement makes cle¢lae, only
restriction onVitimmune’s ability to market or license the technology was that Vitimmune could
notlicensethe glutathione technology smother entity’® The Settlement Agreement does not
limit Vitimmune’s ability to market or sell the technology directly. Max’s Complaint
acknowledges that the website which sells the glutathione technology wat$e'd}and
maintain[ed]” by Vitimmune itself! Becausévlax does noallege inits Complaint that
Vitimmune has ktensed the technology to another entity, the Complaint fails as a matter of law.
Max assedthat the intent of the parties is unclear from the language of the Settlement
Agreement and that Max would have never agreed to allow Vitimmune to engagetin direc
competition with Max??* Butthat is exactly what the plain language of Sestlement
Agreement allows. The plain language of the Settlement Agreement makes cléer plaaties
intended, in no uncertain terms, to enter into a “ercusive” agreement and thditimmune
could market the glutathione technolagyits own discretion.
Max also clamsVitimmunewas prohibitedrom selling or marketinghe glutathione

technology directly on its own websitecause Max remained current on its paym&hBut

91d. (emphasis added).
D gee id.
2L Complaint 9.

2 seg[Plaintiff's] Response to Defendant’s Motion to Dismiss for FailurState a Claim (Opposing
Memorandum), docket no. 16, filed Dec. 28, 2011, at 4.

% SeeOpposing Memorandum at 5; Complaint § 6.



Vitimmune was free to sell or market ttezhnology at any time, regardless of Max’s
conformance with payment obligationshe Settlement Agreemedid notrestrictVitilmmune
from sellingor marketingthe technology; rather, anly provided thaVitimmune could not
license the technology to another entdg long as Max remaad current on its olglations.

Because Max has failed to allege that Vitimmune licensed the technologyation of
the parties’ agreement, Max has failed to stat@ienaupon which relief can be granted.
Therefore, Vitimmune’s Motion to Dismiss is GRANTED.

ATTORNEY'S FEES

In its Motion to Dismiss, Vitimmune asserts that it is “entitled to recallef its
reasonable attorndges and costs in defending this acti6h.Florida law governs the
Settlement Agreement. Under Florida law‘each party generally bears @w/n attorneys’ fees
unless a contract or statute provides otherwidf’an agreement clearly provides for attorney’s
fees to the prevailing party, “courts hawe discretiornto decline to enforce” the attorney’s fees
provision?’

Here, the Settlement Agreement clearly provides for attorney’s fees teetralipg
party. The Settlement Agreement statésany party shall seek to enforce or protect its rights
under this Agreement . . . the prevailing party shall be entitled to receive fronméngaty

payment of its costs and expenses, including reasonable attorney fees incurréd . . . ."

%4 Supporting Memorandum at 9.
% Settlement Agreenme  13.
% Price v. Tyler 890 So.2d 246, 250 (Fla. 2004) (citation omitted).

%" Brickell Bay Club Condominium Ass'n, Inc. v. For387 So.2d 959, 960 (Fla. 3d Dist. Ct. App. 1981) (emphasis
added)(rev. den. 408 So.2d 1092 (Fla. 1981).

2 Settlement Agreenme | 14.



In Brickell Bay Clubv. Fortg the partiegentered into an agreement which provided that
if the partieswvere involved in “any litigation arising out of this Contract, the prevailing party
shall be entitled to recover all costs incurred, including reasonable attofeeys™® A dispute
arose and litigation followetf. The trial courtdeclinedto award the prevailing party reasonable
attorney’s fees and costeasoimg that attorney’s fees were not justifidmbcause the action
had been brought in good faith and on fairly debatable grodhd8tie prevailing party
appealedegarding thelenial of attorney’s fee€ The appellate coureversed, holdinghat the
feesprovision gave the prevailing party “a clear and unequivocal right to the recaiieoyh
attorneys fees and costs®

Here, becausthe Settlement Agreement between Vitimmune and 8iearly provides
for attorney’s feeso the prevailing party, this court has “no discretion to decline to enforce” the
attorney’s fees provision in the Settlement Agreeménitimmunehas“a clear and
unequivocal right to the recovery of both attorney’s fees and cBsthéreforeVitimmune's

request for attorney’s feas GRANTED.

29397 So.2d at 960.
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34 See Brickell Bay Clut897 So.2d at 960.
*1d.



ORDER

IT IS HEREBY ORDERED thatitimmune’s Motion to Dismiss iISRANTED.
Vitimmuné s complaint is dismissed with prejudicéitimmune’s request for attorney’s fees is
GRANTED as provided herein.

IT IS FURTHER ORDERED that on or before February 10, 2012, Vitimmuungefile a
motion for determination ats costs and expensigxluding reasonable attorney fees incurred,

and on or beforedbruary 172012, any response may be filed.

DatedFebruary 1, 2012.

BY THE CO w

David Nuffer N
U.S. Magistrate Judge




