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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH

BANNER BANK, successor by merger of
AmericanWest Bank which formerly did

businessin Utah as Far West Bank, MEMORANDUM DECISION
o AND ORDER DENYING
Plaintiff, MOTION TO ALTER AND AMEND

VS.

REAL ESTATE INVESTOR
EDUCATION, LLC, aNevada limited Case No. 2:12-cv-763
liability company; REAL ESTATE
INVESTOR SUPPORT, LLC, adissolved
Nevada limited liability company; JAMES Judge Clark Waddoups
M.SMITH, a Utah resident, IMS
MARKETING L.L.C., aUtah limited
liability company; LOREE C. SMITH, an
individual and JOHN DOES 1-10,

Defendants.

JAMESM. SMITH

Counter claimant,
VS.

BANNER BANK,

Counterclaim Defendant.

LOREE C. SMITH,

Counter claimant,
VS.

BANNER BANK,

Counterclaimant,
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Before the court is Banner Bank4otion to Alter andAmend (ECF No. 294), which
asks the court to alter certain findings and conclusions omade inand ultimately reversés
May 6, 2019 @der(the “Order”) (ECF No. 291). The Order helht becausBanner Bank
breached the terms of its Cem$, Waiver and Release Agreement (the “Releasitfi) Loree
Smith (“Loree”) and initiated, pursued, and prosecuted this action in badifaiths required to
reimburse the reasonable attorney fees Loree Smith incurred in this daioner Bank assart
that certain findings and conclusionglie Order are “contrary to the pleadings, documents,
materials, trial evidence and governing law” and therefore justify alteratider lRule 59(e) of
the Federal Rules of Civil Procedur€or the reasons statbdrein,Banner Bank’snotion is
DENIED.

“Rule59(e) motions may be granted whéme' court has misapprehended the facts, a
party’s position, or the controlling law.’Nelson v. City of Albuquerqu@21 F.3d 925, 929
(10th Cir. 2019) (quotin@ervants of the Paraclete v. Dp284 F.3d 1005, 1012 (10th Cir.
2000). Such motions, however, “are ‘not appropriate to revisit issues already adboess
advance arguments that could have been raised in prior briefildlg (quotingServants of the
Paraclete 204 F.3dat 1012). As suchRule59(e “‘may not be used to relitigate old matters, or
to raise arguments or present evidence that could have been rased fhe entry of
judgment.” Id. (quotingExxon Shipping Co. v. Bakds54 U.S. 471485 n.5(2008)(internal
guotations omitted) Banner Bank’s motioassert¢enarguments as to why the court should
alter itsdecision With these standards in minéahargumentwill be discussed in turn.

1. Banner Bank incorrectly assertsthat the court erroneously found that the only

declaratory relief Banner Bank sought wasthat L oree had no owner ship interest
in the Eleven Parcels.

Banner Bank argues that tbeurt should amend the Order to correct its erroneous finding

that Banner Bank only sought declaratory relief that Loree had no ownershgstimethe Eleven
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Parcelsbecaus®anner Bank also sought relief against Loree as to her interests iMdM&ting,
LLC and real and personal property in South Carolina. The Order made no such finding.

While the Order was primarily focused on Banner Bank’s claim regarding the Eleven
Parcels, ashat was the primary issue in this litigatise€ECF No. 256at 14-15), it expressly
recognized thathis was not the only claim brought by Banner Bari8eeECF No. 291 at 4
(recognizing that Banner Bank’s complaint “soughter alia, . . . declaratory judgment against
Loree determining that she does not hold amgrett in the Eleven Parcel9”)n determining that
Banner Bank’s action was meritless and brought in bad faith, the Court expressigered
Banner Bank’s requesfor relief as to Loree’s interests in JMS Marketing, LLC and the South
Carolina property. Nonetheleske court takes thiopportunity to clarify its ruling.

As Banner Bankubmits in its motionthesewo claims,like its claim regarding the Eleven
Parcels, were brought “solely to certgsic] that the Bank would not be foreclosing on Loree’s
marital interest, if any, imeal or personal property in South Carolina, Utah and Oregon which
secured its loan.”(SeeECF No. 29 at 5, n. 3. But, asBanner Bank explicitly acknowledged
the validity ofits securitywas governed bthe status of title at the time that James Spigdged
as securityhis interests in the South Carolina property and Nuketing LLC, so any after
obtainedmarital interest Loree may have received in the saodd not have impacted Banner
Bank’s ability to foreclose. SeeECF No. 256 a22 (“[T]he assertion that Loree Smith may have
obtained an equitable interest in James Smith’s interest in the condominium threuigte riim
order of partial distribution made in November of 2012 or subsequent proceeding ig/ entirel
irrelevant because the Trust Deed conveyance was made when James Smitanslgmesd the
Trust Deed delivered to the Bank in connection with closing on the 2009 loan tran®axtion.

Moreover, 8 Loree expressly recognized, “her claim to an equitable interestirital assts



take[s] a back seat to legal disputes involving this prope(BCF No. 27 at 2. Thus, the reasons
Banner Bank offers foasserting these clainfgrove that the claims ar®f little weight or
importance’andhave “no basis in law or fatt Thoseclaims, like the claim regarding the Eleven
Parcelsare therefore metdss SeeFadel v. Deseret First Credit Unip2017 UT App 165, 1 32,
405 P.3d 807, 815.

Not only were these claims meritless, but they were also brought in bad Taihrelief
Banner Bank sought as to Loree’s interests in JMS Marketing, LLCtten&outh Carolina
property ‘relat[ed]to the Loar’ andBanner Bankhad therefore already promised Loree that it
would not bring such claims against hégeePl. Ex. 11, at § 4.As isfully discussed in the Order,
by forsaking its covenant with Loree and lgritg claims against her that blatantly breached the
Release, Banner Barikacked an honest belief in the propriety tifitse claims SeeFadel 2017
UT App 165, § 35, 405 P.3d at 81%hus, Banner Bank’s claims regarding Loree’s interests in
JMS Marketing, LLC and the South Carolina property were brought in bad faith afidgusiree
being awarded her attorney fees pursuant to Utah Code &-B2B(1). The courttherefore
declnes to alter its judgment.

2. Banner Bank incorrectly assertsthat the court erroneously found that Banner
Bank only prevailed on its claims pertaining to the Eleven Parcels.

Banner Bank argues that the court erred in concluding that Banner Bank onlysgrevail
on its claims pertaining to the Eleven Parcels, but tiiealoesiot make this finding, let alone
address the claims avhich Banner Bank prevailedTo the extent thaBanner Banks arguing
that because it prailed onsomeof its claims, if and not Lore, was the “prevailing partyso
Loreecannot recover attorneys fees under Utah Code § 78B56tE), that argument is meritless.
Under Utah law, “[w]hichpartyis the prevailingpartyis an appropriate question for the trial

court.” R.T. Nielson Co. v. CopR002 UT 11, 4 25, 40 P.3d 1119, 1126-2écdise Loree’s



breach of contract claim was thgmaryissue atrial, and because she prevailed on that glaim

the court properly found that she was the prevailing partyis action Seed. at 1127 (noting

that in determining which party was the prevailing party, a court may apgiebpdgonsider,

among other things, “the number of claims, counterclaims, ctasss, etc., brought by the

parties” and the importance of the claims relaito each other and their significance in the
context of the lawsuit considered as a whol&'he Order therefore properly recognizes that

Loree was the “prevailing party” in this action and was therefore entitiéer Uiah Code §
78B-5-825(1o recover the attorneys fees she incurred in defending against Banner Bank’s bad-
faith action

3. Banner Bank incorrectly assertsthat the court erroneously found that Banner
Bank would not permit L oreeto be dismissed.

Again, Banner Bank attacks theeritsof a conclusion that the court did not mak&he

Order simply recognizes that Banner Bank opposed Loree’s motion to dismiss, wdigthvie

its June 14, 2013 Memorandum in Response to Defendant Loree C. Smith’s Motion tasDismis
(ECF No. 28) and its subsequéugust 1, 2013, Objection and Response to Defendant Loree C.
Smith’s Motion Withdrawal of Motion and Memorandum in Opposition to the Improper Second
Motion to Dismiss Filed by Defendant Loree Smith (ECF No. 38hile it is true that in its
August 1, 2013 pleadinddannerBank suggesid that Loree should be dismissedpredicated

that suggestion with a declaration that the court “should deny Defendant’s Smitisscopend
ill-supported First Motion to Dismiss on legal grodratsd conditionedt on therequirementhat
Loree“waive, subordinate, and disclaim any right, title or interest in the subjepeRy which
[Banner Bank] is asserting to foreclose or exec[gejlupon.” (SeeECF No. 36 at 1:314.) Thus,

it was not erroneous for the court to recognize the fact that Banner Bank opposEsd tartson

1 Banner Bank’s motion neither quotes nor references the purported conttushich it objects.
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to dismiss.(SeeECF No. 291 at  35.)
4. Because Banner Bank has previously argued that L oree was only named so that

the court could determine her interestsin the collateral, and thisjoinder was
necessary, the argument isimproperly raised here.

Banner Bank argues that its actegminst Loree was necessary in order to determine her
interest in the property. Banner Bank has made this argument numerous timesciiotinisese,
e.g, ECF No. 256 at 10-13; ECF No. 262 at 17-18; ECF No. 263 at 52-53; ECF No. 228 at 5—
8), and it was expressly addressed, and dismissed, by the O8rECF No. 291 af 29
(recognizing that the action was not required becaustaraser Bank acknowlegd, the
validity of its security liens “depended on the status of title at the time the Deed of Trust was
signed and delivered”).As such, the argument is not appropriately raised in Banner Bank’s
Rule 59(e) motion, and is therefore dismissielson 921 F.3d at 929.

5. Because Banner Bank has previously argued that because L oree was a properly

joined party, her joinder cannot be considered meritlessor having been donein
bad faith, the argument isimproperly raised here.

In a similar argument, Banner Baagsertghat its action cannot be meritless or brought
in bad faith because the court determined that Loree was a properly joinedBaamer Bank
has made this argument numerous times in this acen ¢.g.ECFNo. 256 at 10-13; ECF No.
262 at 15-16, 19-21; ECF No. 263 at 101; ECF No. 206 at 15-16; ECF No. 228 at 5-8), and it
was expressly addressed, and dismissed, by the Or8eeECF No. 291 at § 10 (holding that
the court’s prior determination that Loree was properly joined as a party didechide it from
finding that Banner Bank’s action against her was meritless and brought inthdmktause
“Banner Bank’s legal right to sue Loree is separate and distinct from asggquence it may
suffer as a rult of it executing that right.”).) As such, the argument is not appropriatebdrai

in Banner Bank’s Rule 59(e) motion, and is therefore dismidsetson 921 F.3d at 929.



6. Because Banner Bank haspreviously argued that L oree hasfailed to establish
that she suffered damages, the argument isimproperly raised here.

Banner Bank has repeatedly argued throughout this action that Loree lthiofaile
establish that she suffered damages result of Banner Bankédleged breach(See, e.gECF
No. 256at18-22, 25-26ECF No. 263t 85-92 ECF No. 263t69-76; ECF No. 263t 13—

15.) Its currentargumentthatLoree’ssole remedy under Utah law wasprove that she
suffered damagess simply a reiteration ahis argument and is therefore not appropriately
raised in Banner Bank’s Rule 59(e) motiddeeNelson 921 F.3d at 929. d'the extent that
Banner Banlasserts this argument msw ordistinctfrom those previously raised, because that
argument’could have been raisedh the numerougrior briefs in which Banner Bank argued
that Loree did not, and could not, establish damagesinappropriately raise here and is
therefore dismissedSeeld. Nonetheless, the court takes this opportunigxjresslyrecognize
that Loreeestablished that she suffered damages as a result of Banner Bank’s btaach of
Releas¢

Under Utah law, “[damagesecoverable fobreachof contractinclude both general [or
direct] damages.e., those flowing naturally from thiereach and consequential [or special]
damagesi.e., those reasonably within the contemplation of, or reasonably foreseeable by, the
parties at the time theontractwas made.” McCleve Properties,ILC v. D. Ray Hult Family
Ltd. P'ship 2013 UT App 185, § 17, 307 P.3d 650, 657 (qudBiagk v. Farmers Ins. Exci¥.01
P.2d 795, 801 (Utah 1985)Direct damages “flownaturally from thébreachof a contract”

and“result[] from the ordinary and obvious purpose of thatract.”” Id. (quotingRanch

2 Although Loree was awarded her attorney fpassuant tdJtah Code § 788%-825(1) and not as
damages under a breach of contract theory, in order to prevail on her breadnast ebasim, and therefoigualify
as the “prevailing party” undeg 78B-5-825(1) she was required to establish that she suffered damages as a result
of Banner Bank’s breach of the ReleaShe did.



Homes, Inc. v. Greater Park City Corp92 P.2d 620, 624 (Utah 1979); 22 Am.Jui&inages
§ 41 (2003)). In contrast, consequential, or special, danifiges . . . from unusual

circumstances which were known to the parties whendbetyacted” and' arise from the
special circumstances of the casdd. (quotingRanch Homes, Inc592 P.2cat 624, 22
Am.Jur.2dDamages§ 41).

The“obvious,” and indeed the solpurpose of the Release as it related to Larag to
ensure that Loree was released and protected from “any and all” legal ‘cbhiamy and every
nature whatsoever relating to the Loan.” (Pl. Ex. 11, at 1 4.) Thus, Banner Batidt®mof
thisaction against Loree wasckear violationof the Release’s purpose, and the “natural” tesul
of Banner Bank’s breach was that Loree had to hire an attorney to defendihst Bganer
Bank’s claims. Thus, Loree’s claim that as a “direct” result of Banner Bag@ching the
Release, she sufferddmages in the form of having to “pfoy a lawye to defendher] and
represenfher] as a result of being named[the] lawsuit’ constituted a proper assertion of direct
damages for a breach of contradECE No. 2341 at5:16-6:13.) And the fact thabreedid
indeed defend herself in this action proved that she sufferegiiezal damages she claimed

Loree established all of the elements of her breach of contract claim by pitoafrsipe
was a third partyeneficiary of the Release, that Banner Bank breached the Release by initiating
this acton against her, that she did not invite or cause the breach, and that as a direct result of the
breach, she suffered genedlamages in the form of having to indagal feedo defend herself
from Banner Bank’s claimsThe court therefore declines toealor amend its finding that Loree

established the elements of her breach of conttaich and was ultimately entitled to recover

her attorney fees as a result of Banner Bank’s bad faith actions.



7. Because Banner Bank hasprevioudly argued that the record does not support a
finding that it concealed the Discover ed Alterations, the argument isimproperly
raised here.

Banner Bank’s argument that the record does not support a finding that it concealed the
Discovered Alterations has bepreviously raised thiargument in this actio(see, e.g.ECF
No. 285 at 6-7; ECF No. 263 at 57-64, 105-4&) expressly rejected by the coulse¢ECF
No. 291 aff{37#41.) As such, the argument is not appropriately raised in Banner Bank’s Rule
59(e) motion, and is therefore dismiss&keNelson 921 F.3d at 929. Banner Bank now
includes, for the first time, an affidavit from an employee of Lane Counggdd Ecause it
could have previously included this information in its prior addresses of this issuiidénetas
inappropriate here. Moreover, the substance of that affidavit does nttéeadirt to alter its
judgment, as it merely states that the Deed of Trust was recorded and of gudokit rThe
Order heldhat therecorded version of the Deed of Trust did not depict all of the Discovered
Alterations,which were only visible on the original version of the document. (ECF No. 291 at
5-6.) Thus, Banner Bank’s argument that Loree “could have easily inspectedrthedsonage
of the [recorded] Trust Deed at any time” is irrelevant.

8. Thefact that Banner Bank prevailed on some of its claims does not negate the
meritlessness of itsaction.

Banner Bank’s has previoustyguedhat its actioragainst Loreeannot be meritless
because it prevailed ots claimsfor declaratory relief as to her interest in the South Carolina
Property and JMS MarketingSé¢e, e.g. ECF No. 262 at 15-16; ECF No. 263 at 95-9%5)
such, the argument is not appropriately raised in Banner Bank’s Rule 59(e) motion, and is
therefore dismissedNelson 921 F.3d at 929. Nonetheless, the court finds it necessary to
address, and dispose of, this assertion.

Banner Bank “prevailed” on its claim as to Loree’s interesht@énSouth Carolina



property because Loree did not oppose a joint stipulation entered into by Bannen&daknes
Smith, and it “prevailed” on itslaim as to Loree’s interest in JMS Neting by being awarded
default judgment against JMS Marketing. But the reason that Loree did nottoljeejoint
stipulation or put up a fight regarding JMS Marketing is because she did not have ahimteres
either,let alone one that could interéewith Banner Bank’s lien, a fact tHaéanner Bank knew
when it brought this action.SEeECF No. 256 at 2ZCF No. 27 at 2.) Thus, for reasons that
are more fully discussed in Section 1, abakat Banner Bank was able to “prevail” i
requests for declaratory reli@ithout opposition serves as a testament taritbgtlessnessf its
claimsagainst Loregnot as a defense to a finding that it acted in bad faith.

9. Because Banner Bank has previously argued that it demonstrated good faith by
re-conveying and releasing the deed of trust against Unit 7, theargument is
improperly raised here.

Banner Bank has previouslygued that its release of the deed of trust against Unit 7 was

a showing of good faith which should preclude the court from finding that it acted iaithad f
(SeeECF No. 263 at 64—66.) As such, the argument is not appropriately raised in Banner Bank’
Rule 59(e) motion, and is therefore dismissBelson 921 F.3d at 929. Althoughe Order

does not directly address this argument, the court expressly constdanddvas not persuaded

by its merits—Banner Bank’s good faith in one deed does not negate its bad faith in another, and
its release of the deed of trust against Unit 7 did not negate its breach efédhsd?or make its

action against Loree meritorious.

10. Because Banner Bank has previously argued that its action cannot be found to
be meritlesswhen it prevailed on itsclaim for declaratory relief, theargument is
improperly raised here.

This argument is substantively similar to that made by Banner Ba®dation 8, above,

and it too has been previously raised numerous tisees ¢.g.ECF No. 285 at 7-8; ECF No.

262at 19-21; ECF No. 263 at 65—-66) and is therefore not appropriately raised in Banner Bank’s
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Rule 59(e) motion, and is therefore dismissBdlson 921 F.3d at 929. This argument was
considered and rejected by the court when it issued the Order.

11. Because Banner Bank has previously argued that its claim for declaratory relief
was not brought in bad faith, the argument isimproperly raised here.

Banner Bank’s argument that its declaratory relief action was not brought faitta
reiterates its arguments raised in Section 4, above, angresdsusly raised in this actionS¢e,
e.g, ECF No. 262 at 19-21; ECF No. 263 at 65-67, 95-108vasexpressly rejected by the
court 6eeECF No. 291 at 1 29) and is not appropriately raised in Banner Bank’s Rule 59(e)
motion, and is therefore dismissedelson 921 F.3dat 929.
For the reasons stated herein, Banner Bank’s motion to alter and amend (ECF No. 294) is

HEREBY DENIED.

DATED this 12h day of August, 2019.

BY THE COURT:

Clark Waddoups
United States District Court Judge
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