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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

SONIA ORDONEZ, MEMORANDUM DECISION AND
ORDER

Plaintiff,
Case No. 2:13-cv-245-DAK-EJF
V.
District Judge Dale Kimball
CANYONS SCHOOL DISTRICT,
Magistrate Judge Evelyn J. Furse
Defendant.

On January 19, 2016, pro se Plaintiéifga Ordonez filed her Second Amended
Complaint against Canyons Schawstrict (“the District”). ECF No. 62) Construed liberally,
Ms. Ordonez’s Second Amended Complaint alleges nause of action: (1) discriminatory
and/or retaliatory failure toansfer and/or termination; (2jolation of due process undé?
U.S.C. § 1983(3) failure to pay overtime as racgd by the Fair Labor Standards Act
(“FLSA”); (4) violation of Titlesl and V of the Americans witBisabilities Act (“ADA”); (5)
national origin and gender digmination; (6) disparate traaent; (7) “Discrimination and
Harassment — Retaliation;” (8) “Hostile Wdgkvironment — Retaliation;” (9) conspiracy,
obstruction of justice, and perjurySde idat 5-13.) The Distrianoves the Court to dismiss
Ms. Ordonez’s Second Amended Complaint for failto state a claim upon which the Court can
grant relief. (Def.’s Mot. to Rimiss Pl.'s Am. Compl. (“Mot.”)ECF No. 64)

Having carefully reviewed the Second Amended Complaint, Motion, and parties’
memoranda, the Court dismisses Ms. Ordon8esond Amended Complaint without prejudice
with the exception of her retal@y failure to transfer clan. Ms. Ordonez’s Second Amended
Complaint fails to allege sufficient facts to stat plausible claim against the District on any

claim other than her retaliatory failure tansfer claim. Furthrenore, Ms. Ordonez’'s ADA
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claim fails because Ms. Ordonez failed to exhaes administrative remedies before bringing
the claim.

PROCEDURAL HISTORY

Ms. Ordonez, a former custodian at the Dastrfiled her initial po se complaint on April
3, 2013. ECF No. 4) On September 30, 2013, Ms. Ordonez filed an Amended Complaint
alleging claims of discrimination, retaliatiognnd hostile work environment related to the
District’ termination of heemployment in April 2011. SeeECF No. 15 On December 23,
2013, the District moved to dismiss the Amen@aanplaint’s First and Third Causes of Action—
—disparate treatment discriminatiand hostile work environment—ftailure to allege plausible
claims. ECF Nos. 2 25) Magistrate Judge Furse recommended dismissal of those causes of
action in a Report and Recommendation issued May 29, 20C#, o. 27, which this Court
later adopted it in its entirety2CF No. 3. Ms. Ordonez’s claims of retaliation remaine8ed
Am. Compl. 12—-14ECF No. 15

Ms. Ordonez subsequentiled a Second Amended Cotamt. (2d Am. Compl.ECF
No. 62) The District moves the court to digsithe Second Amended Complaint for failure to
state a claim upon which the court may grant relief. (MdECE No. 64) The District argues
that Ms. Ordonez fails to offer Hicient factual allegations tmake her claims plausibleld( at
3-6.)

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b){pvides that a court may dismiss a cause of
action for failing to state a claim for wdh the court can grant relief. Whiteederal Rule of
Civil Procedure 8(a)(2)equires only that a @intiff make “a short and plain statement of the
claim showing that the pleaderastitled to relief,"it nonetheless requires the plaintiff to plead

factual allegations that “give ¢hdefendant fair notice of whtltte . . . claim is and the grounds
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upon which it rests[.]'Bell Atlantic Corp. v. TwombJy50 U.S. 544, 555 (2007quoting
Conley v. Gibsom355 U.S. 41, 47 (1957)).

To survive a motion to dismiss, a complaintstnallege “enough facts state a claim to
relief that is plausible on its faceMogan v. Winder762 F.3d 1096, 1104 (10th Cir. 2014)
(quotingTwombly 550 U.S. at 547 “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to dra@ thasonable inference that the defendant is liable
for the misconduct alleged.fd. (quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)In
reviewing a motion to dismiss, the court accegstsrue the well-pled factual allegations and
views the allegations in the light most favdeato the plaintiff, drawing all reasonable
inferences in the plaintiff's favorAlvarado v. KOB-TV, LL{C493 F.3d 1210, 1215 (10th Cir.
2007)(quotingDavid v. City & Cty. of Denverl01 F.3d 1344, 1352 (10th Cir. 1906)[A]
plaintiff must offer specific factualllegations to support each clainkKan. Penn Gaming, LLC
v. Colling 656 F.3d 1210, 1214 (10th Cir. 20X@juotingTwombly 550 U.S. at 555 A
complaint survives only if it ‘®tes a plausible claim for reljgthough courts recognize that
“[tlhe nature and specificity of the allegations required to state a plausible claim will vary based
on context.”Id. at 1214-15 (quotinggbal, 556 U.S. at 679).

Because Ms. Ordonez appears pro se,dhet @iberally construes her pleadingsy,
Diversey v. Schmidly38 F.3d 1196, 1199 (10th Cir. 201But the Court cannot act as Ms.
Ordonez’s advocate and make legaibgnizable arguments for heee, e.g.Garrett v. Selby
Connor Maddux & Janerd25 F.3d 836, 840 (10th Cir. 2008|T]he court cannot take on the
responsibility of serving as thiéigant’s attorney in constructing arguments and searching the
record.”). Although a court holds pro se pleadifito a less stringestandard than formal

pleadings drafted by lawyers,” a pro se plaintifist “follow the same tas of procedure that



govern other litigants.'Garrett, 425 F.3d at 84QquotingHall v. Bellmon 935 F.2d 1106, 110
(10th Cir. 1991)% Nielson v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994)The Tenth Circuit
elaborates:

if we “can reasonably read the pleadirtgsstate a valid claim on which the

plaintiff could prevail, [we] should do so slate the [pro se] plaintiff's failure to

cite proper legal authority, fiiconfusion of various lebtheories, his poor syntax

and sentence construction, or his umfearity with pleading requirements.”
Diversey,738 F.3d at 1199 (10th Cir. 201@juotingHall, 935 F.2d at 1110 However, the
Court will not supply additionakictual allegations or constiue legal theory on a pro se
plaintiff's behalf. SeeSmith v. United State561 F.3d 1090, 1096 (10th Cir. 2009)

DISCUSSION
A. Documents Outside the Pleading

In her opposition, Ms. Ordonez submits fouriiddal “pieces of evidence” in support of
the causes of action in her Second Amended Contplé#h’s Resp. to Def.’s Mot. to Dismiss
(“Pl.’s Resp.”) 1ECF No. 69seeECF Nos. 69-1 to 69-4.) “Gerally, a court considers only
the contents of the complaint e ruling on a 12(b)(6) motion.Berneike v. CitiMortgage, Inc.
708 F.3d 1141, 1146 (10th Cir. 2018jting Gee v. Pache¢®27 F.3d 1178, 1186 (10th Cir.
2010). The Tenth Circuit has noted three exceptiorthis general rule: 1) where a complaint
explicitly incorporates a documeby reference, 2) where a complaint refers to a document,
central to the claim, and the defendant subhaitsindisputably authentic copy,” or (3) for
“matters of which a court may take judicial noticeéd’ (quotingGee 627 F.3d at 118& GFF
Corp. v. Assoc'd Wholesale Grocers, Irk30 F.3d 1381, 1384 (£@ir. 1997));seeAlvarado v.
KOB-TV, L.L.C, 493 F.3d 1210, 1215 (10th Cir. 20@djscussing the same exceptions).

Where “matters outside the pleadings are piteseto and not excludda the court, the motion

must be treated as one for summary judgmelRed. R. Civ. P. 12(d)“There is no requirement,



however, that a court automatically convernotion to dismiss to a motion for summary
judgment simply because one or both partiesdiocuments in connection with a motion to
dismiss.” PayoutOne v. Coral Mortg. Bankei802 F. Supp. 2d 1219, 1227 (D. Colo. 2009)

Ms. Ordonez attached the four additionhibits to her Opposition, not her Second
Amended Complaint. The Second Amended Comptioes not refer tor incorporate this
evidence, and the exhibits do rptalify for judicial notice.See, e.g.Tal v. Hogan 453 F.3d
1244, 1264 n.24 (10th Cir. 200@tating a court may “take judatinotice of its own files and
records, as well as facts which arenatter of public record”) (quotingan Woudenberg ex rel.
Foor v. Gibson211 F.3d 560, 568 (10th Cir. 2000)Thus, the Court did not review the four
exhibits attached to Ms. Orden's Opposition and declines tacast the District’ Motion to
Dismiss as one for summary judgment.

However, the Second Amended Complaint gpedly references “over 60 pieces of
evidence” submitted in this case. (2d Am. Compl.HQF No. 62) Ms. Ordonez attached
sixty-five exhibits to hetwo objections to the MagisteJudge’s prior Report and
Recommendation.SeeECF Nos. 31 & 33.) The Second Anded Complaint contains exhibit
sixty-six. (2d Am. Compl. 16—1ECF No. 62) The Court reads the Second Amended
Complaint to specifically incorpate these documents and conssdeem as part of the Second
Amended Complaint in determining thefficiency of Ms. Ordonez’s claims.

B. First & Fifth Causes of Action

Ms. Ordonez’s First Cause of Action states:

As a part of the reason, by which | amngufor Discrimination to Defendant, in

this First Cause of Action, | am suirig Defendant and the respective added

parties for violating my right to be traferred to another school, inasmuch as, 4

pieces of evidence not only prove a partmyf multiple requests for transfer. But

also, such evidences prove that in multiple occasions my transfer requests were
denied, in highly questionablmsis. Even, said evidess strongly infer that the



Defendant’s administrators, decide@rminating my employment in open

retaliation basis, by the fact that | hiléd charges of discrimination on October

18, 2010.

(2d Am. Compl. 5ECF No. 62) Ms. Ordonez’s Opposition describes the First Cause of Action
as discrimination on the basof gender and raceS€ePl.’s Resp. 19:-CF No. 69) In contrast,

the Second Amended Complaint speaks to tisriol’ denial of Ms. Ordonez’s “multiple

requests for transfer” to anotherhool on a “highly questionahbasis,” and that the “evidences
strongly infer” the District terminated heriataliation for her filing discrimination charges on
October 18, 2010. (2d Am. Compl.BECF No. 62)

Ms. Ordonez cites a number of exhibits underFirst Cause of Action: (1) a fax cover
sheet and certified makceipt showing she filed EEOC charges on October 18, 2BCE, No.
33-6); (2) a September 2010 transfeguest showing Ms. Ordonezjteested a transfer because
she “would like to work mornings,” as well &slow up letters from school officials showing
custodial positions for which she applied amerviewed had been filled, dated October 5, 2010,
October 9, 2010, November 29, 2010, February 11, 2&1IF (No. 31-2%, (3) a February 2010
letter wherein Ms. Ordonez sought a translige to conflict with a co-worker, C.JECF No.
31-12; (4) a November 2010 letter from Ms. Ordomea school official rquesting transfer to
another building, informing that Ms. Ordonlead filed EEOC discrimination charges, and
documenting allegedly discriminatory, unsafad harassing conduct by C.J. Mullins and Mr.
Nelson, the lead custodiaf;, CF No. 31-1% and (5) a January 2011 form showing District
transferred Allan Setterberg, a fornterad custodian, to another schoBICE No. 33-8. (2d
Am. Compl. 5ECF No. 62)

Ms. Ordonez’s Fifth Cause of Action states:

Through this fifth cause of action, andagart of my lawsuit for discrimination
to the Defendant, | felt that | was sabj to unconstitutional discrimination, by



the fact that | experienced in body and isgiaid extreme mistreatment. Thus, in
my humble opinion, | really considghat | was subjected to that extreme
mistreatment, just because | look asunerable foreigner female, who barely
know her rights, by speaking English wilecent and then, they assumed that |
was not going to fight legally for my Stabry Rights. Moreover, the evidence
not only infers that the Defendant allossconsents the culture of discrimination

at workplace. By people disagree that immigrants who speak English as a second
language have the equal rights that theppe born in the U.S. and speak English

as a first language. Batso, the Defendant allowirgjscrimination practices and
conspiracy, in order to fire me. Even, the evidences indicate that Defendant
decided joining to the Conspirator, inder to fire me, instead of protecting my
Statutory Rights. | consider that | am a discriminating survivor, this due to the
Defendant choose protect to Mick Nelsamd Clinton Mullins’s dishonest and/or
illegal practices using its authority not only for protecting Mr. Mullins’s
misbehavior, but moreover, for attacking my Statutory Rights.

(2d Am. Compl. 10-11ECF No. 62

Ms. Ordonez cites a number of exhibits within the Fifth Cause of Action: a document
from July 29, 2010 signed by Mr. Setterberg [ipdgimg contact between Mr. Nelson and Ms.
Ordonez, ECF No. 31-2, a September 20, 2010 police repoglaining an incident where Mr.
Mullins broke Ms. Ordonez’s camer& F No. 31-3, a further police report noting that Ms.
Ordonez believed Mr. Mullins intentionally broker camera and that she felt intimidated by the
school administration and Mr. Mullindg=CF No. 31-%; a January 2010 letter from Ms. Ordonez
to Mr. Setterberg reporting that Mr. C.J. Mullinsetked at me stating that he is ‘superior to me

in every way,” which Ms. Ordorefelt constituted harassment and discrimination on the basis
of gender and national origirCF No. 31-1)} a February 2010 lettérom Ms. Ordonez to Mr.
Setterberg complaining about MWullins’s “suspicious” actions,HCF No. 31-1); two

February 2010 letters from Ms. Ordonez to Mssty Suarez requestirtgansfer to another

school and complaining about Mr. Mullins’s betaa, (ECF Nos. 31-12 & 31-13); a November

2010 letter to Mr. Everett Perry requesting a trangidrraporting harassing, discriminatory, and

retaliatory acts,ECF No. 31-1X4



As discussed above, courts constpoe se complaints liberallyRoman-Nose v. New
Mexico Dep’'t of Human Sery®67 F.2d 435, 436—-37 (10th Cir. 199Accordingly, “[t]he
characterization of the action atiee claim for relief by a pro deigant is not dispositive on the
availability of relief in federal court.'ld. at 437 Affording solicitous consideration to Ms.
Ordonez’s pro se filingseeVan Deelen v. JohnspA97 F.3d 1151, 1153 n.1 (10th Cir. 2007)
the Court reads the First and Fifth Cause8afon together aasserting claims of
discrimination, including through hostile work environmentd disparate treatment, on the
basis of national origin and sex, and/or retaliy failure to transfer and termination.

“While the 12(b)(6) standardioes not require that Plaintdktablish a prima facie case in
her complaint, the elements of each alleged catiaetion help to determine whether Plaintiff
has set forth a plausible claimkKhalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir.
2012) Therefore, the Court lays out the elemédatsclaims of discrimination and retaliation
and then analyzes the Second Amended Contjgdactual allegations to determine whether
Ms. Ordonez pleads sufficient factual allegatitmstate a plausibleailn under each theory.

I.  Discrimination

In the context of Title VII, a plaintiff may establish a prima facie case of discrimination
by showing “that she is a member of a protéaiass, she suffered an adverse employment
action, and the challenged action occurred undenrmistances giving rise to an inference of
discrimination.” Bennett v. Windstream Commc’ns, /92 F.3d 1261, 1266 (10th Cir. 2015)
The Tenth Circuit expressly notéd “preference for more coise formulations” of the prima
facie caseid. at 1266 n.1, and emphasizedttjw]hile the elements of a prima facie case ‘are
neither rigid nor mechanistic, their purpos¢his establishment of an initial inference of

unlawful discrimination warranting a presunggtiof liability in plaintiff's favor.” 1d. at 1266



(quotingAdamson v. Multi Cmty. Diversified Servs., Jisd4 F.3d 1136, 1146 (10th Cir. 20Q8)
The elements of a prima facie case for dimsgration “vary depending on the context of the
claim and the nature of the alleged condudédl”’at 1266 n.1.

Generally, a plaintiff sets fth a prima facie case of drsmination on the basis of a
protected class by alleging facts showing “(19 gha member of a protected class, (2) she
suffered an adverse employment action, (3) shéfigulfor the position at issue, and (4) she
was treated less favorably than atheot in the protected classKhalik, 671 F.3d at 1192
While Ms. Ordonez need not establish a prima feage at the motion to dismiss stage, she must
still plead “at least some relevant information to make the claims plausible on their face.”
Khalik, 671 F.3d at 119%eeRobbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008)
(holding that allegations in a complaint “mustdy@ugh that, if assumed to be true, the plaintiff
plausibly (not just speculatively) has a claim for relief”).

Ms. Ordonez adequately alleges membershtperprotected class®f national origin
(Hispanic) and sex (female)Sée2d Am. Compl. 1, 10-1ECF No. 62) The exhibits
referenced in the Second Amended Complaliso suggest Ms. Ordonez qualified for her
position based on her sustained employment over dgaens. The exhibits, read liberally, also
suggest Ms. Ordonez qualified for the lead custogosition since she germed the tasks of
that position while the District filled it. (Ex. 14 at 3, ECF No. 31-14 (cited by 2d Am. Compl. 5,
ECF No. 62).)

The Court finds that Ms. Ordonez allegeseaist two adverse employment actions. “The
Tenth Circuit liberally defines thghrase ‘adverse employment actior§dnchez v. Denver Pub.
Sch, 164 F.3d 527, 532 (10th Cir. 199&king “a case-by-case approach,” examining the

unique factors relevant the situation at hand.id. (quotingJeffries v. Kansgsl47 F.3d 1220,



1232 (10th Cir. 1998) see also Stinnett v. Safeway, Jr837 F.3d 1213, 1217 (1@ir. 2003).
First, Ms. Ordonez alleges that the District repditfailed to grant herequests to transfer to
another school. (2d AnCompl. 5, ECF No. 6ZCF No. 31-22 “If a transfer is truly lateral
and involves no significant changes in an employee’s conditioesployment, the fact that the
employee views the transfer either positively or negatively does not of itself render the denial or
receipt of the transfer adrse employment action.3anchez164 F.3d at 532 n.6For purposes
of this motion to dismiss a pro se plaintiftemplaint, the Court fids that Ms. Ordonez has
sufficiently pled that at leasine of her requested transfersulebhave significantly improved
her conditions of employmen{2d Am. Comp. 5, ECF No. 62i{iag ECF No. 31-22 (reflecting
Ms. Ordonez held the Assistant Cagiall position and madat least one appktion to transfer

to the Lead Custodial position). Second, therizisterminated Ms. Ordonez’s employment, an
event that clearly constitutes an adverse employment a@ee\nderson v. Coors Brewing
Co, 181 F.3d 1171, 1178 (10th Cir. 1999Ve conclude that Rintiff suffered adverse
employment action when Defendaerminated her.”)

However, Ms. Ordonez’s allegations fail tatet that the District treated her less
favorably than others not in the protectedslaMs. Ordonez identifiesstances of alleged
harassing conduct and discrimingtereatment by her co-worker M¥ullins and led custodian
Mr. Nelson in the exhibits attached by refare to the Second Amended Complaint that the
Court reads as alleging a hostile work environment clafeeECF Nos. 31-10 (complaint
letter from January 2010), 31-12oplaint letter from Februar3010), 31-14 (complaint letter
from November 2010).) However, the Courtyiously dismissed Ms. Ordonez’s discrimination
claims, including her hostile work environment claim, after reviewing these same exhibits,

noting that while the record showed “disagable” conduct by Ms. Ordonez’s co-workers, Ms.
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Ordonez’s “specific allegations include sta@its too vague to demonstrate or infer
discrimination.” (Order Affirming&% Adopting Report & Recommendation 2CF No. 35 The
Court further stated: “WhilgMs. Ordonez] did not get alongithr her co-workers, there is no
evidence that it was the result of any discriminamimus . . . and does not provide the basis
for a discrimination claim or a halet work environment claim.” I{.) Once again, Ms. Ordonez
bases her discrimination claims on vague statésraard conclusory allegations that the court
may not accept as tru&eeKhalik, 671 F.3d at 1193Hall, 935 F.2d at 111(stating plaintiff
has burden of alleging sufficiefacts underlying legal claim¥ee als@Brown v. Zavaras63
F.3d 967, 972 (10th Cir. 199f)bserving that “even pro se liigts must do more than make
mere conclusory statements regarding constitutional claims”). Thus the Court finds that the
Second Amended Complaint does not state asfiibuclaim for discriminatory termination
based on disparate treatment or hostile work environment.

The Court reads the allegations of the Secsménded Complaint as an attempt to state
a claim of discriminatory failure to transfeased on Ms. Ordonez’s national origin and/or
gender. In pleading disparate treatment in apleyer’s failure to hire, transfer, or promote, a
plaintiff must allege facts showing (1) she apglier an available position; (2) she qualified for
the position; and (3) the employeje&ted her under circumstancesigg rise to an inference of
unlawful discrimination.Coe v. Yellow Freight Sys., In646 F.2d 444, 448-49 (10th Cir.
1981). To allege that the defenuis failure to hire, transfengr promote gives rise to an
inference of discrimination the Second Amen@smplaint must make alisible the conclusion

that the defendant made the démn at issue based on considenasi of impermissible factors.

! For a more thorough explanation of the law relatethe hostile worknvironment claim, see
the earlier Report and Recommendation in¢hise. (Report and Recommendation 5-6, ECF
No. 27.)
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Id. “A plaintiff wishing to prove dscriminatory animus with evahce that his employer treated
him differently from other employees bears thedem of showing that the comparison is legally
relevant—i.e., that the employeesre similarly situated.’Hysten 296 F.3d at 1182

Drawing all reasonable inferences on Msd@rez’s behalf, the exbits referred to in
Ms. Ordonez’s Second Amended Complaint stioat Ms. Ordonez applied for a number of
available custodial positiorat other locations.Sge, e.g ECF Nos. 31-14 & 31-22.) However,
neither the Second Amended Complaint nor ttrelets referenced therein allege that the
District rejected her application to those positionsircumstances givingse to an inference of
discrimination. Ms. Ordonez alleges in threc8nd Amended Complaint that the District
preferentially granted former head custodian Sktterberg’s transféo another school.Sge2d
Am. Compl. 5ECF No. 62ECF No. 33-6 However, no allegation states Mr. Setterberg’s
membership or lack thereof in the protecteds#as The Court can assume he is not a member
of the protected class of females. Nonetb®l@o allegation shows Msetterberg applied for
positions for which the District rejected Ms.ddnez or otherwise explains how Mr. Setterberg’s
alleged transfer gives rise to an inference of disickatory animus in District’s failure to transfer
Ms. Ordonez. Nor does the Second Amended Caintallege Mr. Setterberg qualifies as a
similarly situated employee or “why she believed [his transfer] was connected with
discriminatory animus.’Khalik, 671 F.3d at 1194eeHysten v. Burlington N. & Santa Fe Ry.
Co, 296 F.3d 1177, 1182-83 (10th Cir. 200f)ding plaintiff did not meet his prima facie
burden to show discriminatory animus becditise two employees were not in sufficiently
similar circumstances to support an infaref discrimination based on their different
treatment”). Indeed, the opptess—Ms. Ordonez alleges Mr. Setierg held a head custodian

position, (2d Am. Compl. FCF No. 62, and that Ms. Ordonez held an assistant custodian
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position, (Ex. 22 at IECF No. 31-22referenced in 2d Am. Compl. BCF No. 62. Thus, the
pleading itself suggests the two were not sirtyilaituated. Without more, Ms. Ordonez’s
conclusory allegations that Mr. Setterberg’s tran&bccurred in open preferential treatment” or
“in unequal basis” do not raise apkible inference of discrimitary animus. (2d Am. Compl.
5, ECF No. 62seeKhalik, 671 F.3d at 1193-94

In sum, the Court finds that Ms. Ordorfais to state a claim of protected class
discrimination because she does not plead allegasiomsing that the Distet’s failure to grant
her transfer requests and témation of her employment occurred under circumstances giving
rise to an inference of discrimination. Theutt also finds that Ms. Ordonez has failed to
modify her allegations sufficiently toage a hostile work environment claim.

ii.  Retaliation

Additionally, the Court reads Ms. Ordonez’s First Caus&ation as one for retaliatory
failure to transfer and/or t&iatory discharge for complasMs. Ordonez made both to the
District internally and to the EEOC regarding tilesvork environment and disparate treatment
discrimination based on natial origin and sex.Sge2d Am. Compl. 5ECF No. 62) Title VII
prohibits an employer from retaliating agsti an employee because she has opposed an
employment practice based ®itle VII discrimination. Khalik, 671 F.3d at 119¢iting 42
U.S.C. § 2000e—-3(a)). “A meritorious regdion claim will stand even if the underlying
discrimination claim fails.”Sanchez164 F.3d at 533“To state a prima facie case for
retaliation under Title VII, a plaintiff must sho\il) that [s]he engaged in protected opposition
to discrimination, (2) thad reasonable employee would have found the challenged action
materially adverse, and (3) that a causal commeeixisted between the protected activity and

the materially adverse action.Khalik, 671 F.3d at 119@&juotingTwigg v. Hawker Beechcraft
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Corp., 659 F.3d 987, 998 (10th Cir. 20L1)Nevertheless, at the motion to dismiss stage, the
plaintiff need not establish her prima facieesashe need only state a plausible clakhalik,
671 F.3d at 1192.

Ms. Ordonez alleges that she engaged in protected opposition to discrimination by filing
EEOC charges on October 18, 2010. (2d Am. ComdECF No. 62.) Previously, Ms. Ordonez
also made internal complaints to Distribioait discrimination and a hostile work environment
based on her gender and national origeBCKE Nos. 31-10, 31-14.Internal complaints
constitute protected oppositiom Title VII discrimination. SeeSomoza v. Univ. of Denyésl3
F.3d 1206, 1213 (10th Cir. 2008)oting informal complaints teuperiors constitute protected
activity). Hence, Ms. Ordonez pledrhevolvement in protected activity.

As to actions a reasonable employee would finaderially adverse, ghDistrict allegedly
denied Ms. Ordonez’s transfer requestebruary 2010, September 2010, October 2010,
November 2010, and February 2015e€ECF Nos. 31-12, 31-14, & 31-22.) In the context of a
Motion to Dismiss a pro se complaint, the Cdumtls that Ms. Ordonez sufficiently alleged that
a reasonable employee would view at least sontieeadienials of her requests for transfer as
materially adverse action. Additionally, Ms. Oréaralleges that the Digtt terminated her
employment in “open retaliation basis.” (2d Am. CompEGF No. 62) Reasonable
employees find termination of employment materially advekéetzler v. Fed. Home Loan Bank
of Topeka464 F.3d 1164, 1171 (10th Cir. 2006)hus, Ms. Ordonez has alleged adverse
employment action.

Regarding a causal connection between Mdo@ez’s informal complaints starting in
January 2010 or her filing EEOC charges inagber 2010 and Mr. Mullins’ harassing behavior

or the District’s denial of hdransfer requests and subsequemnnination, the Court considers
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the documents referenced in the Second Anetenplaint. “While [the courts] do not
mandate the pleading of any spexificts in particular, therearcertain details the Plaintiff
should know and could properly plead ttisfg the plausibility requirement.Khalik, 671 F.3d
at 1194 For example, a complaint must establish a “nexus between the person(s) to whom [the
plaintifff complained and the person who @ireer,” and “sheer speculation” linking the
allegedly retaliatory actions “to a discriminatory or retaliatory motive” will not suffiloe.at
1194

As to the District’s retaliatory failure grant the transfer regsts, the Second Amended
Complaint does not allege explicitly that ghersons to whom Ms. Ordonez appears to make the
transfer requests—Scott Cowdellistodial coordinator, or Pakilrby, assistant principalHCF
No. 31-22—knew of her protected actiyjti.e., EEOC charges and informal internal complaints
of gender and national origingdirimination. (2d Am. Compl. £CF No. 62). However, the
February 11, 2011 rejection letter from Mr.v@tell came approximately one month after Ms.
Ordonez copied him on a letter setting fdrdr claims of gender and national origin
discrimination. C.f.Ex 22, ECF No. 31-22 at\gith Ex. 39, ECF No. 33-6.) Temporal
proximity of a month and a half will suffice toas¢ causation in a retaliation claim at the motion
to dismiss stageDunn v. Shinseki7l F. Supp. 3d 1188, 1192 (D. Colo. 205&e accord
Metzler v. Fed. Home Loan Bar64 F.3d 1164, 1171-72 (i@ir. 2006) (finding six weeks
sufficiently close to establish causatiorthie prima facie case at summary judgment).
Therefore, the Court finds that Ms. Ordonez hagdtatplausible claim for retaliatory failure to
transfer based on her request to transfaredeon February 11, 2011, by Scott Cowdell.

As to her discharge, Ms. Ordonez does not ifiemtho terminated her. While the record

contains a February 25, 2011 letter from theceive director of human resources placing Ms.
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Ordonez on paid administrativedve pending an invégation into hefinsubordination and
unprofessional and disrtipe conduct,” (Ex. 50ECF No. 33-8, neither the pleadings nor the
exhibits elaborate on the circumstances follg the investigatin and leading to her
termination in May or June 2011. Another exhibdicates that the District placed Ms. Ordonez
on paid administrative leave dutly after Ms. Ordonez took an absence from work on February
24 and 25, 2011, after the Canyon’s had denied hee lemuest for failure to submit an original
signed doctor’s note.SeeEx. 49,ECF No. 33-9

Exhibits referenced in the Second Anded Complaint show that Ms. Ordonez
complained of harassing and discriminatooynduct based on gerrdend national origin
internally to her supervisdvir. Setterberg and District management in 2010 and 2(8de, (
e.g, ECF Nos. 31-10, 31-14, 33-6.) But Ms. Ordofals to plead a nexusetween the persons
to whom she complained—including Ms.agez and Mr. Setterberg—and the person who
ultimately fired her, whom she does not identify but does not appear to include Ms. Suarez or
Mr. Setterberg. eeECF No. 33-9Foster v. Alliedsignal, In¢293 F.3d 1187, 1193 (10th Cir.
2002) (noting that to establishausal connection a plaintiff muasttege the individuals who
retaliated knew or should hakkaown that plaintiff participatd in a protected activitylPetersen
v. Utah Dep’t of Corr,.301 F.3d 1182, 1188 (10th Cir. 20@@pserving that “[a]n employer’'s
action against an employee cannobbeausef that employee’s pretted opposition unless the
employer knows the employee has engagguatected opposition”).) Without such an
allegation, the Second Amended Complaint failsaiee a plausible inference of retaliatory

motive for the termination.
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Therefore, the Court grants the District’s Motion to Dismiss the First Cause of Action
with respect to retaliatory termination but dertiss District’s Motion to Dismiss the First Cause
of Action with respect to the Beuary 2011 denial of transfer.

C. Second Cause of Action

The caption to Ms. Ordonez’s Second Causiation states that the District deprived
Ms. Ordonez of a property interesitinout due process in violation 42 U.S.C. § 1983 (2d
Am. Compl. 5ECF No. 62) Ms. Ordonez contends that thes@ict terminated her in violation
of District’s “own guidelinegpursuant to Utah’s Public Edatton Human Resource Management
Act, Utah Code § 53A-8a-50dt seq., [which] requires schooktticts to ‘establish procedures
for dismissal of employees in an origamanner without discrimination.” I¢. at 6.) Ms.
Ordonez alleges that the District failed to provide “a full and fair termination hearing” prior to
her termination and also viokt her right to contact eyewdsses while she challenged her
termination. [d. at 6-7.)

To state & 1983due process claim, Ms. Ordonez maltge that the state deprived her
of a protectable liberty or propg interest without sufficient riwe and/or an opportunity to be
heard. See Teigen v. Renfro&11 F.3d 1072, 1078 (1(ir. 2007). Read generously, the
Second Amended Complaint allegihat the District, a publgchool district, deprived Ms.
Ordonez of her property interesther position as a custodiantmout due process by violating
its own statutory guidelines, included untltah Code § 53A-8a-50tb 506—the Utah Orderly
School Termination Procedures Act (“the Qigdermination Act”). (2d Am. Compl. 5-6,

ECF No. 62) More specifically, Ms. Ordonez complaithat the Districtlid not permit her to

speak with eyewitnessed].(at 6;seeEx. 50,ECF No. 33-8, and did not grant her request to
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extend the termination hearing based on a playsgnote that she could not attend, (2d Am.
Compl. 7, ECF No. 62).

To prevail on her procedural due processng| Ms. Ordonez must show she possessed a
protected property interesEeeTeigen 511 F.3d at 1078. A protected property “interest arises
not from the Due Process Clause of the Constitution itself, but is ‘created by independent sources
such as state or federal statute, a municipal charter or nodinpar an implied or express
contract.” Id. at 1079. Ms. Ordonez must plead “antig@ment to a substantive right or
benefit’ supported by ‘rules or mutually explicit understandings ... that [s]he may invoke at a
hearing.” 1d. (quotingRobbins v. U.S. Bureau of Land MgmB8 F.3d 1074, 1085 (10th Cir.
2006)). Ms. Ordonez does not pleadattach any written or inipd agreement between her and
the District that might create a reasonable etgi®n of continued employment; therefore, the
Court looks to the Orderly Termination Act determine what protection it provides.

The Orderly Termination Act distinguishbstween “career employees,” “provisional
employees,” and “temporary employees,” acaugdiifferent proceduradrotections to each.
SeeUtah Code 88 53A-8a-10% 502. However, Ms. Ordonez does not plead her employee
status under the Orderly Termination Actattach any exhibit that would illuminate her
classification as a career, prowisal, or temporary employeé&urther, the Tenth Circuit has
held that the Orderly Termination Act providesme limited proceduradrotections to school
employees” but “that procedural protections alone do not create a claim of entitlement to
continued public employment. Rather, afiegate claim of entittement to continued public
employment arises only when there are substaméstrictions on the ability of the employer to
terminate the employee.Kingsford v. Salt Lake City Sch. Dj247 F.3d 1123, 112@0" Cir.

2001). Thus, the Court must look to any substarpiotections present agreements between
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the employer and employee’s assoociatr district pactice or policy.ld. Ms. Ordonez does
not plead any agreement with District and deetsattach District’s termination policies and
procedures. Without this information, the Set@mended Complaint fails to allege what
process the District owed Ms. Ordonez in terating her employment and why. The exhibits
suggest the District provided MOrdonez with notice of an ingggation into her employment,
(Ex. 50,ECF No. 33-8, and conducted a subsequent hegomgy to her termination that Ms.
Ordonez could not attend due to iliness, (2d Am. Compl. ZE&, No. 62. Without factual
allegations regarding an agreement between thepar the type of pason Ms. Ordonez held
under the Orderly Termination Act, Ms. Ordoneitsféo allege a plauble property interest.
Therefore, the Court dismisses Ms. Ordonez’s Praeess claim for failure state a claim upon
which the Court can grant relief.
D. Third Cause of Action

Ms. Ordonez also alleges thaetDistrict failed to pay hreovertime as required by the
Fair Labor Standards Act (“FLSA”R9 U.S.C. § 207(d) The District assés that Ms. Ordonez
pleads this claim “too late” because it arguescthamn does not appear in her original complaint
and does not relate back to the oraipleading under Rul&5(c). (Mot. 4ECF No. 64)
“While the statute of limitations is an affirmatidefense, when the dates given in the complaint
make clear that the right sued upon has lee¢inguished, the plaintiff has the burden of
establishing a factual basis for tolling the statutldrich v. McCulloch Properties, Inc627

F.2d 1036, 1041 n.4 (10th Cir. 1980)

2 Ms. Ordonez cites 20 U.S.C. § 207(a) in suppbher claim for FLSA overtime pay.
However, the United States Code locates lal@rdzrds at Title 29 and, more specifically, fair
labor standards &9 U.S.C. 88 201-219Therefore, the Court looks to those sections in
analyzing this cause of action.
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Under29 U.S.C. § 255(apmployees must bring unpasertime claims within two
years of the FLSA violation, unless the emplogae show an employer willfully violated the
FLSA, upon which a three-year period of limitation appligkimby v. Pure Energy Servs., Inc.
636 F.3d 1266, 1270 (10th Cir. 201Ihe District terminated Ms. Ordonez in May or June
2011. (2d Am. Compl. 7-8, ECF No. 62.) Msdomez did not assert any FLSA overtime claim
until filing this Amended Complaint on Janudrg, 2016, well after the three-year limitations
period would have run.Generally id)

Equitable tolling allows the distt court, in its discretiortp toll the statute of limitation
and “is read into every federstiatute, including the FLSA.Stransky v. HealthONE, In868
F. Supp. 2d 1178, 1181 (D. Colo. 2012). Howeveusts should rarely engage in equitable
tolling and likely only when the failure to meet the deadline fell outside of the litigant’s control.
Id. (citing Graham-Humphreys v. Memphis Brooks Museum of Art, 208. F.3d 552, 560-62
(6™ Cir. 2000). “In the appropria case, exceptional circumstances may justify tolling a statute
of limitations.” Alexander v. Oklahom&82 F.3d 1206, 1219 (1(ir. 2004). Ms. Ordonez
does not assert, and the Courtsloet find, any exceptional circurasices to justify tolling the
statute of limitations here.

Ms. Ordonez argues that this cause of actithdsame as her fifth cause of action in her
First Amended Complaint. (Pl.’s Resp. 21,FER0. 69.) Ms. Ordonez did include a cause of
action in her First Amended Complaint captiofigdpaid vacations and/or wages, or damages
to my property at work place,” with no speciéitegations included therein or any claim for
relief related to overtime wages. (1st Am. Compl. 14EIS;: No. 15 Instead, the First
Amended Complaint seeks relief on her claimsdiscrimination, hostile work environment, and

retaliation leading to and rdsing in her termination. See generally ifl. Ms. Ordonez
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references her Charge of Discrimination, but &xkibit does not makany apparent claim for
unpaid overtime wagesSéeEx. 47, ECF No. 33-7.) Indeedgtlexhibit, like the First Amended
Complaint, focuses on Ms. Ordonez’s claifmsdiscrimination, wrongful termination, and
retaliation against the DistrictSée generallyd.; ECF No. 15 None of these allegations put
the District on notice of a faite to pay overtime claim.

The District further argues dih Ms. Ordonez’s overtime ata does not even relate back
to her First Amended ComplaintS€eMot. 4, ECF No. 64) Federal Rule of Civil Procedure
15(c) states “[a]Jn amendment to aepting relates back to the datehe original pleading when
... the amendment asserts a claim or defdregearose out of theonduct, transaction, or
occurrence set out—or attempted to beost—in the original pleading . . . .Fed. R. Civ. P.
15(c)(1)(B) The relation back doctrine seeks “to bakthe interests of the defendant protected
by the statute of limitations with the prefecerexpressed in the Federal Rules of Civil
Procedure in general, and Rdlg in particular, for resolag disputes on their meritsKrupski
v. Costa Crociere S. g\, 560 U.S. 538, 550 (2010)'he Tenth Circuit has stated that the
Complaint’s value in notifying a defendant oétblaims asserted against it for purposes of
relation back lies in “the content of the gligions, not the phrases employed,” matters.
McClelland v. Deluxe Fin. Servs., Ind31 F. App’x 718, 730 (10th Cir. 201@npublished).

In her First Amended Complaint, Ms. Ordoradteges in her “general allegations” that
the District denied her overtime, gave overtiméIr. Mullins instead, and paid her with “comp
time” rather than overtime, as required bgtstand federal law. (1st Am. ComplECF No.

15.) Neither District’s refusal to allow Ms. @onez to work overtime nor its attempt to pay Ms.
Ordonez in “comp time” necessarily constitudegolation of the FLSA. The FLSA permits

states and their politicalibdivisions to offer their employees, “in lieu of overtime
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compensation, compensatory time off at a rate not less than one and one-half hours for each hour
of employment for which overtime comgsation is required by this section29 U.S.C. §
207(0)(1) Christensen v. Harris Cty529 U.S. 576, 578 (200(States and their political
subdivisions may compensateithemployees for overtime byagting them compensatory time
or ‘comp time,” which entitles them to take gmoff work with full pay.”). Additionally, Ms.
Ordonez’s claim that the District allowed Muullins to work overtime and not her would not
violate 29 U.S.C§ 207(a). (2d Am. Compl. 9, ECF Né2.) Thus these allegations did not
disclose conduct that would give rise to #éuf@ to pay overtime claim. Thus, Ms. Ordonez’s
claim for unpaid overtime does not relate backhe conduct alleged in the First Amended
Complaint. Therefore, the Court dismisses Mslonez’s Third Cause of Action as time-barred.
E. Fourth Cause of Action

Ms. Ordonez next alleges thaetDistrict violated her rightander Titles | and V of the
ADA Dby failing to allow her to work from homehen sick and exacerbating her Post Traumatic
Stress Disorder (“PTSD”) due to the hostile work environme®éeZd Am. Compl. 9-10:CF
No. 62) The Court construes this claim as dmefailure to accommodate Ms. Ordonez’s
disability and assumes Ms. OrdarePTSD disables her. Hower, the Court finds that Ms.
Ordonez failed to exhaust her administratiemedies before brging this ADA claim.

To state a failure-to-accommodataim, a plaintiff must pleathcts that allege: “(1) she
is disabled; (2) she is ‘otherwise qualifiedhd (3) she requestadolausibly reasonable
accommodation.”SeeSanchez v. Vilsack95 F.3d 1174, 1177 (10th Cir. 201&ating
elements in the summary judgement context) (cif@mpdman v. Runyoi32 F.3d 1330, 1344
(10th Cir. 1997). Additionally, “[t]itle | of the ADA requires a plaintiff to exhaust her

administrative remedies before filing suitfones v. U.P.S., Inc502 F.3d 1176, 11830" Cir.
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2007). Exhaustion of administrative remediesves as a condition precedent to sGiad v.
Kan. State Univy.787 F.3d 1032, 1035-36, 1042 (10th Cir. 201%\ plaintiff's claim in federal
court is generally limited by the scope of the adstrative investigatiothat can reasonably be
expected to follow the charge of discrimination submitted to the EE®acKenzie v. City &
Cty. of Denver414 F.3d 1266, 1274 (10th Cir. 200%}ourts “liberally construe charges filed
with the EEOC in determining whether administra remedies have been exhausted as to a
particular claim.” Jones 502 F.3d at 1186

The Charge of Discrimination Ms. Ordoneferences does not include any claim of
disability. SeeEx. 47, ECF No. 33-7.) Ms. Ordonez dowt claim her disability claim fell
within the scope of her EEOC charge or tha gtoperly exhausted hadministrative remedies
as required under the ADA. (Pl.’s Resp.Z2-ECF No. 69.) Ms. Ordonez’s referenced
documents make no showing that she actualllleriged the District’s failure to accommodate
her disability in her EEOC filing. (Ex. 47, ECF No. 33-7.)

Because Ms. Ordonez failed to exhaust her administrative remedies under the ADA, the
Court dismisses Ms. Ordonez’s Fourth Cause of Action.

F. Sixth Cause of Action

Ms. Ordonez fails to title ozaption her Sixth Cause Attion but bolds the words
“treating [me] different compared to thestef my co-workers.” (2d Am. Compl. 11-12CF
No. 62) Therefore, the Court congés the Sixth Cause of Action aglaim for violation of Ms.
Ordonez’s rights under the Equal Protection Claids. Ordonez complains that the District
failed to replace the former leadstodian in a timely fashion forcing her to “take charge” of the
work for two months without additional compensation or benefits.af 11.) However, Ms.

Ordonez does not explain how her assumption of extra work for a period of time constitutes an
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equal protection violation. Nor does she pleaddharacteristics of any other employees to
establish they are similarly situated to Ms. Omoor how the District cagorically treated her
protected class differentlydm those other employeeSeeRobbing 519 F.3d at 125@oting
“plaintiffs’ open-ended allegatiorgovide no suggestion as to what the grounds for an equal
protection violation might be”)Where “the complaint encompasses a broad range of imaginable
circumstances, only some of which, if any, woelditle the plaintiffdo relief,” the pleading
“stops short of the line between possibilitydgplausibility of entitlement to relief.1d. (quoting
Twombly 550 U.S. at 546 seeAssociated Gen. Contractors, Inc. v. Cal. State Council of
Carpenters459 U.S. 519, 526 (1988&)oting courts may not assume a plaintiff “can prove facts
that [she] has not alleged or thlaé defendants have violated the laws in ways that have not
been alleged”).

Ms. Ordonez does allege disparate treatrbetween her and heo-worker Clinton
Mullins (C.J.), suggesting a class-of-one equalgmtodn claim. “[T]he ‘@radigmatic’ class-of-
one case arises when ‘a public official infliet€ost or burden on one person without imposing it
on those who are similarly situated in materesdpects, and does without any conceivable
basis other than a wholly illegitimate motive Planned Parenthood Ass’n of Utah v. Herbert
No. 15-4189,  F.3d __, 2016 WL 3742008, at *6 (10th Cir. July 12, 2§aéjingJicarilla
Apache Nation v. Rio Arriba Cnty440 F.3d 1202, 1209 (10th Cir. 20p6However, an
employee may not plead classefe theory in the public emplment context, where employers
have “broad discretion” to treat similarly sated employees differentlyased on “a wide array
of factors that are difficult tarticulate and quantify.’Engquist v. Or. Dep’t of Agric553 U.S.
591, 604-05, 607—-08 (200@kasoning that the Equal ProtectiClause does not apply in the

public employment context where “governmeniployers are alleged to have made an
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individualized, subjective persorirdecision in a seemingly atbary or irrational manner’see
Planned Parenthoqd2016 WL 3742008at *6—7 (discussingngquists holding and reasoning
in the government-as-employer contekiglley v. City of Albuquerqué42 F.3d 802, 821 (10th
Cir. 2008)(stating “the class-ebne theory is not legally cograble where, as here, a public
employee claims that she has been treated differently than other employees.”).

Because Ms. Ordonez fails to state an equakption claim and cannot assert a class-of-
one theory in the public employment contele Court dismisses Ms. Ordonez’s Sixth Cause of
Action.

G. Seventh, Eighth, and Ninth Causes of Action

Ms. Ordonez only gives the titles for these causes of asitbmo indication of how she
has alleged the elements of her claims. ABd Compl. 12, ECF No. 62.) The Court will not
search the pleadings to ctmgt a plausible claim for relief on Ms. Ordonez’s beh&iée
Garrett v. Selby Connor Maddux & Jand25 F.3d 836, 840 (YoCir. 2005) (noting court
cannot search record for facts to create an aggtifor a pro se litigant). In her Opposition, Ms.
Ordonez attempts to add substance to thassesaof action, but the Opposition primarily
consists of conclusory allegations lacking tleeessary factual context content to assist the
Court in determining the plausibilityf these causes of actionSegPl.’s Resp. 27-34CF No.
69.) Ms. Ordonez asserts her seventh cause of action discriminatibarasgment-retaliation,
is the same as her second cause of actibmerifrirst Amended Complaint, bearing the same
name. Id. 27.) The Court addresses Ms. OrdoneZ&gations of retali@n while analyzing
the First and Fifth Causes of Actisyprasection B(ii).

Ms. Ordonez claims her eighth cause ofatthostile work environment retaliation, is

the same as her fourth cause of action in hat Rimended Complaint, bearing the same name.

25



(Id. 29.) To the extent the Eighth Cause ofidw alleges retaliatory termination or other
adverse employment action for complaints abatile work environment, the court addresses
Mr. Ordonez’s allegation of retalion while analyzing the Firend Fifth Causes of Action,
supraSection B(ii). Thus, causes of actiseven and eight are merely duplicative.

To the extent the Ninth Cause of Actioreke relief for the District terminating Ms.
Ordonez’s employment based on false accusations or testinsesf?].(s Resp. 30-34£.CF No.
69), the Court cannot consider the few namclusory factual allegations added by the
Opposition on a Motion to Dismis8erneike v. CitiMortgage, Inc708 F.3d 1141, 1146 (10th
Cir. 2013) Ms. Ordonez seeks to explain these claimsetbgrence to exhibits she attached to
the opposition; however, as discussdove, the Court did not considhe exhibits attached to
the opposition, as they fall outside of the scopthefCourt’s review on a motion to dismiss.
SeePayoutOne602 F. Supp. at 122Furthermore, “Utah does nacognize a private right of
action for perjury or obstruction of justicePuttuck v. Gendrar2008 UT App 362, 1 17, 199
P.3d 971. And prior to making aagt law claim for civil conspécy, the complaint must allege
at least one underlying tort claimthich Ms. Ordonez has failed to dd. § 21. The Court
recognizes Ms. Ordonez’s distregsout Mr. Mullins’s “misconducttelating to the destruction
of her camera and Mr. Setterberg’s alleged false statements to the police and during an
unemployment benefits hearinge€Pl.’s Resp. 31, 3EF.CF No. 69, but the Court cannot
“supply additional factual alfgations to round out” Ms. @onez’s claims for perjury,
conspiracy, and obstruction of justicBeeWhitney v. State of New Mexjdd.3 F.3d 1170,
1173-74 (10th Cir. 1997)

Thus, the Court dismisses Ms. Ordonez’se®eh, Eighth, and Ninth Causes of Action

for failure to state claims on whidhe Court could grant relief.
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CONCLUSION
Based on the above reasoning, the Court dismisses Ms. Ordonez’s Second Amended
Complaint without prejudice for failure to statelaim upon which this Court can grant relief,
with the exception of her First Cause of Action Retaliatory Failure to Transfer based on the
February 2011 denial of trafer. Accordingly, the District's Motion to Dismis&€CF No. 62)
is GRANTED IN PART AND DENIEDIN PART, as discussed above.

DATED this 28" dayof September2016.

BY THE COURT:

Y A<D

DALEA. KIMBALL
United States District Judge
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