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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

TRAVELERS PROPERTY CASUALTY
COMPANY OF AMERICA, a Connecticut
corporation, and TRAVELERS

CASUALTY INSURANCE COMPANY MEMORANDUM DECISION AND
OF AMERICA, ORDER DENYING DEFENIANTS’
o MOTION FORPARTIAL SUMMARY
Plaintiffs, JUDGMENT
V.

FEDERAL RECOVERY SERVICES, INC.,

a Utah corporation, and FEDERAL Case N02:14CV-170TS
RECOVERY ACCEPTANCE, INC., a Utah
corporation doing business as District Judge Ted Stewart
PARAMOUNT ACCEPTANCE

Defendans.

This matter is before the Court on Defendants’ Motion for Partial Summdgyment.
Defendants seek a determination that Plaintiff Travelers Property CaSoaftiyany of America
(“Travelers”) owedhema duty to defend. For the reasons discussed below, the Court will deny
the Motion.

. BACKGROUND

Federal Recovery Services, Inc. (“FRS”) and Federal Recovery Acceptance, Inc.
(“FRA") dba Paramount Acceptan¢®aramount”)(collectively, ‘Defendants”) are in the
business of providing processing, storage, transmission, and other handling of eleletiaor
its customers. Travelers issue@yberFirst Policy to Defendants and Defendamésthe named

insureds under theokcy.
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The Policy povides that Travelers “will havihie right and duty to defend the insured
against any claim or ‘suit’ seeking damages for loss to which the insurance gromiter one
or more of ‘your cyber liability forms’ applies.”"However, Travelers has “no duty to defend the
insured against any claim or ‘suit’ seeking damages for loss to which the irespramied
under ‘your cyber liability coverage forms’ does not apgly.”

The “cyber liability coverage forms” under the Policy include a Netvamd Information
Security Liability Form and @echnology Errors and Omissions Liability FoPnT.he
Technology Errors and Omissions Liability Fostates:

SECTION I — ERRORS AND OMISSIONS LIABILITY COVERAGE

1. Insuring Agreement

a. We will pay those sums that the insured must pay as “damages” because of
loss to which this insurance applies. The amount we will pay for “damages” is
limited as described in Sectidih - Limits Of Insurance in your CyberFirst

General Provisions Form.

b. This insurance applies to loss only if:

(1) The loss arises out of “your product” provided to others or “your work”
provided or performed for others;

(2) The loss is caused by an “errors and omissions wrongful act” committed in the
“coverage territory”;

(3) The “errors and omissions wrongful act” was not committed before the Errors
and Omissions Retroactive Date shown in the CyberFirst Declarationsrdhafte
end of the policy period; and

(4) A claim or “suit” by a person or organization that seeks “damages” because of
theloss is first maderdorought against any insured . % . .

! Docket No. 28 Ex. B, CyberFirst General Provisions Form, Section 1,1.a, at bates
number PRMT000923.

2
Id.
%d., CyberFirstDeclarations{ 2, at bates number PRMT000904.

*1d., CyberFirst Technology Errors and Omissions Liability Coverage F®eatjon |, at
bates number PRMT000923.



The Policystates that[e] rrors and omissions wrongful act’ means any error, omission or
negligent act.

On October 10, 2012, Global Fitness Holdings, LLC (“Global Fitness”) brought suit
against FRA.The following allegations are contained in the Complaint filed by Global Fitness

Global Fitness owns and operates fitnessezsim several statesAs part of its
operations, Global Fitness had numerous members. Those members would provide @ither cre
card or bank account information through which Global Fitness could bill the members
(“Member Accounts Data.”).

Global Fitness entered into a Servicing Retall Installment Agreement with FRA that
required FRA to process the Member Accounts and transfer the members’ G&ebabFitness.

Global Fitness obtained billing information from members.Global Fitness

then uploaded its Member Accounts DatgRBA’s] encryptedwvebsite,

including credit card, checking account and/or savings account information that

the member selected to be charged each month for membership with Global

Fitness. For secutly purposes, the only copy of the Member Accounts Data was

retained byFRA] on behalf oiGlobal Fithess[FRA] would process or

electronically withdraw the necessary funds frim@ Member Accounts and
transfer those funds, followi§RA’s] deduction ofts fee, toGlobal Fitnes$.

Global Fitness entered into an Asset Purchase Agreement (“APA”) witlFitress. As
part of the APA, Global Fitness agreed to transfer all of its Member AccDatdgo L.A.
Fitness. Global Fitness informed FRA of the APA and the need to return the Memban&cc
Data back to Global Fitness. FRA indicated that it would cooperate with thestrahttie

Member Accounts Data. FRA produced the Member Accounts Data, but the data wag missi

®|d., CyberFirst Technology Errors and Omissions Liability Coverage FornipSek3,
at bates number PRMT000926.

®1d. Ex. C, T 10.



several critical pieces of thefaxmation requested. After additional communications, FRA
again produced the data in an alternative format that included the majority ostiegpieces
of the Member Accounts Data.

Following this, FRA had provided all of the Member Accounts Data éxbepcredit
card, checking account, and savings account information. Global Fitness requested this
information be returned at a date closer to the closing date with L.A. Fitnessct@es,
2012, Global Fitness requested that FRA transfer the billing information back td Sloless.
The information was not produced. “Rather, FRA withheld the Member Accounts Data until
Global Fitness satisfied several vague demandsidaificant compensatioh’. “Additionally,
[FRA] refused to transfer funds #ceived in servicing thelember Accounts for the past week
until all matters were resolved

Global Fitness asserted claims against FRA for conversion, tortiougreteré, and
breach of contract. Global Fithess sought injunctive relief, punitive damagestandyafees.

Global Fitness filed an Amended Complaint on March 19, 2014, aé#&gas a
defendant and adding various factual allegations. Relevant here, Global &litegsd that
“Paramount and/or FRSI withheld the Billing Data unless amtil Global Fitness satisfied
several demands for significant compensation above and beyond what were provided in the
Agreement.® |n addition, Global Fitness alleged that “Paramount and/or FRSI retained

possession of Member Accounts Data, including the Billing Data, which was thetprojper

"1d. § 24.
81d. 7 25.
°Id. Ex. G, Y 28.



Global Fitness and was only provided to Paramount pursuant to the terms of the Agté2ment
“Paramount and/or FRSI willfully interfedavith Global Fitness’s property and refused to return
Global Fitness’s property without cause or justificatibh “Paramount and/or FRSI's actions
deprived Global Fitness of the use of its Member Accounts Data and its monies atehttde
its ability tocomply with its obligations under the APA with L.A. Fitnes$.*As a result of the
delay caused by Paramount and FRSI's actions, the purchase price of the ARA&eatkcre
dramatically’*® “Paramount and/or FRSI's actions knowingly harmed Global Fitndghtsr
under the APA with L.A. Fitness thereby causing Global Fitness iabfgaharm and loss:*

Global Fitness brought clainagainst Defendantsr tortious interference, promissory
estoppel, conversion, breach of contract, and breach of the implied covenant of good faith and
fair dealing. Global Fitness sought attorney fees and punitive damages.

Defendants tendered defense of the adbimught by Global Fitness to Travelers. On
May 22, 2013, Defendants providemal written notice of its tender tiie defense to
Travelers. On March 7, 2014, Plaintiffs filed the instant action for declaraioey r

On April 10, 2014, Defendants again tendered defense of the Global Fitness action to
Travelers. On April 23, 2014, Travelers accepted the tendeferisiefrom the date that Global
Fitness filed its Amended Complaint. However, Travelers did so under a full and tample

reservation of rights, including the right to seek a judicial declaration asrights and

191d. 1 30.
11d. 1 33.
121d. 1 34.
131d. 1 36.
1d. 1 37.



obligations under the Policy. On April 25, 2014, Plaintiffs filed their Amended Compitinisi
action
. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to any material fact and the movant is entitled to judgmennaster of law.* In
considering whether a genuine dispute of material fact exists, the Counidetewhether a
reasonable jury could return a verdict for the nonmoving party in the face of all theaevide
presented® The Court is required to constrakk facts and reasonable inferences in the light
most favorable to the nonmoving patfy.

[ll. DISCUSSION

“The duty to defend is broader than the duty to indemnify, but the insurer’s obligation is
not unlimited . . . .*® The Utah Supreme Court has explained that “the duty to defend is
measured by the nature and kinds or risks covered by the policy and arises wttenmaerrer

ascertains facts which give rise to the potential of liability under the pofic§fA] n insurer has

a duty to defendwhen the insurer ascertains facts giving rise to potential liability under the

5 Fed. R. Civ. P. 56(a).

18 See Anderson v. Liberty Lobby, €77 U.S. 242, 249 (1988Jjifton v. Craig 924
F.2d 182, 183 (10th Cir. 1991).

17 See Matsushita Elec. Indus. Co. v. Zenith Radio C4ifs U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).

18 Deseret Fed. Sav. & Loan Ass’n v. U.S. Fid. & Guar, Cb4 P.2d 1143, 1146 (Utah
1986).
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insurance policy.”®® Conversely, when the allegations, if proven, show “there is no potential
liability, there is no duty to defend™ As a general rule, “an insurer’s dutydefend is
determined by comparing the language of the insurance policy with the altsgatibe
complaint.”®? “If the language found withithe collective ‘eight cornersf these documents
clearly and unambiguously indicates that a duty to defend does or does not exisd|\ihie &
complete.®

The issue before the Court is whether the Global Fitness action triggeneders’ duty
to defend under the Technology Errors and Omissions Liability Form. As setljoxtb, a
coverage is provided if &hloss is caused by an “errors and omissions wrongful &gtrors and
omissions wrongful act” is defined as “any error, omission or negligent &velers argues
that it “does not have a duty to defend FRA or FRS against the original or amendedrdsmpla
in theGlobal action because Global does not allege damages from an ‘error, omission or
negligent act* Defendants, on the other hand, argue ‘thiavelers refusal to defend
[Defendants] is based upon its improper inference and assumption about [Defenatzmisti
injure and ignores the potential that [Defendants] may be found liable for an enssioonor

negligent act relating to the holding, transferring or storing of datar’ particular, Defendants

20 Basic Research, LLC v. Admiral Ins. C297 P.3d 578, 580 (Utah 2013) (quoting
Sharon Steel Corp. v. Aetna Cas. & Sur.,081 P.2d 127, 133 (Utah 1997)).

2 Deseret Fed. Sav. & Loan Assfl4 P.2cat 1147.

%2 Fire Ins. Exch. v. Estate of Therkelséi P.3d 555, 560 (Utah 2001) (quotation marks
and citation omitted).

23 Equine Assisted Growth & Learning Ass'n v. Carolina Cas. Ins. Z&6 P.3d 733,
737 (Utah 2011).

24 Docket No. 35, at 24.
25 Docket No. 39, at 3.



argue that “Global’s claims that [Defgants] ‘withheld’ the data is broad enough to encompass
possible error, omission or negligent act by [Defendarifs].”

Defendants’ argument does not withstand scrutiny. As set forth above, the Cdurt mus
compare the policy language to the allegations in Global's Complaint and Amendeth@bm
While the policy covers errors, omissions, and negligent acts, Global’'s claimstaga
Defendants allege falifferent justificatiors for the data to bevithheld Global does not allege
that Defendants withheld the data because of an error, omission, oenegliGlobal alleges
that Defendants knowingly withheld this information and refused to turn it over until Glabal m
certain demands. Defendants allegetitiso despite repeated requests from Global to provide
the data. Instead of alleging errors, omissions, or negligence, Global &theydsdge’’
willfulness?® and malicé®’

Defendants argue that Travelers’ dtdydefendremains until any uncertainty as to
coverage has been resolved. While this is a correct statement, the Global actdespro\such
uncertainty. To trigger Travelers’ duty to defend, there musatlegations in th&lobal action
thatsound in negligence. As discussed above, there are no such allegations. Further, this is not a
situation, like the one found Benjamin v. Amica Mutual Insurance G8which would occur if

Global hadbleaded alternative causes of actisome of which would trigger the duty to

%1d. at 4.

> Docket No. 28 Ex. G 11 37, 44, 56, 59.
28 |d. {111 33, 45, 56, 60.

291d. 1 80.

30140 P.3d 1210 (Utah 20086).



defend®* Rather, none of Globalallegationsnvolve errors, omissions, or negligence.
Therefore, Travelers has no duty to defend.
IV. CONCLUSION
It is therefore
ORDERED thaDefendants’ Motion for Partial Summary Judgment (Docket No. 28) is
DENIED.

DATED this 11h day ofMay, 2015.

BY THE COURT:

fted States District Judge

311d. at 1214-15.



