Gardner et al v. Deseret Mutual Benefit Administrators

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

YOHANA GARDNER, an individual, and

BRYCE GARDNER an individual,

Plaintiffs,
V.

DESERET MUTUAL BENEFIT

ADMINISTRATORS, a Utah noiprofit

corporation,
Defendant.

MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
DENYING IN PART [17] MOTION FOR
PARTIAL SUMMARY JUDGMENT

Case N02:14-CV-00602

District JudgeDavid Nuffer

Defendant Deseret Muial Benefit Administrators Peseret Mutud) filed a motion for

partial summary judgment seeking the dismissal of Plaintiitsana Gardner and Bryce

Gardner’s {the Gardners”) three causes of action relating to Bryce Ga(tMerGardner”Y

FMLA retaliation and Title VII retaliation (Fourth Cause of Action), breach of contragthi{Si

Cause of Action), and breach of covenant of good faith and fair dealing (Seven¢ho€aus

Action)." After review of the pleadings and memoranda submitted by the partiethend

relevant legal authoritie®eseret Mutua motion is granted in part and denied in part.

! SeeAmended Motion and Memorandum in Support of Partial Summary Judgment on Byree€s Claims for
Breach of Contract, Breach of the Covenant of Good Faith and Fair Dealingetaition (“Amended Motion”),

docket no. 1/filed Jan. 28, 2015.
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UNDISPUTED MATERIAL FACTS

The following undisputed materialdis are a reconciliation of the statement of material
facts within Deseret Mutual's Amended Motjdthe Gardners’ responses atdtement of
additionalmaterial facts within thei®pposition Memorandurhand Deseret Mutual’s reply to
the Gardners’ responses and statement of additional materisttactsed tats Reply
Memorandunt The headings in this statement of undisputed material facts are descriptive, not

declaratory or substantive.

2Qeed. at 615, 1 152.

% SeeMemorandum in Opposition to Defendant’'s Amended Motion and Memorand8aport of Partial
Summary Judgment on Bryce Gardner’s Claims for Breach of ContraeictBotthe Covenant of Good Faith and
Fair Dealing, and Retaliation (“Opposition Memorandum”)-807 1 53202,docket no. 20filed Mar. 23, 2015.

* SeeReply Memorandum in Support of Amended Motfon Partial Summary Judgment (“Reply Memorandum®)
at Exhibit A,docket no. 28., filed Apr. 30, 2015.
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A. Background Facts

1. Deseret Mutuais a non-profit corporation employing approximately 400
associates in their Sadlake City office®

2. Deseret Mutuas primary function is to administer a competitive benefits
program for employees of the Church of Jesus Chrisatbérday Saints and its affiliated
organizations.

3. Deseret Mutuas call center associates are divided into specialty teams, such as
customer srvice ancenroliment, and file telephone calls and written requests regarding medical
and dental insurance, life insurance, disability insurance, and retirement plans

4, A friendly work environment is encouraged bgseret Mutual, and associates are
not prohibited from using social media websites for communicating with each othed, duia

of work, including use of the websitevw.facebook.con?

5. Mr. Gardner was hired by Deseret Mutoal February 21, 2008.

6. Mr. Gardner was promoted to manager of the enrolimentetitdment teams in
early 2013"
7. At work, Mr. Gardner discussemvning gunswith associates and agorkers,

including associates he supervised on the enrollmentetinemnent teams*

® SeeAmended Motion at 5, { 1 (citing Associate Handbook § 1, DMBA00@6&et no. 174, filed Jan. 28,
2015).

®Seed. at 5, 1 2 (citing Declaration of Scott E. Eastmond in Support of MotioR&tial Summary Judgment
(“Eastmond Declaration”) § Bocket no. 171, filed Jan. 28, 2015).

"Seed. at 5, 1 3 (citing Eastmond Declaration §Y)6

8Seed. at 6, 1 4 (citing Eastmorideclaration { 8; Deposition Transcript of Bryce Gardner, dated De2012,
(“Bryce Gardner Depo.”), at 171:40972:1,docket no. 241, filed Mar. 23, 2015).

°®Seed. at6, 1 5 (citing Deseret Mutual Benefit Administrators Conditions of EmpémyrBtatement, dated Feb.
21, 2006, DMBA00372 (“Employment Statementipcket no. 17, filed Jan. 28, 2015).

'seed. at 6, T 6 (citing Bryce Gardner Depo. at 131R).
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8. Mr. Gardneregularlycarried a knife to work?

9. At one point, Mr. Gardner coordinated and arranged a concealed weapons permit
class for Deseret Mutuaksociate$®

10.  In April 2013, Mr. Gardner married an associate workindeseret Mutual’s
customer service team, now known as Yohana Gafties. Gardner”)**

B. Facts Relating to Breach of Contract and Breach of Covenant of Good Faith and
Fair Dealing

11.  Aspart of Mr. Gardner’s initial employment paperwork, he read, understood, and
signed a Conditions of Employment Statement on February 21, 2006 (“Employment
Statement”)"®

12. The Employment Statemestiates

| agree and understand that the contents of this handbook and all Deseret Mutual
manuals dealing with employment policies are presented as a matter of
information only and are not to be understood or construed as a promise or
contract between Deseret Mutual and its employees. | understand and agtee th
have received no promise from Deseret Mutual regarding potential length of
employment or promotion of any kind. | further understand that | have the right to
termi?eate my employment at any time and that Deseret Mutual retains a similar
right.

13. Deseret Mutual’s Human Resources PolicynMa (“HR Manual”), which isa
portion of Deseret Mutual'esmployeenandbook, states:

It is the policy of Deseret Mutual that its human resources Policies are todbe use
as an outline of the basic Human Resources practices and procedures for Deseret

" Seed. at 6, 1 7 (citing Bryce Gardner Depo. at 18243; Opposition Memorandum at8] Gardners’ Response
to Statement of Fact 7 (citing Bryce Gardner Depo. at-8019484:524, 186:2122; Declaration of Bryce Gardner
(“Gardner Declaration”) 11-8, docket no. 2€p, filed Mar. 23, 2015).

12 seeAmended Motion at 6, ¥ 8 (citing Bryce Gardner Depo. at 1852825).
Bseed. at 6, 1 9,diting Bryce Gardner Depo. at 184:23; 186:5187:8).

“Seed. at 6, 1 10 (citing Bryce Gardner Depo. at-8;Eastmond Declaration 1 9).
15Seed. at 7, T 11 (citing Employment Statement; Bryce Gardner Depo. 1487246).
% 3seed. at 7, T 12 (citingemployment Statement).
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Mutual. They are not intended to alter the employnaemtH| relationship in any
way. (SeeEmploymentAt-Will, Policy 106)*’

14.  Policy 106 of the HR Manual outlines that:

It is the policy of Deseret Mutual that all associates who do not have a written
employment contract with Deseret Mutual for a specific, fixed term of
employment are employed &etwill of Deseret Mutual for an indefinite peridd.

15. Comment 1 to Policy 106 of the HR Manual states:

Associates who do not have a separate, individual written employment contract
are employed at the will of Deseret Mutual and are subject to terminatoy at
time, for any reason, with or without cause or notice.

16. Comment 2 to Policy 106 of the HR Manual states:

No Deseret Mutual representative is authorized to modify this policy for any
associate or to enter into any agreement, oral or written, that changesvilhe at
relationship?

17. Comment 3 to Policy 106 of the HR Mantatther clarifies that

This policy may not be modified by any statements contained elsewhere in
Deseret Mutual Human Resources policies, or any other associate handbooks,
employment applications, Deseret Mutual recruiting materials, Deseret Mutual
memoranda, or other material®pided to applicants and associates in

connection with their employment. None of these documents, whether singly or
combined, create an express or implied contract of employment for a definite
period, ... or an express or implied contract concerning any terms or conditions of
employment. Similarly, Deseret Mutual policies and practices with respect to any
matter are not to be considered as creating any contractual obligation oetDeser
Mutual’s part or as stating in any way that termination will occur only for “just
cause.” Statements of specific grounds for termination set forth in Human
Resources policies or in any other Deseret Mutual documents are examples only,

seed. at 7, 1 13 (citing HR Manual 402— Functionsof Human Resources Policie94/06, GNR00188docket
no. 177, filed Jan. 28, 2015 (emphasis in original)).

BSeed. at 78, 1 14 (citing HR Manual at 106EmploymentAt-Will —04/06, GNR00193jocket no. 177, filed
Jan. 28, 2015).

Y seed. at 8, 1 15 (citing HR Manual at 16&EmploymentAt-Will — 04/06, GNR0O0193Jocket no. 177, filed
Jan. 28, 2015).

P Seed. at 8, T 16 (citing HR Manual at 16&mploymentAt-Will —04/06, GNR00194docket no. 177, filed
Jan. 28, 2015).
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not all-inclusive lists, and are not intended to restrict Deseret Mutual's oight t
terminateat-will. #*

18. Policy 211 of the HR Manual also provides that:

It is the policy of Deseret Mutual to terminate employment because of an
associate’s resignation, discharge, retirement, expiration of an employment
contract, or permanent reduction in the work éofdischarge can be for any
reason not prohibited by law. In the absence of a specific written agreement,

associates are free to resign at any time and for any reason and Deseret Mutual
reserves the right to terminate employment at any time and for asonféa

19.  During his depositionyir. Gardnettestifiedthat heunderstoodhe termsof
Policy 106

20.  During his deposition, Mr. Gardner testified that he understood his employment
was atwill .**

21. Asa manager and supervisor of employees, Mr. Gardner had hiring and firing
powerand was aware @nd familiar withDeseret Mutual’s employment practices @sdhiring
and discipline practices.

22.  During his deposition, Mr. Gardnagstifiedthat Deseret Mutual always followed
its disciplinary process set out in its @sisite handbook, administrative policies, and HR Manual

by first giving a verbal warning, then a written warning, then discipéind,finally

termination?®

L seed. at 8, 1 17 (citing HR Manual at 16 mploymentAt-Will — 04/06, GNR00194docket no. 177, filed
Jan. 28, 2015).

2 3eed. at 89, 118 (citing HR Manual at 214 Termination of Employment 04/06, GNR00220docket no. 177,
filed Jan. 28, 2015).

B 3eed. at 9, T 19 (citing Bryce Gardner Depo. at 15579; Opposition Memorandum at 11, Gardners’ Response
to Statement of Fact 19 (citing Bryce Gardner Depo. at 1569

% SeeAmended Motion at 9, § 20 (citing Bryce Gardner Depo. at 188:8pposition Memorandum at 11,
Gardners’ Response to Statement of Fact 20 (citing Begrdner Depo. at 13:223, 83:917, 156:125).

% SeeOpposition Memorandum at 42, 1 53 (citing Bryce Gardner Defd.:4613:23, 83:1117, 158:1519), 51, 1
140 (citing Bryce Gardner Depo. at 30:28:3).

% gSeed. at 42, 1 54 (citing Bryce Gardner Dept 83:917), 1 55 (citing Bryce Gardner Depo. at 132%) 83:9
17).
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23. Deseret Mutual's HRManual provides that:
It is the policy of Deseret Mutual that associates shbale an opportunity to
present their workelated complaints and to appeal management decisions

through a dispute resolution procedure. Deseret Mutual will attempt to resolve
promptly all disputes that are appropriate or handling under this gdlicy.

24. Deseet Mutual deems “a belief that Deseret Mutual policies, practices, rules,
regulations, or procedures have been applied inconsistently to an associate” todss a pr
dispute?®®

25.  Deseret Mutual also deems reprisal and harassment and discrimination to be
proper dispute$’

26. The HR Policy Manual further provides that “[a]ssociates are not to be pazhaliz
for proper use of the dispute resolution procedure... associates and managers aredhahbit
retaliating against an associate who properly used the dispaheti@s procedure >

C. Fact Relating toFMLA Retaliation and Title VII Retaliation

27.  After being hired and as soon as her training was complete, Mrs. Gardner, a
native Spanish speakeskedf she could take Spanish caffs.

28. Deseret Mutual refused to allowrM Gardner to taking Spanish telephone lls.

?"Seedl. at 42, 1 56 (citing HR Manual at 96Dispute Resolution Proceduxd9/06, DMBA00730,docket no.
20-14, filed Mar. 23, 2015).

B Seed. at 42, 57 (citing HR Manual at 98 Dispute Resolution Procedur€)9/06, Comment 1.a,
DMBAO00730,docket no. 2a14, filed Mar. 23, 2015).

Y seed. at 42, 1 58 (citig HR Manual at 904 Dispute Resolution Proceduréd9/06, Comment 1.b, 1.c,
DMBAO00730,docket no. 2a14, filed Mar. 23, 2015).

0'seed. at 4243, 1 59 (citing HR Manual at 984Dispute Resaltion Procedure- 09/06, Comment 10,
DMBAO00732,docket no. 2a14, filed Mar. 23, 2015).

3 Seed. at 44, 1 67 (citing Deposition Transcript of Yohana Gardner, date®,J2015 (“Yohana Gardner
Depo.”), at 64:67, docket no. 268, filed Mar. 23, 2015).

%2 3eedl. at 44, 1 68 (citing Yohana Gardner Depo. at @26Bryce Gardner Depo. at 80:26-81:11).
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29. At the same time, Deseret Mutual permitted-native speakers who were hired
at the same time asrs! Gardner, namely Chad Loveland and Cameron Solt, to take Spanish
calls*®

30. Deseret Mutualmployees who takBpanish calls receive a salary increfise.

31. Mr. Gardner was aware thatrs! Gardner was on a committee that was referred
to as the “Hispanic committeé™

32.  During her employmenwith Deseret MutualMrs. Gardner attempted to apply
for a promotion that was being offer&.

33.  Allison Bishop, Mrs. Gardner’s supervisor, told her that she could not apply for
the promotion because she had not been employed for more than offe year.

34. However, Chad Loveland, an employee hired the same daysas3sirdner
received the mmotion

35. The Gardners felt that M. Gardner was being discriminated against and was
receiving disparate treatment both because she was a minority and because sbgnaas gond
had applied for accommodationder the Family and Medical Leave Act (“FLMA%

36. Mrs. Gardner became pregnant in approximately May 2013.

37. Immediately after becoming pregnahtrs. Gardner began getting sitk.

3 Seedl. at 4445, 1 69 (citing Yohana Gardner Depo. at 65867; Bryce Gardner Depo. at 80:86:11).
3 Seed. at 45, 1 70 (citing Yohana Gardner Depo. at @3}

¥ Seed. at 45, 1 72 (citing Bryce Gardner Depo. at 28,:@1-25).

% 3Seed. at45, 1 73 (citing Yohana Gardner Depo. at 7633,

3" See d. at 45, | 74 (citing Yohana Gardner Depo. at 7843

¥ 3eed. at 45, 1 75 (citing Yohana Gardner Depo. at 78:8)/

% Seed. at 45, 1 76 (citing Yohana Gardner Depo. at 88:32Bryce Garder Depo. at 25:116, 42:68).
“0Seedl. at 46, { 83 (citing Yohana Gardner Depo. at 11820

“ISeedl. at 46, 1 85 (citing Yohana Gardner Depo. at 11833



38.  Mrs. Gardner would throw up approximately three or four time a day, and it was
necessary for her to spend additional time in the bathféom.

39. Due to her pregnancy, Mrs. Gardner would get sick and needed to use the
bathroom more frequently in order to vorfit.

40. Mrs. Gardner became especially sick in the mornings—+feshfatigue and
irritability. **

41. Due toherpregnancy, Mrs. Gardnevashospitalized and receivdd treatment
therapy in order to restore fluids to her body because sheomsting so frequently*

42.  OnJuly 8, 2013, Mrs. Gardner submitted a Request for Family or Medical Leave
to Deseret Mutual due to her pregnafity.

43.  Mrs. Gardner'fkequesfor Family or Medical Leae was granted on July 12,
2013

44.  ThereafterMrs. Gardner’s supervisors began monitoring her every move and
bathroom break®

45.  Mrs. Gardner’s supervisors began monitoring all the time when she logged in,

went tolunch, took a break, and logged 8ut.

“2Seedl. at 46, 1 86 (citing Yohana Gardner Depo. at 1-8J:1
*3Seedl. at46, { 87 (citing Yohana Gardner Depo. at 17%).3
*Seed. at 46, 1 88 (citing Bryce Gardner Depo. at 342
*5Seed. at 46, 1 89 (citing Yohana Gardner Depo. at 11219

6 Seed. at 46, 1 90 (citing Request for Family or Medical Leave, datgd8)@013, DMBA007386, docket no.
20-5, Mar. 23, 2015).

“"See d. at 46, 1 91 (citing Employer Response to Employee Request for FamilydicaViLeave, dated July 12,
2013,DMBA0015758,docket no. 26, filed Mar. 23, 2015).

8 Seedl. at 47, 1 98 (citing Yohana Gardner Depo. at 880,787:48; Bryce Gardner Depo. at 51:28).
“9Seed. at 47, 1 99 (citing Yohana Gardner DepB&i6-9).
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46. Mrs. Gardner’s supervisors would comment about the time she spent, to which
she would respond that it was due to her paagyrelated sickness and that she could not help
it.>°

47.  Mrs. Gardner’s supervisors continued to send constant emails demanding updates
as to where she was going, where she was, how long she was gone, and sy gas so
long.>*

48. Mrs. Gardner felt that she was being discriminated against and was receiving
disparate treatment because she was a ryjrand she was pregnatit.

49.  Mrs. Gardner went to speak with the vice president, Jana Sybrowsky, and
informed her of the behavior of her supervistrs.

50. JanaSybrowsky told Mrs. Gardner that she would look into the i8Sue.

51. SubsequentlyJanaSybrowsky met wittMrs. Gardner and indicated that they
were looking into moving her to another team so that she would not have to work under her
current supervisors.

52. However,JanaSybrowsky later informed Mrs. Gardner that she was too valuable
to her team and that they would not be movingfer.

53.  After the meeting witllanaSybrowsky, one of Mrs. Gardner’s supervisors in

particular refused to even looktar.>’

*'Seed. at 47, 1 100 (citing Yohana Gardner Depo. at 1523)1

*lSeedl. at 4748, 1 101 (citing Yohana Gardner Depo. at 8®2%, 153:616, 154:14).

*2Seedl. at 48, 103 (citing Yohana Gardner Depo. at 863:2Bryce Gardner Depo. at:23-16, 42:68).
3 Seedl. at 48, 104 (citing Yohana Gardner Depo. at 983:2).

> Seedl. at 48, § 105 (citing Yohana Gardner Depo. at-99:5

*Seedl. at 48, 106 (citing Yohana Gardner Depo. at 96:2)1

*Seedl. at48, { 107 (citing Yohana Gardner Depo. at 101:6))

*"See d. at 48, 1 108 (citing Yohana Gardner Depo. at 1:6%:2

10



54.  Mrs. Gardner felt like she was on her supervisor's “target ist.”

55.  Mrs. Gardner felt that her job was on the Ife.

56. On Thursday, August 1, 201F@oximately six weeks after complaining
discrimination and less than a month after applying for FMLA leBesgeret Mutual terminated
Mrs. Gardner'smploymentpurportedly for performance issu®s.

57.  Mr. Gardner was notifiedf Mrs. Gardner’s termination and allowed to escort her
home?!

58. The reason offered for id. Gardner’s termination was that for the period from
May 1, 2013, through July 31, 2013, during her pregnancy and related sicknesSakiiner
had intentionally disonnected 52 calf&.

59. Deseret Mutual did not provide Mrs. Gardner with any documentation to support
the allegation that she had intentionally dropped the &lls.

60.  Prior to her pregnancy, Mrs. Gardner never hung up any®alls.

61. During her pregnancy, Mrs. Gaminmay have disconnected one or two calls
because she had to throw up into her waste basket or run to the bathroose loédeer

pregnancyrelated sicknes¥.

®Seedl. at 48, 1 109 (citing Yohana Gardner Depo. at 1:85211:1117).
¥ Seedl. at 48, 112 (citing Yohana Gardner Depo. at 1:08)9

9 SeeAmended Motion at 10, 21 (citing Disciplinary Termination Statenuzed Aug. 1, 2013, DMBA00001
(“Termination Statement”docket no. 18, filed Jan. 28, 2015); Opposition Memorandum at 49, § 113 (citing
Bryce Gardner Depo. at 10118B; Termination Statement).

®1 SeeAmended Motion at 10, { 22 (citing Bryce Gardner Depo. at 1653)5

%2 SeeOpposition Memorandum at 49, { 114 (citing Bryce Gardner Depo. aB6T&mination Statement).
%3 Seed. at 49, 1 115 (citing Yohana Gardner Depo. at 1888%1).

% Seedl. at 49, 116 (citing Yohana Gardner Depo. at 11382

% Seedl. at 49, 17 (citing Yohana Gardner Depo. at 11425 116:910).

11
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62.  Mrs. Gardner was not informed or warned prior to her termination that there was
an issue with her number of dropped cills.

63. Mrs. Gardner was not given an opportunity or allowed to correct the alleged
problem as Deseret Mutual had allowed her to do in prior instances of perforssres such
as tardies’

64. At her deposition, Mrs. Gardner testified that hadlsen given an opportunity
to correct the issue she would h&¥e.

65.  During this period, Mrs. Gardner was meeting the specified amount oftalls.

66. During the same time period thatd4 Gardner’s allegedly disconnected 52 calls,
a Caucasian, male efogee, Chad Loveland, disconnected 333 telephone Calls.

67. Inasingle day, June 24, 20X3}adLoveland disconnected at least 78 telephone
calls.*

68. ChadLoveland was given an opportunity to correct his isSties.

69.  Despite his numerous dropped callfiadLoveland was promoted, while Mrs.
Gardner was terminatéed.

70.  Mr. Gardnetbelievedthat Deseret Mutual had discriminated againss.NGardner
when it refused to give her the promotion that was giveehdLoveland, and terminated her

instead’*

5 Seed. at 49, 1 118 (citing Bryce Gardner Depo. at 7225

7 Seed. at 49, 1 119 (citing Yohana Gardner Depo. at 1802D03).

8 Seed. at 49, 1 120 (citing Yohana Gardner Depo. at 1802R1).

%9 Seed. at 49, 1 121 (citing Bryce Gardner Depo. at 55:3

'seed. at 4950, { 122 (citing Bryce Gardner Depo. at 6972417, 71:1820).

"' Seed. at 50, 1 123 (citing Bryce Gardner Depo at. 69:224:20125:21; Yohana Gardner Depo. at 1621).
2Seedl. at 50, 124 (citing Bryce Gardner Depo. at 732(B).

3 Seedl. at 50, 126 (citing Bryce Gardner Depo. at 621}

12



71.  Mr. Gardnemwasinformed that Deseret Mutual had an unwritten policy not to hire
pregnant womern>

72.  After being promoted to managéfr. Gardner was specifically told “Do not hire
a pregnant person again” by his direct supervisory, Donna McR&avy.

73.  This occurred after MiGardner and another manager hired a pregnant wéman.

74.  Deseret Mutual terminated this pregnant employee shortly after she wadis hire
and Mr. Gardner was called into meet with Donna McReavy and told not to hire a pregnant
employee agaif®

75. In another instare; a pregnant employee was terminated and then denied FMLA
coverage’’

76.  Mr. Gardner believed that there was an appearance tisaGdrdner was being
expected to be on the phones more than others and was not allowed to take medicallyyneces
breaks®

77. Mr. Gardnemwas awarehat Mrs. Gardner was not given any verbal or written
warnings about dropped calls prior to her termination.

78. On August 1, 2013, Mr. Gardner specifically blocked Dokilc®eavy and

Allison Bishop from hisaccount atvww.facebook.conf?

" Seedl. at 50, 127 (citing Bryce Gardner Depo. at 623p

> Seedl. at50, { 129 (citing Bryce Gardner Depo. at 59203.

®Seed. at 50, 1 130 (citing Bryce Gardner Depo. at 520460:2623).

"Seed. at 50, 1 131 (citing Bryce Gardner Depo. at 520460:1723).

8Seed. at 5051, 1 132 (citing Bryce Gardner Def.59:1420).

Seed. at 51, 1 135 (citing Bryce Gardner Depo. at 62:6266:1118, 109:20110:8).
8seed. at 51, 1 137 (citing Bryce Gardner Depo. at 5824956:1315, 57:317).

8 5eed. at 51, 1 138 (citing Bryce Gardner Depo. at 722080:2-15; Yohana Gardner Depo. at 180-281.:3,
188:15189:1); Reply Memorandum at Exhibit A, 52, Deseret Mutual's ResporStatement of Additional Fact
138 (citing Yohana Gardner Depo. at 473K9).

13
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79.  OnMonday, August 5, 2013, Mr. Gardner returned for his next dayodf at
Deseret Mutuaf®

80.  Mr. Gardner requested a meeting with Deseret Mutual's General CoBoisit!,
Eastmond, to express his cenes that Ms. Gardner was being treated differently from other
associate§’

81. Mr. Gardner presented a thrpage written document addressing his concerns to
ScottEastmond at their meetir{tjiTermination Concerns Document¥.

82. The Termination Concerns Document included a conclusion that Mrs. Gardner’'s
termination “represents a targeted, personal, discriminative, retaliatenygful termination of
a pregnant minority who voiced her concern regarding inconsisterati#sdn how she, as a
minority],] was beingreated compared to those who @aucasiari *°

83.  During his deposition, Mr. Gardnagstified as to his belighat Mrs. Gardner’s
managers and the Vice President of Operations “had it ouliefdrecause she “is extremely
personable, she’s friendly, she’s happy and everyone loved her. She does an ecloelbpty
an excellent worker and both in my opinion DarfjMcReavy] and Allison [Bishop] were
envious and jealous of the attent{dfrs. Gardcher] always received®

84.  Shortly aftethemeeting withScottEastmondended Mr. Gardner posted the

following message owww.facebook.conf“Facebook Post”):

8 SeeOpposition Memorandum at 58, 1 191 (citing Bryce Gardner Depo. at-23):3

8 SeeAmended Motion at 10, 23 (citing Bryce Gardner Depo. at 1000258).

8 Seed. at 10, 1 24 (citing Bryce Gardner Depo. at 86t53%

8 Seed. at 10, 1 25 (citing Termination Concerns Documeatket no. 19, filed Jan. 28, 2015).

8 Seed. at 10, 1 26 (citing Termination Concerns Documeatket no. 19, filed Jan. 28, 2015; Bryce Gardner
Depo. 31:34).

8 Seedl. at 11, § 27 (citing Bryce Gardner Depo. 45203.
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You rue the day you mess with my family. | hear my wiféeigrs because of the
injustice brought upon her. Believe me, justice will be served. | won't sit by idly
and watch the one | love treated like garbaghana, | love you. You are my
rock, my everything. It's time to bring the raff\!

85.  Mr. Gardner’s Facebook Post was not made until the afternoon of August 5, 2013,
after Mrs. Gardner calletim in tears regarding visit from aheaing andcoolingrepairmar®

86.  Atlunch on August 5, 2013, #d Gardnercalled Mr. Gardnein tears®®

87.  Mrs. Gardner explained that her father had contacted a heating and cooling
company to repair their air conditioning unit that had malfunctidhed.

88.  Before the repairman was scheduled to inspect the air conditioning unit, Mrs.
Gardner's friend repaired the urft.

89. Mrs. Gardner’s fathezontacted the repairman and informed him that the unit had
been repaired®

90. Nonetheless, the repairman showed up and Mrs. Gardner informed him that the
matter had been resolvéd.

91. The repairman then made derogatory, racist, sexist, and offensive conunents t
Mrs. Gardner and her parefifs.

92. TheFacebook Post was seen by a numbeasssbciates and agorkers of Mr.

Gardner, and was forwarded to Deseret Mutual’s managethent.

8 Seed. at 11, 1 28 (citing Facebook Padbcket no. 1710, filed Jan. 28, 2015 (emphasis in original)).

89 SeeOpposition Memorandum at 57, § 177 (citing Bryce Gardner Depo. at 1Z8;281:1516; Facebook Post,
docket no. 1710, filed Jan. 28, 2015).

P seed. at 57, 1 179 (citing Bryce Gardner Depb173:2021, 181:1516).
L Seed. at 57, 1 180 (citing Bryce Gardner Depo. at 17230

%2 Seed. at 5758, 1 181 (citing Bryce Gardner Depo. at 172178:6).

% Seed. at 58, 1 182 (citing Bryce Gardner Depo. at 17125

% Seedl. at 58, { 183 (citing Bryce Gardner Depo. at 173:9p

% Seedl. at 58, { 184 (citing Bryce Gardner Depo. at 173:98
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93.  Associates expressed their fears to Deseret Mutual managers that Mr. Gardner
would seek violent retribution for the termination\dfs. Gardner”

94.  Soon after making the Facebook Post, Mr. Gardner was contacted by Jana
Sybrowsky about the Facebook PEst.

95.  Mr. Gardner immediately removed the Facebook Post from

www.facebook.cont®

96.  After his August 5, 2013 meeting wi8tottEastmond, Mr. Gardner began
feeling hostility from his cavorkers, specifically, Janaybrowsky Allison Bishop, and Donna
McReavy %

97.  The next day, August 6, 2013, Mr. Gardner met WithaSybrowsky***

98. In aletter dated August 6, 2013, Mr. Gardner’s supervisor, Donna McReavy,
stated that Mr. Gardner’s Facebook Post “did not contain an explicit threat; howeler, i
appear to have a Ved threat to people involved witMfs. Gardner'stermination. Due to the
uncertainty and vagueness of the posting, it's difficult to determine his intentlo@posting
could have been done for a range of reasons from venting frustration to wanting to hagats peopl

reputations to the potential for destruction of property or physical h&fm.”

% SeeAmended Motion at 11, { 29 (citing Eastmond Declaration { 10; DeclaratioonoieIMcReavy in Support
of Motion for Partial Summary Judgment (8Reavy Declaration”) 11 114, docket no. 17, filed Jan. 28, 2015;
Declaration of Allison Bishop in Support of Motion for Partial Summary JueddrtiBishop Declaration) § 7,
docket no. 1, filed Jan. 28, 2015).

" Seed. at 1212, 1 30 (citing Eastmond Declaration § 11; McReavy Declaration 418}; Eishop Declaration
11 79).

% SeeOpposition Memorandum at 58, 1 186 (citing & yGardner Depo. at 173:23).
“Seed. at 58. 1 187 (citing Bryce Gardner Depo. at 1723}

10 geed. at 53, 1 150 (citing Bryce Gardner Depo. at 8&2)

1seed. at 58, 1 188 (citing Bryce Gardner Depo. at 174228

1925ee . at 5657, 1 170 (citing Letter from D. McReavy to D. Valdez, dated Aug. 6, 2013, DOMRS9,docket
no. 209, filed Mar. 23, 2015).
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99.  During his deposition, Mr. Gardner testified that it was possitdd-acebook
Post could b@erceivedas threatening to eworkers and associatas Deseret Mutud®®

100. As soon as it became known that Mr. Gardner was opposing his wife’s
termination “he] no longer had communications, [he] felt on an island. Despite multiple projects
[he] was running [he] felt [he] couldn’t even leave [his] office to use the restratimaubeing
questioned why**

101. Allison Bishop refused to look at Mr. Gardner when she spoke to hirdaaral
Sybrowsky no longer spoke cordially to hiff.

102. Donna McReavy, who had previously been very friendly, made a complete
change of attitude toward Mr. Gardré?.

103. Mr. Gardner’s ceworkers began finding ways of circumventing him and
removing him for the pictur&’

104. Mr. Gardner was denied assignments and supervisory roles that had been his in
the past, such as the VSP projtét.

105. Mr. Gardner’s presence becantisrugdive to associates at Deseret Mutwdio
say they feared hirf?

106. Deseret Mutual magement hoped that Mr. Gardner would be able to return to

work as normaf?°

103 seeAmended Motion at 12, 31 (citing Bryce Gardner Depo. at 17841179:812, 180:1224).
194 SeeOpposition Memorandum at 52, § 144 (citing Bryce Gardner Depo. afl8%:8

1% 5eed. at 52, 1 145 (citing Bryce Gardner Depo. at 93:9p

1% seed. at 5253, { 146 (citing Bryce Gardner Depo. at 1623).

17 Seeid. at 53, 1 147 (citing Bryce Gardner Depo. at 992197:2123, 138:16139:4).

1% geed. at 53, 1 148 (citing Bryce Gardner Depo. at 823p

199 seeAmended Motion at 12, § 32 (citing Eastmond Declaration { 12; McReavy Denief§t1619; Bishop
Declaration 1 14.4.
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107. However,at least one dfir. Gardner’s ceworkers Allison Bishop, was terrified
in interactions with him, and other egerkerscontinued to express their fears to Deseret Mutual
management:*

108. On August 23, 2013, the Gardners had a meeting with Scott Eastmond and Bob
Johnson regarding Mr Gardner’sermination**?

109. On August 29, 2013, Mr. Gardner met with Scott Eastmond and Bob JoHfson.

110. During the August Z‘Qmeeting,Mr. Gardneracknowledged that he was having
trouble with his coworkers**

111. During the August 29 meeting ScottEastmond an8ob Johnson stated to Mr.
Gardner that “[ScotEastmond] was going to be meeting with Layne [Sybrowsky], Andy
[Almeida], and Kent [Whiting] about [Mr. Gardner] possibly moving to one of theirsarea
because [Mr. Gardner] had mentioned to them in that meeting thdelidblere was some
hostility towards [him].**

112. ScottEastmond proposed placing Mr. Gardner on paid administrative leave, and
Mr. Gardnerreadily accepted:®

113. Within one month after his August 5, 20df&eting withScottEastmond

opposingMrs. Gardner'sermination, Mr. Gardner was placed on administrative lé5ve.

10gee . at 12, T 33 (citing Eastmond Declaration { 13); Opposition Memorand2if28t Gardners’ Response to
Statement of Fact 33 (citing Bryce Gardner Depo. at 887148, 88:125, 202:21203:10).

11 seeAmended Motion at 123, 134 (citing Eastmond Declaration § 14; Bishop Declaration §15).1
112 5ee0Opposition Memorandum at 53, § 151 (citing Bryce Gardner Depo. at-88:28).

"3geed. at 53, 1 152 (citing Bryce Gardner Depo. at 20@Qy.

114 SeeAmended Motion at 13, 1 35 (citing Eastmond Declaration { 15).

115 SeeOpposition Memorandum at 53, § 153 (citing Bryce Gardner Depo. at 20Q322).

116 SeeAmended Motion at 13, { 36 (citing Eastmond Declaration §§71®ryce Gardner Depo. at 136:28);
Opposition Memorandum at 31, Gardners’ Response to Statement of Fact 3@B(gitiegsardner Depo. at 88:12
25, 202:21203:2; Gardner Declaration { 14; Letter from B. Johnson to T. Olsen, Qate7, 2013, at Hocket no.
17-13, filed Jan. 28, 2015).
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114. Deseret Mutual did not believe it could return Mr. Gardner to workaasager of
enrollment andetirement:*
115. Deseret Mutual did not consider it appropriate for Mr. Gardner to publicly

threaten cavorkers onvww.facebook.cont*®

116. Additionally, Deseret Mutual employees indicated that they had concerns about
working with Mr. Gardner because they feared for their personal safetylaand at homé?°

117. In Deseret Mtual’'s communications with Mr. Gardner, he refused to
acknowledge that his Facebook Post was the sofimanflict with his ceworkers***

118. In September 2013, Deseret Mutual arranged a meeting with the Gardners to
discuss Mr. Gardner’s continued employmeith Deseret Mutuat?

119. On September 5, 2013, Mr. Gardner met with Scott Eastmond who informed him
thatLayneSybrowsky,Andy Almeida, andKent Whiting would all like to have hinwork in

their divisions and asked Mr. Gardner to take some time to think about where he would like to

123

go.
120. The next day, Mr. Gardner emailed Sdesistmond and informed him that he

would like to be transferred to client services (employer relations) withd 8ybrowsky?*

17 5eeOpposition Memorandum at 55, § 161 (citing Bryce Gardner Depo. at-86;188:2225, 91:2192:1,
210:1012).

118 SeeAmended Motion at 13, § 37 (citing Eastmdbelclaration  18); Opposition Memorandum at 32, Gardners’
Response to Statement of Fact 37 (citing Bryce Gardner Depo. atZ8:202:21203:2; Letter from B. Johnson to
T. Olsen, dated Oct. 7, 2013, af ldocket no. 1713, filed Jan. 28, 2015).

119 seeAmended Motion at 13, 38 (citing Eastmond Declaration { 19).
120 geed. at 13, 1 39 (citing Eastmond Declaration { 20; McReavy DeclarationBjst@ip Declaration 11 9, 15).

12Lseed. at 1314, 1 40 (citing Eastmond Declaration  21); Opposition Memorandum3#,33ardners’
Response to Statement of Fact 40 (citing Bryce Gardner Depo. at P53:224:911, 175:1618).

122 seeAmended Motion at 14, 41 (citing Eastmond Declaration { 22).
123 5@ Opposition Memorandum at 884, 155 (citing Bryce Gardner Depo. at 98;209:1216).
124 5ee . at 54, T 156 (citing Bryce Gardner Depo. at 9823, 209:1619).
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121. ScottEastmond responded “Great. I'll go ahead and get with Brad [Volmar] and
Layne [Sybrowsky] and let them know?®

122. Mr. Gardner’s Facebook Posts notraised with him by eithe8cottEastmond
or Bob Johnson in their August 5, 23, 29 and September 5, 2013 metfings.

123. On September 9, 2013, Mr. Gardner s8gdttEastmond a follow up email to
coordinate his transfegcottEastmond responded that “after further consideration this morning
... we want to emphasize a desire to resolve both sides of this equation (i.e., both yaaon situat
and Mrs. Gardner’y at the sane time. ... Bob Johnson] and | believe it is in everyone’s best
interest to achieve resolution of these issues before you réfirn.”

124. Mr. Gardner believed that Deseret Mutual was “angry that [he] pointed out its
inconsistent disciplinary standards and instead of addressing those incokssiplinary
standards it attempted to paint [him] as this person who'’s horrible—to horrigtizghjm], to
assassinate [his] character, if you will, and put smoke and mirrors up to the régsioney]
found [themselves] in this situation, which was the termination of a pregnant mitiéfity.

125. On October, 1, 2013epresented by counsdtet partiesnet and negotiated a
resolution that included transferring Mr. Gardner to another division of the comparg/ éhe
would not directly interact with the associates on the enrollment or custeraesteams?°

126. Deseret Mutual believetthis transfeof Mr. Gardner was necessary.

1% seed. at 54, 1 157 (citing Bryce Gardner Depo. at 91,:209:2324).
16 g5ee . at54, 158 (citing Gardner Declaration J§14D).

1275ee . at 54, T 159 (citing Email from S. Eastmond to B. Gardner, dated S2pi®,GNR0O0174docket no.
20-10, filed Mar. 23, 2015; Bryc&ardner Depo. at 91:292:1, 210:1612).

18 g5ee . at 59, T 194 (citing Bryce Gardner Depo. at 2223

129 seeAmended Motion at 14, § 42 (citing Eastmond Declaration {{ 23, 25); Oppositioarkteum at 59, § 195
(citing Bryce Gardner Depo. at 210:26).

130 seeAmended Motion at 14, § 43 (citing Eastmond Declaration { 24); Opposition Mesoonaat 35, Gardners’
Response to Statement of Fact 43 (citing Bryce Gardner Depo-82:2302:21203:2, 210:912).
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127. A few days laterpn October 3, 2013, th@ardnerscounsel withdrewMr.
Gardner’'sacceptance ahis resolution and indicated that “Mr. Gardner wishe[d] to return to his
same position right away*

128. On October 4, 2013, Deseret Mutual’s counsel responded and informed the
Gardners’ counsel that Mr. Gardner would remain on gdidinistrative leave while it
continued to assess the unigsguegresented by Mr. Gardner's situatitii.

129. On October 7, 2013, Deseret Mutual sent ano#tegrito the Gardners’ counsel,
which highlighted that it had “serious concerns regarding Mr. Gardner’s workplaaeide
following the termination of Mrs. Gardner. It is critical to [Deseret Mutual] that@®&rdner
appreciate that his inappropriate Hamek [P]ost ... [was] not acceptable to [Deseret Mutual]. ...
This concern may be exacerbated as a consequence of the @dterGardnerjmay or may
not take against [Deseret Mutual} ftermination of her employmeit®?

130. Mr. Gardner viewed this statementasadmission that he was being terminated
due to his andirs. Gardner'©pposition to her termination by Deseret Mutt?4l.

131. Deseret Mutual emphasized tHfio be clear, Mr. Gardner’s return to work

cannot unduly disrupt the work environment or other engeey**

131 SeeAmended Motion at 14, | 44 (citing Eméidbm T. Olsen to B. Johnson, dated Oct. 3, 2@b8ket no. 17
11, filed Jan. 28, 2015).

1325ee . at 14, T 45 (citing Letter from B. Johnson to T. Olsen, dated Oct. 4, @0di@&t no. 1712, filed Jan. 28,
2015); Opposition Memorandum at-38, Gardners’ Response to Statement of Fact 45 (citing Letter from B.
Johnson to T. Olsen, dated Oct. 4, 2@&:ket no. 1712, filed Jan. 28, 2015).

133 SeeAmended Motion at 14, Y 46 (citing Letter from B. Johnson to T. Olsen, dated, @613, at idocketno.
17-13, filed Jan. 28, 2015); Opposition Memorandum at 55, § 163 (citing Letter froohBsan to T. Olsen, dated
Oct. 7, 2013, at docket no. 1713, filed Jan. 28, 2015).

134 SeeOpposition Memorandum at 59, § 198 (citing Gardner Declaration { 15).

135 SeeAmended Motion at 15, § 47 (citing Letter from B. Johnson to T. Olsen, dated,Q6tL3, at Idocket no.
17-13, filed Jan. 8, 2015).
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132. Deseret Mutual expressed its concern tivat Gardner is unwilling to sign an
acknowledgement and release reflecting his understanding of these i$8ues.”

133. Deseret Mutual indicated that it was going “to consider Mr. Gardner’s codtinue
employment basd on its budgetary needs and its comfort level with Mr. Gardner’s behavior on a
go-forward basis.**’

134. Mr. Gardner viewed these statements as pretext for terminating him for apposin
his wife’s termination->®

135. Deseret Mutuaindicated that itvould like to speak with the Gardner’s counsel
regarding these issues, requested a time for a telephone call, and stated @Gaativer would
remain on paid admistrative leave through Octob213%°

136. Deseret Mutual never received a responstst@ctder 7, 2013etter°

137. Deseret Mutual terminated Mr. Gardner’'s employment at the company on
October 31, 2013, purportedly for the expiratiotisfpaid administrative leave expireathout

further attempt on his part to discuss or reach an acceptable resbtttion.

STANDARD OF REVIEW

Summary judgment is appropriate if “there is no genuine dispute as to anjahiater

and the movant is entitled to judgment as a matter of ¥4 factual dispute is genuine when

136 g5ee . at 15, T 48 (citing Letter from B. Johnson to T. Olsen, dated Oct. 7, &018ocket no. 1713, filed Jan.
28, 2015).

137 SeeOpposition Memorandum at 88, 7 199 (citing Letter from B. Johnson to T. Olsen, dated Oct. 7, 2013,
docket no. 1713, filed Jan. 28, 2015).

138 3eed. at 60, 1 201 (citing Bryce Gardner Depd221:22222:7).

139 SeeAmended Motion at 15, § 49 (citing Letter from B. Johnson to T. Olsen, dated, @613, at 22, docket
no. 1713, filed Jan. 28, 2015).

105eed. at 15, 1 50 (citing &tmond Declaration { 26).

1“1Seed. at 15, 52 (citing Eastmond Declaration § 27); Opposition Memorandd®4at Gardners’ Response to
Statement of Fact 52 (citing Bryce Gardner Depo at-88;85:1223, 86:2087:18, 174:132, 202:21203:2,
210:912).
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“there is sufficient evidence on eaclesiso that a rational trier of fact could resolve the issue
either way.**In determining whether there is a genuine dispute as to material fact, the district
court should “view the factual record and draw all reasonable inferencesdhensrst
favorably to the nonmovant®*

The moving party “bears the initial burden of making a prima facie demonstratio& of
absence of a genuine issue of material fact and entitlement to judgment as afrzatté’d

DISCUSSION

A. No Triable Issueof Fact Exists asto the Gardners' Breach of Contract Claim
and the Claim Fails as a Matter of Law

Deseret Mutual’'s Amended Motion on the Gardners’ breach of contract claith (Si
Cause of Actionflepend®n Mr. Gardner'ssmployment relationshiwith Deseret MutualThe
elementof a prima facie case for breach of contract are (1) a contract, (2) peréarimathe
party seeking recovery, (3) breach of the contract by the other party, and (4eddtfta

Deseret Mutual maintains that Mr. Gardner was anilhemployeewho couldbe
terminated at any time, for any reason, with or without cause or notice. To supposititsn,
Deseret Mutual relies on the express langudglee Employment Statement thdt. Gardner
read and signed when he began working at Deseret Mutual and on its HR NDerseaét
Mutual argues that these documents expressly establish that Mr. Gaanpidyment was at

will and preventanywritten term ororal representation from créag a contraryimplied-in-fact

12Fed. R. Civ. P. 56(a).

143 Adler v. WalMart Stores, Ing.144 F.3d 664, 670 (10th Cir. 1998).
144
Id.

191d. at 67071.
146 Bair v. Axiom Design, L.L.C2001 UT 20, ¥ 1420 P.3d 388.
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contract. Deseret Mutual theref@ebmitsthat itstermination of Mr. Gardner’s employment
cannot constitute a breach of contract as a matter of law.

TheGardnes, on the other hand, contetét the disciplinarypolicies and procedures
contained in Deseret Mutual’'s employee handbestkblish impliedn-fact contractterms
precluding termination abseaprior verbal warning, followed bg written warningand therby
disciplineshort of terminationThe Gardnes useMr. Gardner’'sdeposition testimony that
Deseret Mutual always followed this disciplinary process as suppdhdoposition.

Accordingly, the Gardners argtleat Deseret Mutual breachbtt. Gardner'semployment
contract when it terminated his employment without following its established disciplinary
process.

“An employment relationship for an indefinite term gives rise to a presumption that the
employment relationship is at wilt*’ “Such a relationship allows both the employer and the
employee to terminate the erapiment for any reason and allows the employer to do so without
extending any procedural safeguards to an emplay&eidwever, an employee “may overcome
this presumption by showing that the parties created an implifstt contract, modifying the
employeés atwill status” **°

“The existence of such dimplied-in-fact] agreement is a question of fact which turns on
the objective manifestations of the parties’ intent and is primarily a juryign&$>° However,
thedistrict court “may properly determine tlexistence of an implied contract as a matter of law

if no reasonable jury could find such a contract and if the evidence relied on by tbe parti

147 Tomlinson v. NCR Corp2014 UT 55, { 11, 345 P.3d 523.
1481d. (internal quotations omitted).
1491d. (internal quotations omitted).

1%01d. 9 12 (internal quotations and punctuation omitted).
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presents no triable issues of fatt"Evidence of an implied contact must meet the
requirements for an offarf a unilateral contract'®? “Accordingly, the employer must
communicate a manifestation of intent to the employee that is sufficiently definitestitutena

%34/ T]he manifestation of the employer’s intent must be of such a nature

contract provision.
that the employee can reasonably believe that the employer is making ari effgn@yment
other than employment at wilt™ “Relevant evidence of the parties’ intent may include
announced personnel policies, employment manuals, the course of conduenkibbvearties,
and relevant oral representatiors>”

The Employment Statement thdt. Gardner read and signed when he began working at
Deseret Mutual expressly provides that his employment waglat

| understand and agree that | have received noipeoitom Deseret Mutual

regarding potential length of employment or promotion of any kind, | further

understand that | have the right to terminate my employment at any time and that
Deseret Mutual retains a similar righit.

Deseret Mutual’'s HR Manual alsets forth multipleexpresstatements that Deseret Mutual’s
employees aratwill employeesunlesgshe employee has separate written employment
contact. Specifically, Policy 106, titled “Employmehit-Will,” provides:

It is the policy of Deseret Mutu#hat all associates who do not have a written

employment contract with Deseret Mutual for a specific, fixed term of

employment are employed at the will of Deseret Mutual for an indefinite

period >’

Comment 1 to Policy 106 further clarifies thenali-nature of Deseret Mutual’'s employees:

151 |d
15214, 1 13 (internal quotations omitted)

153 |d

134 3ohnson v. Morton Thiokol, IN@18 P.2d 997, 1002 (Utah 1991).
%5 Tomlinson 2014 UT 55, { 12.

1% See supraUndisputed Material Facts -12.

157 gedd. § 14.
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Associates who do not have a separate, individual written employment contract
are employed at the will of Deseret Mutual and are subject to termination at any
time, for any reason, with or without cause or notre.

Additionally, Policy 211, title “Termination of Employment,” provides:
In the absence of a specific written agreement, associates are free to resign at any

time and for any reason and Deseret Mutual reserves the right to terminate
employment at any time and foryareason->°

It is undisputed that Mr. Gardner, as a manager and supervisor of employeasamas a
of and familiar withDeseret Mutual’'s employment practices asdhiring and discipline
practices:® It is also undisputed that Mr. Gardner understood the terms of Policy 106 and that
his employment was -atill. ‘° The Gardners, nevertheless, arghat Deseret Mutual created an
implied-in-fact modification toMr. Gardner’'satwill employmentstatusby promoting him to
enrollment andetirement manager afy requiring its managerso alwaysfollow a disciplinary
procesgrior to termination that includeal verbal warning, then a written warniagd
disapline.

There is nalirectevidenceo support the Gardners’ argument that Mr. Gardner’s
promotion somehow altered hiswiH employmentstatus Nor do the undisputed material facts
and competent evidence presented support a reasonable inference that Mr’s3amametion
altered his awill employment statusRather, thelear andplain languageof Mr. Gardner’s
Employment Statement and Policies 106 anddIDeseret Mutual’s HR Manual demonstrate
that in the absence of an separatitten employment contact, Mr. Gardner’'s employment with

Deseret Mutual waat-will at the time of his hirig andremained atvill following his

18 g5eed. T 15.
193eed. 1 18.
105eed § 21.
1see d. 11 1920.
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promotion®? The Gardners haviailed to presensufficientcompetent evidence of any express
or implied statement within Deseret Mutual’'s employee handbook materialsy oral

statement of policysuggesting that a modification bfr. Gardner’satwill employment status
occurred Mr. Gardner’s deposition testimony théseret Mutual always followed a certain
disciplinaryprocesss selfserving andnsufficient toimplicate a communicated manifestation of
intent on the part of Deseret Mutual, such at Gardnercould reasonably believe that Deseret
Mutual was making an offer of engyiment other than employmentill .*%* This is

particularly truen light of the clear and conspicuous disclaimer of contract liability within Mr.
Gardner’'s Employment Statement and Deseret Mutual’s HR Manual.

“An implied-in-fact promise cannot, of course, contradict a written contract t&fm.”
Additionally, “Utah law allowsemployers to disclaim any contractual relationship that might
otherwise arise from employee manudf®.*When an employee handbook contains a clear and
conspicuous disclaimer of contractual liability, any other agreemens t@ust be construed in
the lightof the disclaimer.**® Therefore, “a clear and conspicuous disclaimer, as a matter of law,
prevents employee manuals or other like material from being considered as-imyiéiet!
contract terms*’“The prominence of the text, the placement of the dis&giand the
language of the disclaimer are all relevant factors in determining whetisalairder is clear

and conspicuous-®®

125ee id 1 12, 14, 15, 18.

1B 5eed. 1 22.

184 Berube v. Fashion Ctr., Ltd771 P.2d 1033,044 (Utah 1989)
%5 Tomlinson 2014 UT 55, { 25

18614, (internal quotations omitted).

167

Id. (internal quotations omitted).
1%81d. 1 26.
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Mr. Gardner’'s Employment Statemesigned February 21, 2006, as he started work at
Deseret Mutualis a one-page document consisting of eight bulleted paragt&pftse third
bulleted paragrapbontains a disclaimer of contract liability

| agree and understand that the contents of this handbook and all Deseret Mutual

manuals dealing with employment policies are presented ager wiat

information only and are not to be understood or construed as a promise or

contract between Deseret Mutual and its employ&es.

It is undisputed that Mr. Gardner readdunderstood the documelt.

The disclaimer of contract liability is also resthte Policy 102 oDeseret Mutual’'s HR
Manual titled “Functions of Human Resources Policies,” which provides:

It is the policy of Deseret Mutual that its human resources Policies are todbe use

as an outline of the basic Human Resources practices aretipres for Deseret

Mutual. They are not intended to alter the employnaemtH| relationship in any
way. (SeeEmploymentAt-Will, Policy 106)*"2

Comment 2 of Policy 106 themarifies thathedisclaimer of contract liabilitgannot be
modified orally or n writing by a Deseret Mutual representative

No Deseret Mutual representative is authorized to modify this policy for any
associate or to enter into any agreement, oral or written, that changesvilhe at

relationship*”®

Comments 3 of Policy 106 further clarifies that Deseret Mutual’s policies otagailectively
or individually, be construed @&seating arexpress or implied contract thabdifies the atwill
employment status of its employees
This policy may not be naiified by any statements contained elsewhere in
Deseret Mutual Human Resources policies, or any other associate handbooks,

employment applications, Deseret Mutual recruiting materials, Deseret Mutual
memoranda, or other materials provided to applicant@ssaciates in

189 SeeEmployment Statement.

10 see supraUndisputed Material Facts 1 12.
"1 Seesupra Undisputed Material Facts 1 11.
"2 35ee id 1 13 (emphasis in original).

1 See id 1 15.
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connection with their employment. None of these documents, whether singly or

combined, create an express or implied contract of employment for a definite

period, ... or an express or implied contract concerning any terms or conditions of

employment. Similarly, Deseret Mutual policies and prastiwith respect to any

matter @& not to be considered as creating any contrachigjation on Deseret

Mutual’s part or as stating in any way that termination will occur only for “just

cause.” Statemes of specific grounds for termination set forth in Human

Resources policies or in any other Deseret Mutual documents are examples only,

not all-inclusive lists, and are not intended to restrict Deseret Mutual’s oight t

terminate at will"*

It is undisputd that Mr. Gardner was aware of and familiar with these policies, and that he
understood these policié$’

The actual text of Deseret Mutual’s disclaimer of contract liabititylr. Gardner’s
Employment Statement wa® more or less prominent then the text of other provisions in the
Employment Statemenf® Similarly, the actual text of disclaimer of contract liability in Deseret
Mutual’s HR Manual was no more or less prominent then the text of other policies and
comments withitheHR Manual'’” However, the headings of Policy 102, “Functions of Human
Resources Policies,” and Policy 10&niploymentAt-Will,” where the restatement of the
disclaimer of contract liability ifound and discussed in the HR Policy Manual, are prominently
displayed in bolded, large size fdri. The reference to the heading of Policy 106 within the text
of Policy 102 is also prominently displayedth underlining'’®

The multiple placements @feseret Mutual’slisclaimer of contract liability in Mr.
Gardner’'s Employment Statement and HHR Manual further add to the disclaimer’s

conspicuous nature. Moreover, the plain language of the disclaimer of conbiéity limeach

7 See id 1 16.

> Seed 11 19, 21.

176 SeeEmployment Statement.

1" SeeHR Manualdocket no. 177, filed Jan. 28, 2015; HR Manualocket no. 2a14, filed Mar. 23, 2015.
18 SeeHR Manual,docket no. 177, filed Jan. 28, 2015.

®geeid
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placement is clear, consistent, and unambiguous. Accordingly, Deseret Mutsebsnaier of
contract liability, caipled with Mr. Gardner’s undisputed familiarity and understanding of the
documents and policies that contain the disclaimer, pré&esgret Mutual’'s employee
handbookmaterias from creatingimplied-in-fact contract termtghat modified Mr. Gardner’s at-
will employment statuas a matter of law?°
In the absence @nycompetent evidence of an express, written employment contract for

a duration other than an indefinite tebetween Mr. Gardner and Deseret Mutaald in the
absence of sufficient competent evidence suggesting a manifestation of Desaedishhient
to create an implieth-fact contract for a duration other than an indefinite texgarding Mr.
Gardner’s employment, no triable issafdactexistsas to whether Mr. Gardner’'s employment
was anything other than-aiill. Given the undisputed material facts and the competent evidence
presented, mreasonable jury could firthe existence of an impligd-fact contract for a
duration other than an indefte termbetween Mr. Gardner and Deseret Mutied such Mr.
Gardner’'s employment at Deseret Mutual wawiltand Deseret Mutual could terminate his
employment at any timédor any reason, with or without cause or notitelhe Gardners’
breach of contract claim (Sixth Cause of Action) therefore fails as a matter. of law

B. BecausdNo Employment Contract for a Duration Other Than an Indefinite Term

Existed Between Mr. Gardner and Deseret Mutual, the GardnersBreach of
Covenant of Good Faith and Fair Dealing ClainFails as a Matter of Law

Under Utah law, “[a]n implied covenant of good faith and fair dealing inherasemny e
contact.”®“Under the covenant of good faith and fair dealing, both parties to a contract

impliedly promise not to intentionally dangthing to injure the other party’s right to receive the

180 5ee Tomlinsqr2014 UT 55, § 25.
18lgeeid | 11.
182 Eggett v. Wasatch Energy Cor@004 UT 28, 14, 94 P.3d 193.
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benefits of the contact.® “Such a covenant cannot be construed, however, to establish new,
independent rights or duties not agreed upon by the patffed\or can a covenant of good

faith be used to nullify a right granted by a contract to one of the parties gutcera party
vested with a contract right to exercise that right in a manner contrary t@thgas pegitimate
selfinterest.™®

In the employment contract context,

in the absence @xpress terms limiting the right of an employer to discharge for
any or no reason and in the absence of provisions establishing procedures by
which a discharge should be effectuated, it would be inconsistent to hold that an

employer, on the basis of the implied covenant of good faith, is bound to a
substantive limitation on the employer’s right to dischadfge.

In other words, the implied covenant of good faith and fair dealing “cannot be construed t
change an indefiniteerm, atwill employment contract it a contract that requires an employer
to have good cause to justify a dischartg&.”

The undisputed material facts establish, as a matter of law, that no exprepsiedin-
fact employment contract for a duratiother than an indefinite term existed between Mr.
Gardner and Deseret Mutual. Mr. Gardner’'s employment at Deseret Mutualenetertd atwill
and Deseret Mutudlad the right taerminate his employment at any time, for any reason, with
or without cause or notic&® Accordingly, because the implied covenant of good faith and fair

dealing cannot be construed to alter Deseret Mutual’s right to terminat@avtiner atwill, *&°

183 Id

184 Brehany v. Nordstrom, Inc812 P.2d 49, 55 (Utah 1991).
185
Id.

186 Id

187 Id

188 See Tomlinsqr2014 UT 55, § 11.
189 5ee Brehany812 P.2d at 55.
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the Gardners’ breach of covenant of good faith and fair dealing (Seventh Causenf fads
as a matter of law

C. The Existence of Genuine Disputes of Material Fact Preclud&ummary Judgment
on the Gardners’ FMLA Retaliation and Title VIl Retaliation Claim

“Both FMLA retaliation and Title VII [retaliation¢laims are subject to the itoien
shifting analysis set forth iMcDonnell Douglas Corp. v. Gregdll U.S. 792, 802-04, 93 S.Ct.
1817, 36 L.Ed.2d 668 (1973¥* “Under this framework, the plaintiff bears the initial burden of
establishing a prima face casg&*To state a prima fae @se of retaliation, [a plaintiff] must
show that: (1) [he] engaged in a protected activity; (2) [the defendant] took an hatian t
reasonable employee would have found materially adverse; and (3) trstseascausal
connection between the protectetity and the adverse actiori™

First Element. The FMLA prohibits employers from “discharg[ing] or in any other
manner discriminat[ing] against any individual for opposing any practice orddeful by [the
FMLA).” **® Opposing an employer’s practicedicriminating against epioyees having
serious medical conditi@ror retaliating against employees for taking FMLA leave is a protected
activity under the FMLA'®* Similarly, Title VII prohibits employers from discriminating against
an employee “becaugne employeehas opposed any practice made an unlawful employment
practice by [Title VI1.]**°> Opposing an employer’s practice of race or gender discrimination is a

protected activity under Title VA

10\Wright v. City of Topeka&an., 547 Fed.Appx. 861, 863 (10th Cir. 2013).

191 |d

192 Metzler v. Federal Home Loan Bank of Topek®4 F.3d 1164, 1171 (10th Cir. 2006).
19829 U.S.C.A. § 2615(a)(2).

194 SeeTwigg v. Hawker Beechcraft Cori59 F.3d 987, 10067 (10th Cir. 2011).

19942 U.S.C.A. § 20008(a).

1% seeBennett v. Windstream Commc'ns, |r80 F.Supp.3d 1243, 1254 (10th Cir. 2014).
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SecondElement. A materially adverse employment actiorcludes actionthat “well
might have dissuaded a reasonable worker from making or supporting a chargerofrdaion
[or opposing a discriminatory employment practicel. This could include reassignment of job
duties, depending on the circumstancethefparticular case, or termination of employmehit.
A materially adverse employment actidgrowever, does not include “those petty slights of minor
annoyances that often take place at work and that all employees expefiénce.”
Third Element.“For purpose®f establishing a prima facie case of retaliation, a plaintiff
can establish a causal connection by temporal proximity between the protecti¢yl s
adverse action® However, “a plaintiff may rely on temporal proximity alone only if the
termination $ very closelyconnected in time to the protected activit§**The ‘critical inquiry’
at this prima facie state is whether the plaintiff has demonstrated that the em@oters
occurred under circumstances which give rise to an inference of unlawfirnitstion.”%
Burden Shift—Legitimate Reason After the phintiff has established a prima facie case
of retaliation, “[tlhe burden then shifts to the employer to articulate a legitimate,

nondiscriminatory (or non-retaliatory) reason for the employment deci&idtiTh[is] inquiry is

not whether the stated reasovexe fair, wise, or correct, but rather whetfibe employer]

97 Burlington Northern and Santa Fe Ry. Co. v. WH#8 U.S. 53, 68, 126 S.Ct. 2405 (2006) (internal quotations
omitted).

1%81d. at 71.

1991d. at 68

20 Fye v. Oklahoma Corp. Comm'16 F.3d 1217, 1228 (10th Cir. 2008).

201 Metzler 464 F.3d at 1171 (internal quotations omitted, emphasis in original).
2024, (internal quotations omitted).

203\Wright, 547 Fed.Appx. at 863.
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genuinely believed them and took action accordingl{/The district court’s “role is not to
second guess an employer’s business judgnféht.”

Burden Shift—Pretext. “The plaintiff then bears theltimate burden of demonstrating
that the defendant’s proffered reason is pretexttfal‘To show pretext, [a plaintiff] must
produce evidence of such weaknesses, implausibilities, inconsistencies, enctdgeror
contradictions in the employer’s profferéegitimate reasons for its action that a reasonable
factfinder could rationally find them unworthy of credence and hence irdetite employer did
not act for the asserted ndiscriminatory reasons->' “Mere conjecture that the employer’s
explanations a pretext for intentional discrimination is an insufficient basis for denial of
summary judgment®® However, on summary judgmeat‘plaintiff need not prove that
discrimination or retaliation was the [employer’s] actual motivéffoff° “So long as the
plaintiff has presented evidence of pretext (by demonstrating that the defenuaffered non-
discriminatory reason is unworthy of belief) upon which a jury could inferidhgtatory
motive, the case should go to tri&t*“Judgments about intent are bkt for trial and are
within the province of the jury®*!

l. Prima Facie Case Established

Viewing theundisputecevidence and all reasonable inferences in a light most favorable

to the Gardners, genuine disputes of material fact preclude summary judgrttezit FMLA

204 Id

25 Stover v. Martingz382 F.3d 1064, 1076 (10th Cir. 2004).
2% Metzler, 464 F.3d at 1170.

27 Argo v. Blue Cross and Blue Shield of Kansas, W2 F.3d 1193, 1203 (10th Cir. 2006) (internal quotations
omitted).

28 Morgan v. Hilti, Inc, 108 F.3d 1319, 1323 (10th Cir. 1997) (intempabtations omitted).
29\Wright, 547 Fed.Appx. at 863.
Z%Randle v. City of Aurora69 F.3d 441, 453 (10th Cir. 1995).

211 Id
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retaliation and Title VII retaliation claim (Fourth Cause of Actidfgr purposes of summary
judgment, the Gardners haestabliskeda prima facie case of retaliation under the FMdu#d
Title VII regarding Deseret Mutual’'s employment decisions relatiMgrt@ardner Mr.

Gardner perceived and believed that Deseret Mutual implemented practicesmvol
discrimination and retaliation against employees having serious medical canditifam taking
FMLA leave and discrimination based on race and gersjercifically with Ms. Gardnés
treatment and terminatidn® Shortly after Mrs. Gardner's termination, Mr. Gardner voiced his
opposition to these perceived employment practices terBeMutual’s managemefit: Mr.
Gardner’s opposition constitutes protected activity under the FMLA and TitlMplurposes
of summary judgmerft:*

After it became know that Mr. Gardner voiced his opposition t&. ardner’s treatment
and termination to Bseret Mutual’'s managemehgbegan feeling hostility from his emorkers
andwas circumvented on work projects and assignments he previously regeiwithin one
month of voicing his opposition, Deseret Mutual informed Mr. Gardner of its intérarisfer
him to another division and placed him on paid administrative [E&@eseret Mutual then
informed Mr. Gardner that it desired to resolve both his arsed Bardner’s issues at the same
time and before he could return to wétk Two months later, &r Mr. Gardner withdrew his

agreement to a negotiated settlementiadatated his desire to return to his original position,

%2 5ee supraUndisputed Material Facts 11-28, 3, 3335, 39, 4245, 47, 49, 53, 56, 58, 63, 6672, 76.
B geed. 11 8082.

214 seeTwigg 659 F.3d at 10087; Bennett 30 F.Supp.3d at 1254.

25 5ee supraUndisputed Material Facts {1 96, 1004, 110.

°seed. 17111113,

7seed. 7 123.
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Deseret Mutual terminated his employméfitUnder these circumstancasd for purposes of
summary judgmenDeseret Mutual’s proposed reassignment of Mr. Gardner, its placing him on
paid administrative leave, and its termination of his employment constitute matethadhga
employment action$'° Additionally, given the proximity of time between Mr. Gardner’s
opposition and themploymentactions taken by Deseret Mutual, as well as Deseret Mutual’s
indicationthatMr. Gardner could not return to work until both his andMgardner’s issues

were resolved, there exists a causal connection between Mr. Gardner’s praticitychad

Deseret Mutual’®mploymentctions ér purposes of summary judgmént.

Il. Burden Shift—Legitimate Reason

Becauseéhe Gardnes established a prima facie case of FMigialiation and Title VII
retaliation, the burden shifts to Deseret Mutual to “articulate a legitimate, oandisatory (or
non-etaliatory) reason for the employment decisi6ft.Through the undisputed material facts,
Deseret Mutual hagresented evidence suggestihgt the hostility Mr. Gardner felt from €o
workers and its decision tcansfer Mr. Gardner arglace him on administrative leave stemmed
from his Facebook Po$t? It is undisputed that Mr. Gardneris-workers savthe Facebook
Post fearedit was a threat against theand reported their concerns to Deseret Mutual

managemenft™> Soon after Mr. Gardner made the Facebook Post, Deseret Mutual contacted him

#8seed. 11 125, 127128, 137.
219 SeeWhite 548 U.S. at 71.

0 geeMetzler 464 F.3d at 1171
22L\Wright, 547 Fed.Appx. at 863.

#2 gee supraUndisputed Material Facts 1 84,92, 9799, 105, 107, 11012, 114116, 123, 12826, 128129,
131-132, 133, 135.

223g5eed. 1 9293, 96, 98, 105, 107, 14112, 116.
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about it andt wasremoved immediately thereaft&’. Mr. Gardneralsoacknowledged that the
Facebook Post could be perceived as threatening to hism@rs??

Deseret Mutualurther presented evidence through the undisputed material facts that its
decision to terminate Mr. Gardner’'s employmesgulted from the expiration of his paid
administrative leave withoditirther attempt on his part to resolve the situation caused by his
Facebook Post® Deseret Mutual did not consider it appropriate for Mr. Gardner to publicly
threaterhis co-workers and Mr. Gardner refused to acknowledge that the Facebook Post was the
source of higonflict with coworkers??’ Because of Mr. Gardner’s disruptive presence, Deseret
Mutual believed it was necessahat he be transferred to another divisféhHowever, Mr.

Gardner withdrew his acceptance of the negotiated settlement and indicatesirbisod@turn
to his original positiorf?® Mr. Gardner then made no further efforts to communicate with
Deseret Mutual prior to the expiration of his paid administrative leave, desgigedD&utual’s
request fofurther discussion of the issug8 Deseret Mutual ha®n this recordsufficiently
articulated a legitimate, nondiscriminatory and nonretaliatory basis fmpsoyment

actions?®!

1l. Burden Shift—Pretext

Accordingly, to avoid summary judgment threir FMLA retaliation and Title VII

retaliation claim (Fourth Cause of Actiotle Gardnesbearthe burden opresenting evidence

24 gee . 1 9495.

»geed. 199.

% geed. 11105, 111, 11417, 123, 12829, 131133, 135137.
27 segd. 11 115, 117, 129, 132.

8 gedd. 11105, 111, 114, 126

9 gedd. 1 127.

20 sedid. 11 135136.

Blwright, 547 Fed.Appx. at 86%Btover 382 F.3d at 1076.
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that Deseret Mutual’s proffered reasons for its employment actions ae&tpesf>? To
demonstrate pretextie Gardnersgely on the timing of Deseret Mutual’'s employment actions in
relation toMr. Gardneoicing opposition to Mrs. Gardner’s treatment and terminaaodsis
Facebook Post. “[T]emporal proximity is one relevant factor to be considered bguhs in
determining whether the employer’s explanation is a pretext for retaliatfdfiHowever, “even
‘very close’ temporal proximity” alone cannot “operate as a proxy for titeetiary
requirement” sufficient for a plaintiff to demonstrate pref@ktTo raise a fact issue of pretext,
[a plaintiff] must ... present evidence of temporal proxinpitys circumstantial evidence of
retaliatory motive.?*® Thus, the Gardnesiso rey onthe hostilityMr. Gardnerfelt from co
workersonce itwas known he voiced opposition, as welDeseret Mutual’s statemethtat Mr.
Gardner could not return to work until the issues with Mrs. Gardner’s terminatiomnegefeed
asdemonstratindpeseret Mutual’s retaliatory motiv€iewing the undisputed material facts and
all reasonable inferensa@rawn therefrom in a light most favorable to @erdnes, whether
Deseret Mutual’s proffered reasons for its employment actions relatMg Bardner are
pretextualis in genuine dispute and a triable isétfe.

The undisputed material facts demonstrate MraiGardner made the Facebook Post in
theafternoon on August 5, 2013, the same day he voiced his opposition to Ms. Gardner’s
treatment and termination to Deseret Mutual manageffiélir. Gardner maintains that he

directed thé=acebook Post at the actions of a heating and cooling repairman itieak his

22 SeeMetzler, 464 F.3d at 1170.

22d. at 1172.

#41d. (internal quotations omitted).

251d. (emphasis in original).

2% g5eeArgo, 452 F.3cht 1203;Randle 69 F.3d at 453.
#735ee supraUndisputed Material Facts {1-82, 8485.
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home earlier that day, nBeseret Mutual and his emorkers®*® Mr. Gardner immediately
removed the Facebook Post that dégr being contacted by JaBgbrowsky**° After August 5,
2013, Mr. Gardnebegan feeling hostility from his emorkers and was circumvented on work
projects and assignments he previously recef{2a.genuine dispute exists as to whether the
hostility Mr. Gardner felt stemmed froms coworkers’ fearsassociated witthe Facebook Post
or fromtheir knowledge of Mr. Gardnsropposition to Deseret Mutual’'s treatment and
termination of Ms. Gardner.

Additionally, it wasnot until August 29, 201&pproximately three weeks after the
Facebook Post and within one wedtera meeting between the Gardnargl Deseret Mutual
regarding Ms. Gardner’s termination, that Deseret Mutual proposed transferring Miné€do
another division and placed him on paid administrative 168vEhe Facebook Postasnot
discussedn the August 5, 23, 29 and September 5, 2013 meetings between Mr. Gardner and
ScottEastmond and Bob JohnsBAA genuine dispute exists astte underlying reasofor the
employment actions Deseret Mutual took at the August 29, 2013 meeting with Mr. Gardner

The undisputed material facts furtrlEmonstrate that on September 9, 2MSeret
Mutual informed Mr. Gardner that it desired to resolve both his and Mrs. Gardner’sassues
same time and before he could return to wPkn its last written communication with Mr.
Gardner before his mmination,Deseret Mutuahighlighted that its concerns with Mr. Gardner’s

continued employment “may be exacerbated as a consequence of the aatsooizgidner] may

28 geeid. 11 8591.

29 geeid. 11 9495.

20 gegid. 11 96, 100104, 110
#1gegid. 11 108113.
*25edd. 1 122.

3 sedd. 1 123.
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or may not take against [Deseret Mutual] for termination of her employfi#m genuine
dispute exists as tine reason foMr. Gardner’s terminatianWasit his continued opposition to
Mrs. Gardner's treatment and terminatiom@s itthe expiration of his paid administrative leave
without further attempbn his parto resolve the situatiocaused by his Facebook Post?

Given these genuine disputafsmaterial fact Deseret Mutual is precluded from
obtaining summary judgment in its favor on the Gardriek8i_A retaliation and Title VII
retaliation claim (Fourth Cause of Action)

ORDER

IT IS HEREBY ORDERED thabeseret Mutual’sAmended MotiofA*®is GRANTED as
to the Gardnerddreach of contraatlaim (Sixth Cause of Actiorgnd breach of covenant of
good faith and fair dealingaim (Seventh Cause of Actiorglating to Mr. Gardner, arid
DENIED as to the Gardng€FMLA retaliation and Title VI retaliatioslaim (Fourth Cause of
Action) relating to Mr. Gardner

Consequentlythe Gardnes’ breach of contract claim (Sixth Cause of Action) and breach
of covenant of good faith and fair degjiclaim (Seventh Cause of Action) are DISMISSED
WITH PREJUDICE

SignedMarch22, 2016.

BY THE COURT
.

David Nuffer
District Court Judge

24 35edid. 1 129.

245 Amended Motion.
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