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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

SUN LIFE ASSURANCE COMPANY OF | MEMORANDUM DECISION AND

CANADA, ORDER GRANTING

[46] MOTION TO DISMISS
Plaintiff,

V.

Case N02:15¢v-00758

WILMINGTON TRUST COMPANY,

District JudgeDavid Nuffer

Defendant.

DefendanWilmington Trust Compangnoves to dismissall claims made iBun Life
Assurance Company’s Second Amended Compfdlitie Complaint seeks declaratory relief
that a life insurance policy is void. Sun Life responds in oppositwilmington replies in
support of its motiori.

Wilmington argues that Sun Life’s claims are barred by an incontestakulitye3 while
Sun Lifeargueghat the insurance contrastvoid ab initio® Because the incontestability statute
bars the claimand the policy is not voidb initio, Wilmington’s motion is GRANTEDSun

Life’s claims areDISMISSED WITH PREJUDICE

! Motion to Dismiss Claim# the Second Amended Complaint Against Defendant Wilmington Tasip@ny,
(Motion), docket no. 46, filed April 29, 2016.

2Second Amended Complaint and Jury Demand, (Complaint), docket noe@3yifirch 24, 2016.

3 Response of Sun Life Assurance Company of Canada to WilmingtonQoogiany’s Motion to Dismiss Claims,
(Opposition), docket no. 49, filed June 17, 2016.

4 Reply Memorandum in Support of Motion to Dismiss Claims Against DigfieinwWilmington Trust Company
docket no. 52, riled July 18, 2016.

5 Motion at 7.

6 Opposition at 4.
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BACKGROUND

On June 4, 2007, an application for a $6 million dollar universal life insurance policy on
Florence Creer was received by Sun LifEhe application listed the 8fearold ForenceCreer
as the insuredhe Florence Creer Irrevocable Trust (“the Trust”) as the owner and beneditiary
the policy, and Joseph E. Creer, Florence’s husbande asiitieé It wasrepresented that
FlorenceCreer hadca net worth of $7,895,000 and annual income of $30C,db@: initial
premiumpayments of $115,335 were paid through Creer Industrial Park in early October 2008,
with the actual monies coming fro8teven Heinz, the broker who facilitated tGeeerpolicy
application® Heinz in turn, was reimbursed for these monies by invest@sn life issued the

policy after the payments were receivéd.

7 Complaint at 2.
81d.

91d. at 4.

101d. at 6-7.
Hid.

121d. at 7.



On November 29, 2007, the Trust was amendeditoethe Daily andKnudson Law
Group, LLC,as thetrustee instead afoseph Creer Robert Creer was named as beneficiary of
the Trust** The remaining balance fdne first year premiums of $346,005 was wired to Sun
Lif e on December 31, 200ffpm anunidentifiedsource!® In July 2008, another $454,222 was
received by Sun Life, again through wire payments from an unidentified s&8ue. Life
assertghat all the monies used to pidae premiums foithe Creer policy were in fact made with
monies from investory’ Sun Life asserts that Privafquity Management Group, IN®EM
Group) was the investor group funding the Creer Policy from the beginning.

In April 2009, an actiomvasbrought by the United States Securities and Exchange
Commission againghe PEM Group and others who weakegedlyengaged in the fraudulent
offer and sale of securities including life insurance policies on the efddarhe ourt
supervising the PEM Group action froze the assets of the PEM Group and appointed a'feceive
The receiver was @ointed to serve as trustee for all the life insurance policies and trusts
associated with the PEM Group action, some 275 polices, which included the Creef%Policy

Eventually, control of these policies wiaansferred bacto the PEM Group where the
investorsstill participating in the Trust chose Wilmington Trust to ach ascurities

intermediary?! In October 2011, Wilmington Trust was designated as both owner and

Bid.

141d. at 8.
5d.

%1d.

7d.

181d. at 9.
191d. at
21d. at 10.
2d.



beneficiary of the Creer Polid7.Wilmington Trust has continued to administiee Creer Policy

since 2011. After the death of Florence Creer on August 31, 2015, Wilmington Trust submitted a
claim for the death benefit on the Creer Pok¢fun Life performed a routine review of the

claim and learned from Floren€eeer’s son Edward that no member of the Creer family

provided any funds for the payment of premiums and that the Creer family could not have
afforded the policy* Sun Life also received a copythe 2007 Creer tax return which showed

total income for thgrear as $73,11& Sun Life asserts that the Creer policy was always

controlled by investors, and created to give the appearance of a legitimeyendwn in reality

it was just a sham policy set up for the benefit of invesftFaese arrangements are often

referred to as Stranger Originated Life Insurance (STOLI) Schemes.

Sun Lifefirst filed a complaint on October 26, 2035Eventually, a second amended
complaint was filed March 24, 201€etting forth three causes of actidA$Sun Life seeks a
declaratory judgment that the policy is voib initio as an illegal wagering contractor in the
alternative a declaratory judgement that the policy is abidhitio for lacking an insurable
interest® or a declaratory judgement ththe policy is voidab initio because th&rust was

invalid and lacked the capacity to contrélctVilmington movesto dismiss this complairtt

221d. at 11.

Z1d. at 12.

241d. at 12-13.

25|d. at 13.

261d. at 13-14.

27 Complaint and Jury Demand, docket no. 3, filed October 26, 2015.
28 Complaint at 1.

2d. at 17.

30|d. at 18.

311d. at 19.

32 Motion to Dismiss at 1.



STANDARD OF REVIEW

Wilmington moves to dismiss Sun Life's action pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure.

Defendants are entitled to dismissal under Rule 12(b)(6) when the complaintagtandi
alone, is legally insufficient to state a claim for which relief may be gradtathen considering
a motion to dismiss for failure to state a claim, the thrust of allpketided facts in the
complaint is presumed, but courts need not consider conclusory alleg4tiorsare the
complaint’s legal conclusions and opinions accepted, whether or not they are couchesfas fac
“In evaluating a Rule 12(b)(6) motion to dismiss, courts may consider not only theagompl
itself, but also attached exhibits, and documents incorporated into the complaintéyoef®

The United States Supreme Court has held that satisfying the basic pleadirgqrenqts
of the federal rules “demands more than an unadorned, the defendant-unlaafoigedme
accusation. A pleading that offers ‘labels and conclusions’ or ‘a formulgtatien of the
elements of a cause of action will not d&’*[T]he tenet that a court muatcept as true all of
the allegations contained in a complaint is inapplicable to legal conclusionadibare recitals

of the elements of a cause of action, supported by mere conclusory statementsyfficetts

33 See Sutton v. Utah State Sch. for the Deaf & BIi@@ F.3d 1226, 1236 (10th Cir. 1999).
34 See Cory v. Allstate In$583 F.3d 1240, 1244 (10th Cir. 2009).

35 See Bell Atlantic Corp. v. TwombB50 U.S. 544, 555 (20073ee also Brown v. Zavara®3 F.3d 967, 972 (10th
Cir. 1995).

36 Smith v. United StateSp1F.3d 1090, 1098 (20th Cir. 2009) (citations omitt&Be also Tellabs, Inc. v. Makor
Issues & Rights, Ltd551 U.S. 308, 322 (2007) (citing 5BRNMGHT & MILLER § 1357 (3d ed. 2004 & Supp.
2007)).

37 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigvambly, 550 U.S. at 555).
381d.



“INJaked assertions devoid of furthfactual enhancement®do not state a claim sufficiently to
survive a motion to dismiss.

“But where the welbleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but it has not ‘showfrtjat-the pleader
is entitled to relief.”*? “[T]he mere metaphysical possibility the@meplaintiff could provesome
set of facts in support of the pleaded claims is insufficient; the complaint mushegigeurt
reason to believe thétis plaintiff has a reasonable likelihood of mustering factual support for
theseclaims.”! That is, “[t]he allegations must be enough that, if assumed to be true, the
plaintiff plausibly (not just speculatively) has a claim for reli&:This requirement of
plausibility serves not only to weed out claims that do not (in the absence of additional
allegations) have a reasonable prospect of success, but also to inform the deferlarststoél
grounds of the claim against thef.”

Measured against this legaastiard Sun Life’sseconcamended complairiails to state

a claim for the reasons stated below.

DISCUSSION

Sun Life’s claims are barred ljtah’s Incontestability Statuté Sun Life’s attempt to
avoid the statute—arguing that for various reasons the life insurance policg &bvaitio—is

meritless.

3d.

40]d.at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

4 The Ridge at Red Hawk, LLC v. Schneid®3 F.3d 1174, 1177 (10th Cir. 2007).
42 Robbins v. Oklahomal9 F.3d 1242, 12448 (10th Cir. 2008).

431d. at 1248.

44Utah CodeAnn. 1953 § 31A22-403(West 2016)



1. The Incontestability Statute Extinguishes the @Gims.

Utah law statethataftera life insurance policy has been in force two years alnost
beyond challengéa life insurance policys incontestable after the policy has been in force for a
period of two years from the policy’s date of isséeThere are limite@xceptions® None
apply.

The policy was issued near the early part of October, 200fe complaint contesting
the validity d the Creer policy was filed October 26, 2015. Because the incontestabilitig sta
cuts off the ability of Sun Life to contest the Creer policy after twosye&aun Life is barred from
seeking to invalidate the policgun Life is six years too late.

SunLife could have investigatemhd contestethe policy within the first two years
Indeed, i may have evehad informatioralerting it to the need to investigate and contest the
validity of the policy?® Yet, for whatever reason, it chose to do nothing other than continue
receiving signifiantpremium payments.

2. The policy is not voidab initio.

Sun Life attempts to avoid the incontestability statute by arguing that the paigcyoid

ab initio.*° I true, Sun Life argueshe incontestabilitgtatute would not apply. It would be as if

the policy never existed

45 Utah Code Ann. 1953 § 3122-403(2)(a)(West 2016)

46 Utah Code Ann. 1953 § 3122-403(3)(a-c) (“A life insurance policy described in Subsection (2) may be
contested for nonpayment of premidmi\ life insurance poliy described in Subsection (2) may be contested as to
. . . provisions relating to accident and health benefits allowed underrS5&tfAe22-609; and . . . additional

benefits in the event of dedbly accident.”;'If a life insurance policy described in Sdztion (2) allows the insured,
after the policy's issuance and for an additional premium, to obtairtralukreefit that is larger than when the policy
was originally issued, the payment of the additional increment of ibenebntestablé).

47 Complairt at 7.
48 Exhibit K to Complaint, docket no. 3Bl, filed March 24, 2016 (SEC complaint against PEM Group, Inc.).
49 Complaint at 1 6%79.



The policy is not voidb initio because the policy was not a wagering contract and
because Sun Life’s challenge of the validity of Tmest has no merit.

A. The policy doesnot violate the Utah Constitutionand is nd invalidated by the
requirement that there be an insurable interesf®

The Utah Constitution states, “The Legislature shall not authorize any garhenuke,
lottery or gift enterprise under any pretense or forurpose.®! In Commercial Traviers’ Ins.
Co. v. Carlsotr? the Utah Supreme Court, interpreting the anti-gambling provision of the Utah
Constitution stated

Thealmost universally accepted rule is that a party insuring a human life must

have an insurable interest therein if the insurance is effected for his owrt,benefi

or the policy will be void; and he must prove such interest in order to recover,

since public policy does not permit one having no insurable interest to procure a

policy of insurance upon the life of a human being, and pay the premiums as a
speculation, or on a chance of collecting the insurance niéney.

In other words, one person cannot make an insurance wager on the life of another unless
that person has “an interest in having the insufegersist,®*i.e. an insurable interest. Without
an insurable interest, it is unconstitutional gambling. As Justice Holmes <aiithsiy v.
RusselP® “A contract of insurance upon a life in which the insured has no interest is a pure

wager that giveshe insured a sinister counter interest in having the life come to art®end.”

50 Sun Life claims the analysis is different for the first and second cafiae8am (respectively, the policy is b
because it is a wagering contract and the policy is void because of a lack atbi@suterest). Opposition at-222.
But the examples it provides of how there could be an insurable interesitlag an unconstitutional wagering
contract are either factually distinct or just another way of saying theeinsurable interest. The two causes of
action will be analyzed together.

51 Utah Code Ann. 1953, Const. Art. 6, § @Vest 2016)

52137 P.2d 656 (Utah 1943).

53|d. at 659.

>4 First PennPac. Liféns. Co. v. Evans313 F. App’x 633, 636 (4th Cir. 2009).
55222 U.S. 149 (1911).

561d. at 154.



Appropriately, Section 21-104 of the Insurance Code states, in part,

2(a) An insurer may not knowingly provide insurance to a person who does not

have or expect to have an insurable interest in the subject of the insurance.

(b) A person may not knowingly procure, directly, by assignment, or otherwise,

an interest in the proceeds of an insurance policy unless that person has or expects

to have an insurable interest in the subject of the insurdnce.

Yet Section 21-104 alsstates,

(6)(a) An insurance policy is natvalid because:

() the insurance policy is issued or procured in violation of Subsection
(2)58

The determinative question, then, is how does (6)(a) square with the Utah Constitution,
Carlson and general common law expresse@iigsby?

Sun Lifeargueghat6(a) hinges on the difference between “knowingly” and
“intentionally.”® The acts prohibited in Subsection @) those taketknowingly”: “knowingly
provide®® and“knowingly procure.®! Sun Life argusthat“[b]y including only knowledge and
omitting any reference to intent in Subsection 2(b) of the Insurable in&iestate, the
Legislature manifested its view that intentional conduct falls outside this subd@¢ayjrand is
treated differently.®? Sun Life continues, “Because the strangers in thisioésationally

originated the Policy withowninsurable interest, the second scenario (set forth at Subsection

2(b)) did not occur®

57 Utah Code Ann. 1953 § 3121-104 (West 2007).

58|d. (emphasis added).

59 Opposition at 1621.

60 Utah Code Ann. 1953 § 3121-104(2)(a) (West 2007).
61 Utah Code Ann. 1953 § 3121-104(2)(b) (West 2007).
62 Opposition at 17.

631d. at 17-18.



Sun Life’s argumenis not persuasive. Firsun Life fails to explain why the legislature
would prohibitknowingconduct in 2(b) and ignoiatentionalconduct. The result of Sun Lige
argument that 2(b) does not apply because the strangersraetgtbnallyin procuring a policy
without an insurable interest also means that the saving provision of 6(a) does nandpply
would allow Sun Life to claim the policy is invalitVhile this explains Sun Life’s argument,
Sun Lifedoes not explain why the legislatwweuld make this distinctiol herefore, Sun Life’s
interpretation of Section 21-104 as excluding knowing conduct is not persuasive.

Secondit is not clear how Sun Life'distinction between “knowingly” and
“intentionally” is consistent with Sun Life’s arguments that the poliaoid ab initio becaise
theowner had n@n insurable interesthe alleged constitutional and commlam+ concernssun
Life raises when a policy is procured without an insurable intaregist assignificantif
someon&nowinglyoriginateda policy without an insurable interest éey would be if someone
intentionallyoriginated the policy without an insurable interest.

Sun Life summarized its argument that this policy is an illegal wagering contract:
“[G]ambling is what a STOLI scheme is all about: investors fund a policy, knowirggftain
that the insured will one day die, and taking the chance that this will happen gq§fdRIyt how
does a dishction between “knowingly” and “intentionallyfit with that policy statemefitEven
thearguably lower scientasf knowledge should—according to the rest of Sun Life’s briefing—
be in direct conflict with the Utah ConstituticBarlson and the common lavun Life’s
distinction, therefore, does not satisfactorily explain how subsection 6(a), prechdes

invalidating a polig because it was “issued or procured in violation of Subsectiona@)grds

64 Opposition at 10.

10



with Sun Lifés arguments thahe Utah ConstitutiorCarlson and the common-law prohibit
gambling on another’s life.

Finally, Sun Life’s distinction between “knowingly” and “intentionally”atsonot
convincing becausiéis hard to imagin@ scenario where omeould procurean interest in the
proceeds of an insurance policy intentionally but not knowingly. According to Sun Life,
someone could validlgrocure the proceeds of an insurance policy negligently, recklessly, or
knowingly, but not intentionallyFor this argumenun Liferelies on diaim in a footnote in
Derbidge v. Mut. Protective Ins. G8Specifically, theDerbidgefootnote statethat ‘in the
Insurance Fraud Act. .the Legislature considefimtent to deceivéand ‘knowledge’ to be
distinct concepts, with the former in no way subsuming the |ditditiis footnotedictum is not
binding. And the footnote does not explain how intentionally buying a policy without an
insurable interest would not also be done knowingly. This argudoast not effectively explain
how subsection 6(a)’s validation provision harmonizes with the Utah ConstitGaoispn and
the common-law prohibition against gambling on another’sltiis.apparent that 6(a) represents
a policy statement of validationeighing against the Utah Constitutj@arlson,and the
common-law prohibition against gambling on another’s life.

The Seventh Circuit offers a convincing explanatiarSun Life Assurance Co. of
Canada v. U.S. Bank National Associatfdnhe courtreconciledthe commoriaw principle that
you cannot “own an insurance policy on the life of a stran®faWjsconsin’s Constitution which

states that “except as provided in this sectibe [Wisconsin] legislature may not authorize

65963 P.2d 788 (Utah Ct. App. 1998).
561d. at 795 n.6.

67839 F.3d 654 (7th Cir. 2016).

68 1d. at 656.

11



gambling in any form™® and a Wisconsin statute, § 631.07(#atstateghat “no insurance
policy is invalid merely because the policyholder lacks insurable intefest.”
The court held that there is nothing inconsistent between the three:
[T]he legislature has not [authorized gambling] in . . . 8 631.07(4), or anywhere
else for that matter. Gambling contracts, including life insurance policies ¢kat la
an insurable interest, are still forbidden. The stath&aged only the remedy for
violation, from invalidation of the policy to requiring the insurer to cough up the
proceedgpolicy face amountitather thar—as Sun Life claims entitlement+te

being allowed to keep all the premiums and pay nothing to the policy holder
becausehte latter had no insurable interest in the poficy.

The Seventh @cuit’s interpretatiorexplainsUtah’s incontestability statute discussed
above. The insurer has two years to investigate. If during those two years tbe dossr little
or nodue diligencethen the legislature, in enacting Section 21-104, has not authorized
gambling; it simplychangedhe remedyor violating the insurable interest requirement.

Finally, Judge Kimball's holding iRPHL Variable Insurance Company v. Sheldon
Hathaway Family Insurance Tru$tdid not address subsection 6 of Section 21-104. Thus, it is
not persuasive.

Therefore, the policy is not vorb initio for failing to have an insurable interedtis not
void ab initio for being a wagering contract.

B. Sun Life cannot have thepolicy declaredvoid ab initio because of invalidity of
the Trust.

Sun Life’s third cause of action seeks a declaratory judgment thatubke which was

the initial owner of the policynever came into existence and thus lacked capacity to apply for

891d. at 657.
1d. at 656.
11d. at 657.
"2No. 2:10cv-67-DAK, 2011 WL 703839 (D. Utah Feb. 20, 2011).

12



or enter into the . . . Policy® Wilmington argues that Sun Life “lacks standing to challenge the
validity of the . . . Trust.*

Neither party provides convincing legal sources to suppeit éingumentswWilmington
refers toa couple of norbinding federal case’S And Sun Life refers to case law that says
nothing about challenging the validity of a trd%wWilmington also refers to several statutory
provisions that seem to suggest that @ditlors, trustees, and certain beneficiaries have
standing to challenge the validity of a trd&6un Life does not address these statutory
provisions’® Instead, Sun Life offerthe followingargument

There is no logical way to . . . conclude that Sufe lacks standing to challenge

the validity and capacity of the party with whom it initially contracted, and t

suggest otherwise is like arguing that someone who contracts withexistent

corporation could only challenge the corporation’s existendecapacity if that
person were also a shareholder, which makes no $&nse.

Logical or not, the law before 2009 seems to have been that someone who contracts with
a non-existent corporation could only challenge the corpotateisence and capacity if that
person were also a shareholder. In 2009, the legislature added a provision to thedrGodanc
thatarguably—it is not certain whethat does—givesnsurersstandingo challenge the validity
of a trust. It states

(c)(i) A trug has an insurable interest in the subject of the insurance to the extent

that all beneficiaries of the trust have an insurable interest.

(i) A trust violates this section if the trust:

(A)is created to give the appearance of an insurable interest, but an insurable
interest does not exist; and

73 Complaint § 79.

4 Motion at 18.

S|d. at 17-18.

6 Opposition at 2425.
" Motion at 18, n.15.
8 Opposition at 2425.
7° Opposition at 2425.

13



(B) is used to initiate a policy for an investor or other person who has no
insurable interest in the insuréd.

The policy in this case originated in 2007 wltlea provision above did not exist.
Without this provisionSun Lifehas no standintp challenge the trusBun Lifemakes the
general assertion that as a party to the palibgs standing to challenge theu3t's capacity to
contract This is not convincingAside from failing tooffer relevant case lawsun Life does not
acknowledge that it is attempting to make a collateral attack on a contract to whashnioina
party. That isSun Life is not just attacking the policy it made with tmast on the grounds that
theTrust did not hae capacity to enter into an agreement, it is necessarily arguing that the
original partiego the Tustdid not have capacity to enter into theigt. The Trust was not the
insured. Sun Life presumably made its actuarial calculations based on theéléarmdured
without considering the nature of the Trust. As the cow¥@st Coast Life Insurance Company
v. Life Brokerage Partners LI%stated: “Entering into a contract with a trust is not enough to
give [the insurer] the ability to challenge the valjdif the trust itself.??

Finally, Sun Life’'s argument that tAeust is void and therefore the policy is void, hinges
on allegations of fraud. But importantly, tiieontestability statuts®: limited exceptions for
contesting a policgfter the tweyear statute of limitationdo not include an exception fivaud
That is, the incontestability statute provides for contesting the policytafteyears for

“nonpayment of premiums* a “reinstated life insurance policy*additional incement[s] of

80 Utah CodeAnn. § 31A-21-104(3)(c) (ki) (West 2016)

81 No. 08cv-80897ZRYSKAMP/VITUNAC, 2010 WL 11426162 (S.D. Fla. May 24, 2010).
821d. at *2.

83 Utah Code Ann. 1953 § 3122-403.

841d.

85d.

14



benefit[s],®® and “additional benefits in the event of death by accid€rLit it says nothing
about contesting a policy because it was fraudulently obtained. By contaastother statutes
within the Insurance Code dpecifically mentionraud® Not including fraud as a basis for
contesting a policwfter two yearsuggests that the legislature is interested in incentivizing
insurance companies to investigate early and ditlgend interested in finality.

3. Barring Sun Life’s Claims is Not an Endorsement of STOLI Schemes

In its Opposition, Sun Lifevarnsthat failureto sustain its claims would be a wholesale
endorsement of STOLI schemf&sThis is not correct.

Claims are routinely dismissed whdar instancethey arenot filed timely Courts in
those instances are renidorsinghe underlying alleged illegality-hey aresimply enforcing
time barsput in placdor important policy considerations.

Appropriateinterestssupported by incontestabilistatuesinclude the ability of insured
parties to rely on policies without constant worry that an insurance companyt argyfature
time contest the policy. The incontestability statute promotes prompt and thoroudlyatices
of policy formationprior to or shortly after policy issuance. To invalidate polices long after the
period of incontestability would giv@ninsurance company@erversancentive to reap
windfalls by not challenging suspect policies up front so that the compangaiest premiums
indefinitely, and onlylater,after risks are fully quantifieallege illegality

And, as stated by the 7th Circuit, there are important considerations for not itiwglada

policy that potentially has no insurable interest. Hggslature is within its right to limihe

861d.

871d.

88 See, e.g.UtahCodeAnn. 1953 § 31A22-609 (West 2016).
89 Opposition at 20.

15



remedy for violating statutory provisions. In this cdbe,legislaturenakesthe insurer
responsible for failreto timely investigate.

ORDER

IT IS HEREBY ORDERED that the Motion to Dismi€$aims in the Second Amended
Complaint Against Defendant Wilmington Trust Comp&rg GRANTED WITH PREJUDICE.

The clerk of the court is directed to CLOSE THIS CASE.

BY THE Cﬁ RT:

David Nuffer \
United States District Judge

DatedMarch 13, 2017.

9 Docket no. 46, filed April 29, 2016.
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