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IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UTAH REPUBLICAN PARTY,
SECOND MEMORANDUM DECISION
Plaintiff, AND ORDER OF CERTIFICATION
UTAH DEMOCRATIC PARTY,
IntervenorPlaintiff, Case No. 2:1&v-00038DN
V. JudgeDavid Nuffer

SPENCER J. COX, in his Official Capacity as
Lieutenant Governor of Utah,

Defendant.

On February 4, 2016, a Memorandum Decision and Order of Certificatiorssuad,
which certified a controlling question of lafAFirst Question”)in this case to the UtaBupreme
Court! At a hearing helearlierthat same dayll parties agreed that tisérst Question should
be certifiedmmediately due tpressing election deadliné§he Memorandum Decision and
Order of Certificatiorcontaining the First Questiomas emered immediatelyo allow the
certification process to move forward as quickly as possible.

At the February dhearing, thaJtah Democratic Party (“UDP”) stated that it believed

there weradditional questionthat needed to be certifiédJDP was grantetkave to file a

1 Memorandum Decision and Order of Certificatidocket no. 22entered Feb. 4, 2016.
2Seeid. at 2.
3 Minute Entry,docket no. 21entered Feb. 4, 2016.
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motion for certification of additional questiohgnd UDP filed that motion the next day, on
February 5 (“UDP Motion”f Pursuant to this courtexpedited briefing scheduta the UDP
Motion,® the Utah Republican Party (“URP”) filed a pemiseon February 9and Lieutenant
Governor Cox filed a response on February UDP filed a reply on Februanl?

After careful review othebriefing, the UDP MotioAis GRANTED.Depending on the
Utah Supreme Court’s answer to the First Question, the addijaeation now being certified
(“Second Question”) malge“a contrdling issue of law irfthis] proceeding’ There appears to
be no controlling Utah law on the Second Questioho avoid a prolonged and inefficient series
of events in which the Second Question is not certified until tab SBupreme Court issues a
decisian on the First Question, this Second Question is being certifiedoawoid possible
delay.

Thepurpose of certification is “to provide meaningful and comprehensive
assistance. ..”? Thus, it “would not . . promofe] efficiency, or otherwise seje] the

objectives of the question certification procgssyeturr] an answer to the federal court which

41d.

5> Utah Democratic Party’s Motion to Certify Question and Memorandum in SupporoTif&s®P Motion”),
docket no. 25filed Feb. 5, 2016.

6 Docket Text Orderlocket no. 27entered Feb. 8, 2016.
7 Oppodgtion to the Utah Democratic Party’s Motion to Certify Questitocket no. 28filed Feb. 9, 2016.

8 Defendant’s Response to the Utah Democratic Party’s Motion to CertifyiQuéasthe Utah Supreme Court,
docket no. 29filed Feb. 10, 2016.

9 Consolidated Reply Memorandum in Support of Utah Democratic Party’s Motiontify Qeiestion,docket no.
31, filed Feb. 11, 2016.

10 utah Democratic Party’s Motion to Certify Question and Memorandum in SupporoTf&y®P Motion”),
docket no. 25filed Feb. 5, 2016.

11 see Utah Rule of Appellate Procedure 41(a)
2 Miller v. United Sates, 2004 UT 96 10, 104 P.3d 1202
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all concerned know has spawned additional state law questions and/ijsbr{it] elect[ed]to
remain silent.®3 Therefore, even though the certification process is not designéadvisory
opinions on general matters of interest to the federal cotfrtisis Second Question certified
at this time to promote efficiencgyoid unnecessary delaand to allow the Utah Supreme
Court toconsider this important issu&s always, the Utah Supreme Court retains complete
authority to accept or reject the ceddtion;® to “reformulate the question if necessary
regardless of whether the federal court has expressly stieéd the certification,* “in order
for [the] answer of the certified question to clarify the disgussue of law and to assist the
federd district court[;]"*” and to answer the question “more expansive[ly] . . . than alliter
reading of the certified question may warratt.”
The Second Question that is ndeingcertifiedto the Utah Supreme Court for resolution
pursuant tdJtah Rule of Appellate Procedure 41is)
If aregistered political partf'RPP”) that has elected to be

designated as a Qualified Political PartQPP) failsto satisfy the

requirements of a QPRust the Lieutenant Governor treat that

political partyas an RPP under Utah law

The statutes thahay beat issue includeUtah Code8§ 20A-8-401(1) 20A-8-401(2);

20A-9-101(12)(d); 20A9-401(2); 20A9-406(1); 20A-9-406(3); 20A9-406(4); 20A9-407;

B1d. 1 8.
¥ Fundamentalist Church of Jesus Christ of Latter-Day Saintsv. Horne, 2012 UT 66, 1 8, 289 P.3d 502

15 Utah Rule of Appellate Procedure 41(gjah Const. Art. VIII, § 3 (“The [Utah] Supreme Court shall have
original jurisdiction . . . to answer questions of state law certified by a colm afrtited States.”).

% 1nreW. SdeProp. Assocs., 2000 UT 85, { 13, 13 P.3d 168
17 Egbert v. Nissan Motor Co., 2010 UT 8, 1 13 n. 2, 228 P.3d 737
8 Miller, 2004 UT 961 10.
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20A-9408; 20A9-409; and 671a2(2)(a). State Constitutional provisions that maybissue
include: Utah Const. art. |, 88 1, 2, 7, and 24
RELEVANT FACTS

The URPfiled this lawsuit on January 15, 2016, alleging that SB54 violates tie3UR
federal constitutional right©n February 3, 2016, the Court granted UDP’s motion to intervene.
UDP filedits complaint on February 4, 2018B54 is a law that was enacted by the Utah State
Legislature in the 2014 General Sesstoodifying the Utah Election Code as it relateghe
nomination of candidates, primary and general elections, aluddlhe sections of the Utah
ElectionCode that are affected by SB54 include: 2DA02, 20A1-501, 20A5-101, 20A6-301
through 305, 20/2-101, 20A9-202, 20A9-403, and 20A9-701.

OnNovember3, 2015 this court enteredn a separatprior lawsuit,a ruling that held
Utah Code § 204-101(12)(a) (Unaffiliated Voter Provision) unconstitutional as applied to
the URP and the Constitution Party of U{ag@PU") because it severely burdehtheir
associational rights without a compelling state intef€she separate lawsuieclaredhat the
URP and th&€€PU,as “Qualified Political Parties” (“QPP”) und8B54,were not required to
permit unaffiliated voters to vote in their primary elections.

On August 17, @15,URP “certifie[d] its intent to nominate candidates in 2016 in

accordance with its internal rules and proceduresddad Code Ann. § 20R-406."2° After the

19 Utah Republican Party v. Herbert et al., Case No. 2:14v-00876DN-DBP, 2015 WL 6695626 (D. Utah, Nov. 3,
2015) UDP did not participate in this prior lawsuit. Therefore, the Unaffiliate@MBtovision still applies to UDP.
20 etter from URP Chairman James Evans to Lt. Gov. SpenGaxJ(August 17, 2015), attached as Exhibit B to
the Defendants’ Motion for Summary Judgment and Memorandum in Support in Case No-@08¥6DN-DBP
(D. Utah)docket no. 162-Ziled Sept. 21, 2015.
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previous lawsuitoncluded, the URP formally declared be t_ieutenant Governor’s Office that
it would restrict its candidateelection procedures to the conventiorthiod, thereby prohibiting
any URP candidate from gathering signati#?e8n November 19, 2015, the Lieutatt
Governor stated that he disagreed that URP amalkk this restrictionasserting that “it is the
individual who has the right to choose their path to the ballot anddhédunal may seek a
nomination by the use of both method$’ater, in aletter to Republican State Senator Todd
Weiler, who wrote a letter to the Lieutenant Governor’s Offisiing about his options for
gathering signatures in light of the URP’s formal declarationl tbetenant Governor’s Office
stated that Sen. Weiler h#itk option to gather signatures and if the URP revoked Sen. Weiler's
party membership for gathering signatures, the URP would no longélygsa QPP under
Utah election lawf3
Subsequently, on January 19, 2016, the Lieutenant Governor’s Office isgo&s and

Candidate Clarification memorandum whictodified the position taken in the letter to Sen.
Weiler.

Question #5: Is it possible that the Republican Party will lose its

Qualified Political Party (QPP) status andttbandidates who

choose only the caucus/convention path will be removed from the

ballot?

No. Because there is nothing in the law that anticipates what

happens if a party fails to follow the requirements of a QPP, and
because there is no provision to subsequently disqualify a party,

2! L etter from URP Chairman James Evans to Lt. Gov. Spencer At@eX(Dec. 3, 201 available at
http://www.scribd.com/doc/292657060/JankesnsLetterto-SpenceiCox-12-3-2015#scrihd

22 L etter from Lt. Gov. Spencer J. Cox to URP Chairman James Bvarfslov. 19, 201} available at
http://elections.utah.gov/Media/Default/2016%20Election/James%20Evansté@orA11.19.2015. pdf

23 Letter from Utah Director of Elections Mark Thomas, Ligstet Governor’s Office, to Utah State Senator Todd
Weiler (Nov. 20, 2015), attached as Exhibit 2 to Complaint in Case Noc20@38DN (D. Utah),docket no. 2
filed Jan. 15, 2016.
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this has been subject to different legal interpretations. On August

17, 2015, the Utah Republican Party certified their designation as a

QPP and specifically stated their intention to follow all of the

statutory QPP provisiorend requirements. As such, my intention

is to rely on this certification, and allow candidates access to the

ballot through the caucus/convention process, unless and until the

party officially revokes that certification. While | rejebiet

possibility ofremoving candidates that rely on the law to get on the

ballot by gathering signatures, | also reject the possibility of

removing candidates that rely on the law to participate in the

caucus/convention systeth.
The Lieutenant Governor’s Office thus taklee position that a political party which has
expressed its intent to restried@ndidateselection procedures to the conventiorthrod will still
remain a QPP, and that the political party’s candidatesusbhdhe convention method will have
access tohe ballot without concern that their party’s QPP status will beked. The Lieutenant
Governor’s Office has also taken the position that signagatieering candidates from that
political party will still have access to the balféfTo date, several URP members have declared
their intention to gather signatures, inchglSen. Weilerand the Lieutenant Governsrunning
mate, Governor Herbet®.

In this lawsuit, a central question is wheth€&@RPmust permit itsnembers to seek its

nomination by‘either” or “both’ of the methods set forth B120A-9-407and§ 20A-9-408and

if so, what the consequences for failing to perfaither” or “bath” routes to the primary ballot

are.Theprevious questiofi'First Question”)certifiedto the Utah Supreme Cowrtidressethe

24 Voter and Candidate Clarification Memorandum (Jan. 19, 2048))able at
http://elections.utah.gov/Media/Default/2016%20Election/SB54%?20Clardit#t? 0Memo.pdf

25 However, it is unclear if the Lieutenant Governor's Office will place sigeayathering candidates from that
political party on the ballats a candidate of the political party they listed on their declaration of candidacyf the
signaturegath&ing candidates will appear on the ballth no party affiliation.

26 Utah Lieutenant Governor's Office, 2016 Candidate Signatures (Feb. 10, 2016, 9:51:21 AM),
http:/Mww. elections.utah.gov/electiemesources/2016andidatesignatures
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meaningof “either or both” in§ 20A-9-101(12)(d)? butdid not addresthe effect of the conflict
between the URP’s August 17, 2015 certificatiombide by all QPP requirememtsdthe
URP’s stated position to prohibit URP candidates from gathering sigsaf he question being
certified now (“Second Questioni§ whether a political partynay maintain its declared QPP
statugand thugprovideits candidatesccess to the ballot through tteucus/convention
proceskif it fails to satisfy the requirements of a QPP.

Title 20A of the Utah Codenay be read to require théesutenant Governao treat an
RPP as a QPP as long aseiteives a certificationfrom the RPP thatt elects to be designated as
a QPP regardless of whether the RPP has followed all QPP providibed. ieutenant Governor
believesthere is no express authority given to the Lieutenant Governor enZ04 to “revoke”
QPP status once a designation has been aadthe other hand, Utah Co8& 20A9-
101(12)(d)and 671a2(2)(a)may be read to require théeutenant Governadio enfoce SB54’s
definition of a QPP byrevoking” self-declaredQPP status of aRPPthat has failed to meet the
requirements of a QP this case, the First Question dealith Utah Code 0A-9-
101(12)(d) That sectiorprovides that:

(12) "Qualified political party" means a registered politicaity that:

(d) permitsa member of the registered political party to seek the
registered political party's nomination for any elective offigghe
member choosintp seek the nomination by either or boftthe
following methods:

27 Memorandum Decision and Order of Certificatidocket no. 22entered Feb. 4, 2016.
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(i) seeking the nomination through the regisd political
party's convention process, in accordance with the
provisions of Section 20R-407; or

(i) seeking the nomination by collecting signatures, in
accordance with the provisions of Section 2B408; . . .

Depending on the answer to the First Questio&,Secon@uestionmaybecomerelevant. The
Second Questiois whethey whena political party provideonly one methodo its candidates-
the“conventionmethod” Utah Code § 20A-407) but not the“ signaturemethod” Utah Code
8 20A-9-408—theLieutenant Governomust deem thatolitical partyanRPP rather than a self
designated QPP.

Thiscourt is unaware of any decision interpreting #pplicable provisions of Utah law,
particularlyUtah Code§ 20A-9-101(12)(d). Therefore, the court enters the following order of

certification:

ORDER
IT ISHEREBY ORDERED that the Joint Motion to Certifyi€stion to the Utah
Supreme Couftis GRANTED. The following question is hereby certified to thelUSupreme
Court for resolution pursuant tdtah Rule of Appellate Procedure 41(a)
If aregistered political partf‘RPP”) that has elected to be
designateds a Qualified Political Party @PP) failsto satisfy the

requirements of a QPRust the Lieutenant Governor treat that
political partyas an RPP under Utah lawv

IT IS FURTHER ORDERED that the Clerk of this Court shall forwartified copy of

this Orderto the Utah Supreme Coytirsuant tdJtah Rule of Appellate Procedure 41(d)

28 Motion to Certify Question to the Utah Supreme Calotket no. 25filed Feb. 5, 2016.
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IT IS FURTHER ORDERED that the Clerk of this Court shall forwartheoUtah
Supreme Court all or any portion of the record in this easkJtah Republican Party v.
Herbert, No. 2:14cv-00876DN-DBP (D. Utah)which may be requested by the Utah Supreme

Court pursuant t&Jtah Rule of Appellate Procedure 41(d)

DatedFebruary 11, 2016

BY THE CO w

David Nuffer N
United States District Judge
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