Garman v. Colby et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

JOHN PAUL GARMAN,

MEMORANDUM DECISION &

Plaintiff, DISMISSAL ORDER
V.
COLBY et al, Case N02:16-CV-99-TS
Defendars. District Judge Ted Stewart
BACKGROUND

* February 23, 2016 Complaint filed, alleging claims against “Salt Lake County Jail Medical

- May 31, 2017

Staff.” (Doc. No. 6.)

Order granting Plaintiff’'s motion to amend, noting “[t]o state a claim, a
complaint must “make clear exacthhois alleged tdhave donavhatto
whom™” (Doc. No. 15, at 2 (quotingtone v. AlbertNo. 08-2222, slip

op. at 4 (10th Cir. July 20, 2009) (unpublish@@mphasis in origina))
(citation omitted).)

» September 25, 2017 Order screening Complaint and requiring amendroer® teficiencies,

noting again, “’[t]o state a claim, a complaint must “make clear exactly
whois alleged to have domvehatto whom™” (Doc. No. 19, at 2 (quoting
Stoneslip op. at 4).)The Court warned, “If Plaintiff fails to timely cure
the . . .deficiencies according to the instructions here this action will be
dismissed without further notice.ld( at 3.)

* November 7, 2017 Amended Complaint filed alleging inadequate maliteatment(Doc.

No. 21.) Based on documents filed, it appearsitheftame for the
medical treatment was 20413l. (Doc. Nos. 6 & 21.) Defendants were
identified as follows:
“Colby ID#/IS# HY4 10-21-13/1/9/2014
Nurse/Doctor ID#/IS# QTZ 10-21-13/10/30/13
Nurse/Doctor ID#/1S GR2 1/22/14
Nurse ID#/I1S# JF3 10/19/13”
(Doc. No. 21.)
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* February 9, 2018 Service of Amended @nplaint ordered on defendants using the above
descripton from Plaintiff. (Doc. No. 22.) Salt Lake Courdyderedto
disclose information to help identify defendants by nafpec. Na 23.)

* March 5 2018 Summonses returned unexecuted, marked “Clerk refused service/cannot
ID employee by ID number[s] listed abovéDoc. Na 25.)

* May 17- Plaintiff submits corrections to defendant descriptions. (Doc. Nos. 28-30.)
November 8, 2018

* December 5, 2018 Service of Amended Complaint ordered on defendants usentgdor
descriptions. (Doc. No. 319alt Lake County ordered to disclose
information to help identify defendants by name. (Doc. No. 32.)

* December 18, 2018 Summonses returned unexecuted, marked “HR Div. refused to accept
service w/o full name of employee][s] + time of employment.” (Doc. No.
34.)

* March 20, 2019 Orderrequiring Salt Lake Coun to “respond with any information in its
possession that would help the Court effect service on these defendants.
The County must search any records that would help it identify these
defendants based on service provided, dates worked and identification
numbers.” (Doc. No. 36.)

The Court has natinceheardfrom Salt Lake County. Plaintiff continues to request
service on defendants based on the limited information he has provided. He-tsisoeot
November 8, 2018providedfurtherinformationto betteridentify the defendantandallow
successfuserviceof process.

ANALYSIS

Federal Rule of Civil Procedure 41(b) allows involuntary dismissal of amnd§ijf the
plaintiff fails to prosecute or to comply with . . . a courtasttiFed. R. Civ. P. 41(b). The Court
may dismiss actionsua spontdor failure to prosecut@®lsen v. Mapes333 F.3d 1199, 1204 n.3
(10th Cir. 2003) (stating, thoudgtule41(b) requires defendant file motion to dismiss, Rule has

long been construed to let coudismiss actionsua spontevhen plaintiff failsto prosecute or



comply with orders)see also Link v. Wabash R.R. C&70 U.S. 626, 630 (stating court has
inherentauthority to clear “calendar[] of cases that have remained dormant because of the
inaction or dilatoriness of the parties seeking relidi)s v. United States857 F.2d 1404, 1405
(10th Cir. 1988) (recognizingsiissal for failue to prosecute as “standard” way to clear
“deadwood from the courts’ calendars” when prolonged and unexcused delay byfplaintif

Generally, “a district court may, without abusing its discretion, [dismissseavithout
prejudice] without attention to any particular procedurBssious v. Two Unknown B.I.C.E.
Agents 492 F.3d 1158, 1162 (10th Cir. 2007). But, a dismissal without prejudice is effectively a
dismissal with prejudice if the statute of limitations has expired on the dismissed claims.
Gocolay v. N.M. Fed. Sav. & Lo&Ass'n 968 F.2d 1017, 1021 (10th Cir. 1992). Thus, the Court
must determine if the statute of limitations has expired on Plaintiff's claims if he wesi#do
them after dismissal.

“Utah’s fouryear residual statute of limitations . governs suits brought under [§8] 1983.”
Fratus v. Deland49 F.3d 673, 675 (10th Cir. 1995). And “[a]ctions under § 1983 normally
accrue on the date of the [alleged] constitutional violatiGafza v. Burnejt672 F.3d 1217,

1219 (10th Cir. 2012ps 81983 claims “accre when the plaintiff knows or has reason to know
of the injury that is the basis of the actioWorkman v. Jordar32 F.3d 475, 482 (10th Cir.
1994). The Court notes that “[a] plaintiff need not know the full extent of his injuries bbéore t
statute ofimitations begins to runfhdustrial Constructors Corp. v. U.S. Bureau of
Reclamation15 F.3d 963, 969 (10th Cir. 1994ge also Romero v. Landd61 F. App’x 661,

669 (2012) (8 1983 casand“it is not necessary that a claimant knailvof the evidence



ultimately relied on for the cause of action to accr@aker v. Bd. oRegents991 F.2d 628, 632
(10th Cir. 1993) (emphasis in original).

Applying the fouryear statut®f limitations herethe Court coneldes that Plaintiff's
claimsprobably would be barred as untimelyefiled after dismissal. Plaintiff's claineppear
to arise from alleged eventgcurring in 2013-14And it is nowMay 2019. Thus, a dismissal
here wouldikely operate as dismissal with prejudice.

Whenthe dismissald effectivelywith prejudice, this Court applies the factors from
Ehrenhaus v. Reynoldd65 F.2d 916 (10th Cir. 1992)amely, “(1) the degree of actual
prejudice to [2fendani’; (2) “the amount ofinterference with the judicial proces¢3) the
litigant’s culpability; (4) whether the court warned the noncomplying litigaattdismissal of
the action was a likely sanction; and (5) “the efficacy of lesser sanctldnat’921 (internal
guotation narks omitted) Dismissal with prejudicesiproper only when these factors outweigh
the judicial system’s strong preference to decide cases on the DeB&deleben v. Quinlan
937 F.2d 502, 504 (10th Cir. 1991 hdEhrenhaudactors are not “a rigid s rather, they
represent criteria for the district court to consider [before] imposingshkairas a sanction.”
Ehrenhaus965 F.2d at 921see also Lee v. Max Int’l, LL&38 F.3d 1318, 1323 (10th Cir.
2011) (“TheEhrenhaudactors are simply a neexdusive list of sometimebkelpful ‘criteria’ or
guide posts the district court may wish to ‘consider’ in the exercise of whsitatways be a
discretionary function); Chavez v. City of Albuquerqué02 F.3d 1039, 1044 (10th Cir. 2005)
(describingehrenhaudactorsas“not exhaustive, nor . . . equiponderan&ychibeque v.
Atchison, Topeka & Santa Fe Ry. C#),F.3d 1172, 1174 (10th Cir. 1995) (“[D]etermining the

correct sanction is a fact specific inquiry that the district court is in the besopas make.”).



The Court nwv considers the factoes follows:

Factor 1: Degreef@ctual prejudice to Defendant. Prejudice may be inferred from delay,

uncertainty, and risingttorney’s feed-aircloth v. HickenlooperNo. 18-1212, 2018 U.S. App.
LEXIS 36450, at *5 (10th Cir. Dec. 26, 2018) (unpublishddjes v. ThompspA96 F.2d 261,
264 (10th Cir. 1993)eealsoAuto-Owners Ins. Co. v. Summit Park Townhome A$86 F.3d
852, 860 (10th Cir. 2018) (concluding substantial prejudice when plaintiff “sparked months of
litigation” and defendants “wastd eight months of litigation”Riviera Drilling & Exploration

Co. v. Gunnison Energy Carptl2 F. App’x 89, 93 (10th Cir. 2011) (unpublished) (approving
district court’s observation thatlelay would ‘prolong for the defendants the substantial

uncertainty faced by all parties pending litigation’) (citation omitted

Reviewing this cae’s docket, the Court recognizbat Plaintiff's neglecto provide
better information to identify defendants and facilitate sevasnotirectly prejudiced
defendants themselvéshoever they may be) in having to file responses. However, the neglect
over several years may prejudice Salt Laker@@p(defendants’ employegs it has had to assess
two sets of summonses so far; and, if defendants could ever be identified, those defendant
would be prejudiced by the aginghs here with fading withess memories and less reliable
evidence as time wears ddee Saucier v. Camp Brighton Prisdio. 13-15077, 2016 U.S. Dist.
LEXIS 77331, at *9 (E.D. Mich. Apr. 26, 2016) (report and recommendatifigven if the
defendants were to be identified as this point, theytaar-lapse of time since the filing of this
matter and an even longer period since the underlying facts at issue aroke/yhadversely

impacted the quality of evidence available to the defeasaadiminished memories and lack

of preservation of evidence potentially necessary for a robust defensekéhi®éd of



compromised evidentiary value increases the risk of prejudice to thie-4tdhamed
defendants.”)adopted by2016 U.S. Dist. LEXIS 76973 (June 14, 2016).
This factor weighs in favor of dismissal.

Factor 2:Amount of interference witfudicial process

In Saucier similar to here, “rather than specifying their identities, plaintiff named the
defendants in her complaint only by institutional categories and generic fideat™2. There,
as here, “[tlhe United States Marshals Service attempted service usimajdtelescriptors, but
the same was returned unexecutéd. Likewise, this Court also gave Plaintiff plenty of thme
over three yeargo find enough information to make service of process possiblat *2-4.
Saucierpointed out that, ultimately, “féiuies with the plaintiff for her failure to identify and
cause proper service on the defendarnds.at *8. Of course, the court there recognized that “it
would be a stretch to suggest that plaintiff’s conduct was calculated tot fjadiaial
proceedngs’™ but still stated that “it is not altogether inaccurate to characterizdifflain
inaction to be in reckless disregard of its effect on these proceedings — includhieasdey
judicial economy.’1d. at *9; see alsoVilleco v. Vail Resorts, Inc707F. App’x 531,533 (LOth
Cir. 2017) ¢(letermining plaintifigreatly interferedwith the judicial process by failing to
provide the court witla current mailing address or an address that he regularly checked; respond
to discovery requests; appeahat deposition; list any fact witnesses or otherwise comply with
the court's Initial Pretrial Order, or respond to the Defendants' Motiorstoi§s”) Taylor v.
Safeway, In¢.116 F. App’x 976, 977 (10th Cir. 2004) (dismissing urtele@renhausvhen
“judicial process essentially ground to a halt when [Plaintiff] refused to respoitldetotiee

defendant[s’ filings] othe district court’s orders”).



Likewisehere,Plaintiff's failureto prosecutehis case-i.e., failureto providedefendant
descriptionghatwould allow successfuserviceof process-necessarilynterfereswith effective
administrationof justice.Theissuehere"is respecfor thejudicial process and thaw."” See
Cosbyv. Meadors 351 F.3d 1324, 1326-27 (10@ir. 2003).Plaintiff’'s neglectto providebetter
descriptiondhascausedhe Couriandstaffto spendunnecessariime andeffort. The Court's
frequentreviewof thedocketandpreparatiorof ordersto movethis casealonghaveincreasd
the workload of the Cougndtaken its attenton awayfrom othermattersin which partieshave
mettheir obligationsand deservegorompt resolution atheirissues: This orderis aperfect
exampledemonstrating the substantiehe andexpenseequiredto perform thdegalresearch,
analysisandwriting to craftthis document.'Lynnv. RobertsNo. 01cv-3422MLB, 2006U.S.
Dist. LEXIS 72562,at*7 (D. Kan.Oct. 4, 2006).This casehas“groundto ahalt” becausef
Plaintiff's neglectto identify defendantén away thatwould makesuccessfuserviceof process
possible SeeTaylor, 116F. App’x at977.

This factor weighs towardismissal.

Factor 3: Litigant’s culpabilityProofof culpability may be drawn from Plaintiff’s failure

to provide better descriptionSee Saucier2016 U.S. Dist. LEXIS 77331, at *8-16alling
plaintiff’ s failure to adequately identify defendantetkless disregard of its effect on these
proceedings); cf. Villecco, 707 F. App’x at 534gtating plaintiffgreaty interferedwith judicial
process by not, among other thinlisting any fact withnessesfraircloth, 2018 U.S. App. 36450,
at *6 (finding culm@bility when plaintiffsdely responsible for not updating address and
respondingo show€ause ordgr Stanko v. Davis335 F. App’x 744, 747 (10th Cir. 2009)

(unpublished) (“For at least seven months, Stanko failed to follow this order. Thet distiric



ordered Stanko to show cause for this failure. Stanko made no effort to explain hes failur
regarding those seven months.”

In the more than three years since the Complaint was filed, Plaintiff has stitbratqa
adequate defendant descriptioBse Bank$s80 F. App’x at 724.

This facta weighs in favor of dismissal.

Factor 4: Whether Court warned noncomphitigant that dismissalvaslikely sanction

In Faircloth, theTenth Circuit affirmed the districtourt in dsmissing with prejudice
after the district couthadtwice warnedlaintiff thatfailure to comply could result idismissal.
Faircloth, 2018 U.S. App. 36450, at *$ee alsd’Neil v. Burton Grp, 559 F. App’x 719, 722
(10th Cir. 2014) (unpublished) (affirmirdismissal withprejudice for failure to appear
especially after party was repeatedly warned of conseqyences

Here, the Court alsset forth the expectation of what is required of a plaintiff's
complaint-i.e., specifyingvhodid whatto whom (Doc Nos. 15 & 19}andwarned of dismissal
if that expectation was not met, (Doc. No. 19, at 2). The Court has shown great patierde t
Plaintiff during more than three years of Plairgiffreckless disregard” of supplying enough
information to allow service of proces®3ee Saucie2016 U.S. Dist. LEXIS 77331, at *Based
on the Court’s guidance and warnings, Plaintiff should have realized that the Qatigixe
would wane eventually.

This factor weighs in favor of dismissal.

Factor 5: Efficacy of lesser sanctions

Also in Saucier dismissal was approved wh&he Court already utilized less drastic

measures in an effort to coax plaintiff into compliance when it issued plaintéktension of



time to identify defendants, and subsequeisdyed two separate Ordersoow cause,” but
still “none of the Coufs efforts [were] availing.ld. at *10.The Tenth Circuit said that “[a]
lesser sanctiofthan dismissaljvould be ineffective becaug®r instance] a stay would not have
a ‘real impact on [Plaintiffln encouraging responsivenés/illecco, 707 F. App’x at 535see
alsoO’Neil v. Burton Grp, 559 F. App’x 719, 722 (10th Cir. 2014) (unpublished) (“[S]imply
because lesser sanctions were available does not mean that the court was obhgalgd to
them.”).
In another case, the Tenth Circuit statieat though “dismissal should be imposed only
after careful exercise of judicial discretion," it
is an appropriate disposition against a party who disregards court
orders and fails to proceed as required by court rule®ismissal
of the[casel]is a strongsanctionto besure,butit is notrifling
matterfor [a party] to abuseour office by disappearingndfailing
to meetourdeadlinesThe federal courts are not a playground for
the petulant or absent-minded; our rules and orders exist, in part, to
ensure that the administration of justice occurs in a manner that
most efficiently utilizes limited judicial resources.

United Statesexrel. Jimenez. HealthNet,Inc., 400 F.3d 853, 855, 856 (10thr. 2005)

It is true that, for gro separty, “the ourt should carefully assess whether it might . . .
impose some sanction other than dismissal, so that the party does not unknowinglyilgige its
of access to the courts because of a technical violatdménhaus965 F.2d at 920 n.3ge also
Callahan v. Commun. Graphics, Iné57 F. App’x 739, 743 (10th Cir. 2016) (unpublished)
(“The Court has been beyond lenient with Plaintiff throughout these proceedingsdoalsis
pro sestatus.™) (citation omitted))Saucier 2016 U.S. Dist. LEXIS 77331, at *10 (*[Djtrict

courts should be especially hesitant to dismiss for procedural deficiencies.whéailure is by

apro selitigant’; still, “ sua spontelismissal may be justified by a plaintiff's ‘apparent



abandonrant of [a] case.”” (citations omitted) (alteration in origina@hn the other hand,
“[m]onetary sanctions are meaningless to a plaintiff who has been allowsateedn forma
pauperis” Smith v. McKunge345 F. App’x 317, 320 (10th Cir. 2009) (unpubésdly cf. Riviera
Drilling & Exploration Co. v. Gunnison Energy Carptl2 F. App’x 89, 93 (10th Cir. 2011)
(unpublished) (“Because Riviera had filed for bankruptcy, a financial sanctisrow of the
guestion.”).

Again, dismissals adrasticsanction, but th&enthCircuit has“repeatedlyupheld
dismissalsn situationswherethepartiesthemselvesieglectedheir casesr refusedo obey
courtorders.”Greenv. Dorrell, 969 F.2d 915, 917 (10thir. 1992).Dismissalis warrantedvhen
thereis a persistenfailure to prosecutéhe complaint.SeeMeadev. Grubbs,841 F.2d 1512,
1518 n.6, 1521-22 (101@ir. 1988).

Applying theseprinciples,the Court conclude$hat no sanctionlessthandismissalwould
work here.First, thoughPlaintiff is pro se heis notexcusedrom neglect.SeeGreen,969 F.2d
at 917 SecondPlaintiff hasneglectedhis casesothoroughlythatthe Court doubtsnonetaryor
evidentiarysanctionsvould beeffective(evenif suchsanctions could beotivatingfor an
indigent,pro seprisoner).Thisis becausdlaintiff stoppedpbackonNovember8, 2018 even
trying to providefurtherinformationto try to betteridentify the defendants. Third, the Couras
givenPlaintiff morethanthreeyearsto dowhatit takesto movethis caseforward-1.e., better
identify defendants. Fourtlo noavail, butin awholehearteaffort to give Plaintiff every

benefitof the doubt, the Couhtasissuedthreeseparat®rdersto SaltLake County using

Plaintiff's informationto try to getservicedone.

10



Dismissalis warrantedn this casein which “[P]laintiff hasapparentlyabandonethis
caseby “repeatedlyfailing to complywith ordersof the Courtandby otherwisefailing to
provide the Counvith thenamesandaddressesf the defendantsSaucier 2016U.S. Dist.
LEXIS 77331,at 10-11;seealsoKalkhorst,2018 U.S. Dist. LEXIS 215598, at *12-131(is
apparent that Plaintiff is no longrdequatelyjnterested in and/or capable of prosecuting his
claims. Under these circumstances, no lessetisarns warranted and dismissal is the
appropriate result)”

CONCLUSION
Havingcomprehensively analyzed tBrenhaudactors against thiemeline and
Plaintiff's lack of responsiveness here, the Court concludes thatstiamsappropriate.
IT IS THEREFORE ORDERED thdlhe complaints DISMISSED with prejudice.This
actionis CLOSED.
DATED this 13th day of May, 2019.

BY THE COURT:

J};E?‘TED STEWART
Uptted States District Court
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