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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

HEALTHBANC INTERNATIONAL, LLC
and BERNARD FELDMAN,
MEMORANDUM DECISION AND ORDER
Plaintiffs and Counterclaim Defendants, GRANTING IN PART AND DENYING IN
PART MOTIONS FOR SUMMARY

V. JUDGMENT AND MOTIONS TO
EXCLUDE EXPERT TESTIMONY
SYNERGY WOR.DWIDE, INC. and
NATURE’'S SUNSHINE PRODUCTS, Case N02:16cv-00135JNPPMW
INCORPORATED
District Judge Jill N. Parrish
Defendants and Counterclaim Plaintiffs

Plaintiff HealthBanc International, LLGuedSynergy Worldwide, Incfor breach of a
royalty agreementBernard Feldman, the sole member of HealthBanc, also sued Nature’s
Sunshine, Inc. and Synergy for breach of a separate confidentiality agtee3yaergy
countersued, alleging that HealthBanc had breacherbyladty agreemenandthat HealthBanc
and Feldmarwereliable for fraudulent inducement. Before the caaramotion for summary
judgment brought bySynergy and Nature’s SunshifPocket 125], motions for summary
judgment brought by HealthBanc and Feldman [Docket 129, 6@ mabns brought by both
sides toexclude expert witness testimony [Docketl, 122].

The court GRANTS IN PART and DENIES IN PART Synergy and Nature’s [Soe's
motion for summary judgment. [DocketS]2The court als6GRANTS IN PART and DENIES IN

PART HealtBanc and Feldman’s motions for summary judgment. [Docket 129, Th8]court
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GRANTS HealthBanc’s motion to exclude expert testimony [Docket 121] andIEEENRS
MOOT Synergy’s motion to exclude expert testimony [Docket 122].
BACKGROUND

HealthBancacreated aecipe for gpowder comprised of various grasses and athaural
ingredientcalledthe GeendgFormula. The Greeng~ormula can beombined with water to create
a nutritional supplement.

The owner of HealthBanc, Feldman, allegbst he entered into aowfidentiality
agreement with Nature’s Sunshine, which also bound its subsidiamyltilevel marketing
company calle®ynergy* The confidentiality agreement required Nature’s Sunshine and Synergy
to maintain the confidentiality of the Greens Formula.

HealthBanc als@ntered into a royaltpgreementvith Synergy Under the terms of the
agreement, HealthBanc assigned to Synergy its “entire rights, titleytanekt in and to the Greens
Formula, including, without limitation, all patent rights and other intellectual propefits of
any kind.” In exchange, Syner@greed to “pay HealthBanc a royalty on net unit sales by Synergy
for Greens Formula equal to One Dollar and Seventy Five Cents ($ki73%p0 gram bottle of
the Greens Formula which is sold by Synergy.”

The recipe for the Greens Formula is describdexhibit A and Exhibit B attached to the
royalty agreement. Exhibit A listhe original formula, while Exhibit B describesa variation of
the Greens Formula that purports to comply with California’s Proposition 65. Thiitzxlaind

Exhibit B versions oftie of Greens Formula have the same 22 ingredients. But in the Exhibit B

1 Rather than submit evidence of this confidentiality agreement, the partied vglon the
allegations inHealthBant and Feldman’s complaint. Nature’s Sunshine and Synergy have not
objected to this absence of evidence.



formula five of the ingredients are in different proportions than the ingredients faixthbit A
formula. The other 17 ingredients are in the same proportions in both the Exhibit A abid BExhi
versions of the formula.

Using the Exhibit B iteration of the Greens Formula, Synergy began to setlicpcalled
Core Green#n 2006 Core Greens wasitially sold in150grambottles.Synergylaterused the
Core Greens formula to create capsuleat were sold in 156gram increments alongside the
bottledproduct.

Over the yearsSynergy made several changes to the recipieed@ore Greengroduct.In
2008, Synergy eliminated an ingredient that accounted for 23.77% arigieal formulabecause
Synergy could “no longer source the material.” Synergy compensated for thiy/ loeseasing
the amounts of four othexistingingredientsin 2009, Synergy excluded another ingredient that
comprised .22% of th€ore Greens formullaecausetihad “become difficult to sourceSynergy
increased the proportion of three other ingredients. In 2013, Synergy removed an inginadient
accounted for .06% of th€ore Greengormula because it had become “extremely difficult to
source” and increasekd amount of onef the other existing ingredients. Finally, in 2014, Synergy
eliminated an ingredierthat comprised 5.3% of théore Greens formulbecause it had been
discontinued by the supplier and it was difficult to find a new supplier. This ingrecisnepiaced
by a new ingredient not found in the original Greens Fornwiaing the course of these changes
to the Core Greens formula, Synemgpntinued to pay a $1.75 royalty for net unit sales for the
Core Greens bottles and capsules.

In 2013, a dispute arose between Synergy and HealthBar8eptember of that year
Synergy inadvertently sent a documenmtHealthBanc detailing sales numbeys &éCore Greens

product inSouthKorea. HealthBanc had previously been unaware of these salesgued to
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Synergythat it was entitled to royalties faales inSouthKorea and other foreign countries
Synergyhoweverassertedhatit did not have tgay royalties for théoreignsalesOver the next

two years, the parties attempted to resolve this business dispute. The wiotigghergy and
HealthBanc met in November 2015 to discussiibagreemertiut did not come to any resolution
Synergy stoped making royalty payments after it made a payment for sales for the month of
November 2015.

In February 2016, HealthBanc sued Synergy for breach of coatrddor breach of the
covenant of good faith and fair dealindealthBanallegedthat Synergybroke its promisé¢o pay
royalties that were owed from sales in a number of foreign countries and bpayidgrfor sales
made in the United StatddealthBanc requested monetary damages for unpaid royalties and an
injunction prohibiting “Synergy from repting the Greens Formula with a separate formula.”
Feldman also sued Nature’s Sunshigwed Synergy,asseiling that they had breached the
confidentiality agreemerity publishinginformation about the Greens Formula on the packaging
of products sold in Southdfea.

Synergy countersuetiealthBang alleging tha HealthBanchad breached theoyalty
agreementand engaged in fraudulent inducement by falsely implying thiaeld intellectual
property rightdor the Greens Formul&ynergy also claimed that HealthBanc breachedotyedty
agreement by failing to provide contractually required consultation services

In 2016, Synergy began selling the Core Greens formutangleservefoil packages
referred to as a “stick pagk The stick packs are sold in 150am incrementsSynergy added an
anticaking agent that is useful for this new form of packaging and rebranded the product as
Essential Green&ynergy asserts in this litigation that it has no obligation to pay royaltiéisefor

Essential Greens stick packs or the Core Greens capsules.
4



SYNERGY’S AND NATURE'’S SUNSHINE’S MOTION FOR SUMMARY
JUDGMENT

Synergy and Nature’s Sunshinenove for summary judgment, asserting three main
argumentsFirst, Synergycontendshat it is entitled to partial summary judgment-ealthBanc’s
claim for damages for breach of the royalty agreement and breach of the covegyard tdith
and fair dealing. Second, Synergy argues for summary judgment on HealhiBanttive relief
claim. And third, Nature’s Sunshine and Syneaagserthatthey areentitled to summary judgment
on Feldman'’s claim for breadt the confidentiality agreement.

A. Damages Claim Against Synergy

Synergyargues that, as a matter of ladealthBanc is not entitled to royalties for two
categories of sales. First, it asserts that it has no obligation to pay royalsatet of the Essential
Greens product because the formula for this product is different from the Greensld
referenced in the royalty agreembeSecond, Synergy contends that it has no obligation to pay
royalties on products sold in stick packs or in caghadeause the royalty agreement only requires
it to paya feefor products sold in bottles.

1) Changes to the Core Greens/Essential Greemsfar

The royalty agreement requires Synergy to pay fees for the sale of pnodaetsising the
Greens Formulalwo versions of the Greens Formula were attached to the agreementlas Exhi
A and Exhibit B. In 2006, Synergy began selling a product called Core Greens using the Exhibi
B version of the Greens Formula.

Over the years, though, Synergy made changes to the formula for its Core [i3oelercs.

It eliminated three of the 22 ingredients found in the original Greens Formula because of

difficulties in purchasing these ingredients. Synergy increased the proportions roéxgteg



ingredients to make up the difference. Synergy also eliminated a fourth argrdde to sourcing
problems and replaced it with a new ingredi€mally, Synergychanged the name of its product
from Core Greens to Essential Greens and changed the way that it was packagey. &lided
a small amount ofraanti-caking agent to facilitate the new packaging configuration.

Synergy arges that it has no contractual obligattorpay royalties on sales of the Essential
Greens product becausas not maddrom the Greens Formula. It contenttigt the changes that
it made to th&reens Formulaver the yearbave transformeBssential Grensinto a new product
that is not subject tthe royalty agreement.

HealthBananakes two arguments in response. First it arguegstibagxact definition of
the term“Greens Formulain the royalty agreemens ambiguousrequiring consideration of
extrinsic evidence to determine its meaniRgalthBanc contends that because extrinsic evidence
must be evaluated by a jury, summary judgment is not approfetend, HealthBanc argues
that Synergy’s decision to modify the Greens Formula and stop paying a royé#ty m@sulting
product violates both an explicit good faith provision foundhi@ royalty agreement and the
implied covenant of good faith and fair dealing. The court addresses each of HeckhBa
arguments in turn.

I.  Extrinsic Evidence

Generallyparties may not introduce extrinsic evidence of the meaning of a contract unless
the language of the contractaially ambiguousMind & Motion Utah Ins., LLC v. Celtic Bank
Corp., 367 P.3d 994, 100@Jtah 2016);Giusti v. Sterling Wentworth Corp201 P.3d 966, 975
(Utah 2009): A contract is facially ambiguous if its terms atapable of more than one reasonable
interpretation because of uncertain meanings of terms, missing termsydac#leleficiencies.

Mind & Motion, 367 P.3dat 1001 (citation omitted).In other words “a contract provision is
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ambiguous only where the parties submit tenable contrary readings of the proviaidgon City

v. Stevensqri337 P.3d 242, 24@8Jtah 2014) see alsdBrady v. Park No. 2016025, 2019 WL
2051350, at *1 (Utah May 8, 2019)Y“Under our caselaw a reasonable interpretation is an
interpretation that cannot be ruled out, after considering the natural meaning a@irtiseinvthe
contract provision in context of the contract as a whole, as one the parties could havabigas
intended).

The parties in this litigation disagree as to whether the meaning of the term “Greens
Formula” is ambiguous as it is used in the key payment provision of the royadgnagmt.The
agreement providesSynergy will pay HealthBanc a royalty on net unit sales by Synergy for
Greens Formula. ..” Synergy argues thaGreens Formula,as it is used in this clausis, not
ambiguous and can only be read to mean one of the exact formulas attached asA=zahibBs
to the royalty agreement. HealthBaran the other handysserts that this terms ambiguous
because provisions of the contract suggest that “Greens Formula” includes dneelif®ns of
the formula.

The royaltyagreement does nobntain an explicit definition of “Greens Formula.” The
introductory recitals section of the contract, however, sheds some light omnthdés section
states:

B. HealthBanc has expertise in the development of nutritional

products and has developed an exclusive formula known as Greens
Formula (the “Greens Formula”).

C. Synergy desires to purchase from HealthBanc the Greens
Formula as defined iExhibit A and Exhibit B and HealthBanc
desires to supply the Greens Formula exclusively to Synergy,
pursuant tothe termsand conditions set forth below in this
Agreement.




D. If it becomes necessary to make a change to the formula to
enter various countries, wherein Synergy may sell this product, both
Synergy and HealthBanc will work togetherfacilitate changet

the product.

In the representations and warranties section of the royalty agreementpBdaalalso warrants
that it is the sole and exclusive owner of “the Greens Formula, as idgnmfiexhibit A and
Exhibit B attached hereto.”

Synergyargues thaRecitalC andthe warranties section of the royalty agreeneapticitly
define the term “Greens Formulads the two formulas attached to the contract. It confends
therefore, that it is required to pay royalt@gy on products made from one of these pwecise
formulas; any derivative formulage excludd from the definition of “Greens Formula” and no
payment of royalties is required for the sale of products made from derivativeldst

The court concludes, however, that the term “Greens Formudailisgguous because there
is anotherplausible reading of this tertiat is “reasonably supported by the language of the
contract.”SeeDaines v. Vincentl90 P.3d 1269, 1277 (Utah 20(8)tation omitted) In order to
determine whether a term is ambiguous, courts must lotlletoontract as a wholkl. “Greens
Formula”is first defined in Recital B agh exclusive formuladeveloped by HealthBan&hown
as Greens Formula (the “Greens FormufaRecital C then states that Synergy desires to purchase

the versions of the Greens Formula “definedExhibit A andExhibit B.” But this statement is

immediately followed by language in Recital D that contemplates future mdaidifisato the
Greens Formula: “If it becomes necessary to make a change to the formula to eater var
countries, wherein Synergy may sell this product, both Synergy and HealthBamoriwtogether

to facilitate changes to the produd®dragraph 4 of the royalty agreement also suggests that future

changes may be made to the Greens Formula. This provesjairesHealthBando provide to



Synergy “consultation services as may be reasonably required in order tchredeeelopand
market the Greens Formula.” (Emphasis add€k¢. royalty agreement, therefommntemplate
that the parties would work totdper to “facilitate changes to” and “develop” the Greens Formula.
Thus,the term“Greens Formula,” as used in the royalty provisican be read tancorporate
modifications made to the original formulas purchased by Synergy.

Another provision of the royalty agreement adds to the ambiguity surrounding the term
“Greens Formula.” The agreement contains a good faith clause, which proVideparties agree
to maintain good faith, loyalty and mutual respect towards each other during the afotlnise
agreemat.” Synergy’s contractual duty of good faith could reasonably be interpreted to support
HealthBanc’s construction of “Greens Formula” to include derivative versiotisedExhibit A
and Exhibit B iterations of the formuliaking nonmaterial changes td¢ formula in order to
escape the obligation to pay royalties could be a violation of the good faitlsiprovihus, the
good faith provision plausibly supports HealthBanc'’s interpretation of the tereefG& Formula”
to include derivative versions of tfi@mula.

In short “Greens Formula,” as it is used in the royalty provision, is ambiguous. Thespartie
may introduce extrinsic evidence, including their courspesformancen relation to derivative
formulas, to resolve this ambiguityeeWebBank v. Am. Gen. Annuity Serv. Cabg. P.3d 1139,
1145 (Utah 2002) (“If a contract is ambiguous, the court may consider the paxtiess and
performance as evidence of the pattiage intentior?). This is a question for the jury that may
not be resolved by the court on summary judgm8eeBrady, 2019 WL 2051350at *12.
Therefore, the court denies partial summary judgment on the issue oewtwstalties are owed

on the Essential Greens product.



ii.  Covenant of Good Faitand Fair Dealing

As noted above, the royalty contract contains a good faith provision, which prdvides:
parties agree to maintain good faith, loyalty and mutual respect towaectsother during the
course of this agreementlh addition, the parties are bound by thelied covenant of good faith
and fair dealing inherent in every contré&&®eOman v. Davis Sch. Distl94 P.3d 956, 96@Jtah
2008). “Under the covenant of good faith and fair dealing, both parties to a contpéietliyn
promise not to intentionally do anything to injure the other paright to receive the benefits of
the contract.’ld. (citation omitted): To determine the legal duty a contractual party has under this
covenant, a court will assess whethéapaty’s actions [are] consistent with the agreed common
purpose and the justified expectations of the other Fafakwood Vill. LLC v. Albertsons, Inc.
104 P.3d 1226, 12340 (Utah 2004) (alteration in original) (citation omittedhe parties’
common pwose and justified expectations are determitgconsideringthe contract language
and the course of dealings between and conduct of the pariiest 1240 (citation omittegsee
alsoEggett v. Wasatch Energy Corp4 P.3d 193, 19fUtah 2004) (Extrinsic evidence may be
admissible to prove a claim for breach of the covenant of good faith and fair dgaling.

The “core function” of the covenant of good faith and fair dealing is to preaantliers
opportunistic interference witthé contracs fulfillment” Young Living Essential Oils, LC v.
Marin, 266 P.3d 814, 81(Utah 2011)This core functionprotects commercial reliance interésts

by implying terms that the parties surely would have agreed to if they had foreseen angeaddres

2HealthBanc references this term of the royalty agreement but does reandyq this provision
differs from the implied covenant of good faith and fair dealing or develop apeandent
argument that Synergy breached this clause of the contract. The court,réherefdines its
analysis to the implied covenant.
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the circumstance giving rise to their disputiel. at 816-17. But the Utah Supreme Court has
cautioned that the covenant of good faith and fair dealing should serve a limédokoaluse
judicial misuse of this legal principletireatens'commercial certainty and breed[s] costly
litigation.” 1d. at 816 (alteration in original) (citation omitted).

To prevent unwarranted interference with the terms of contracts, the Utah S@warhe
has articulated several principles that limit the application of the covenaabdffgith and fair
dealing.The covenant may not be employed to “create obligatiom®nsistent with express
contractual term¥. Id. at 817 (citation omitted)Additionally, “this covenant cannot compel a
contractual party to exercise a contractual rigihtts own detriment for the purpose of benefitting

another party to the contract>®Oakwood Vill, 104 P.3cat 1240(citation omitted)

3 Quoting language fro@akwood VillageSynergy argues that there isaafditional limitation to

the application of the covenant of good faith and fair dealing. In that case, the Utah&Gprain
stated that “this covenant cannot be read to establish new, independent rights or duties to w
the parties did not agree ex aritOakwood Vill, 104 P.3cht 1240 But the Utah Supreme Court
later repudiated this statement:

[W]e have also sometimes asserted that the covenant “ ‘cannot be
read to establish new, independent rights or duties to which the
parties did not agree ex anteProperly conceived, however, that
proviso merely restates the proscription against using the covenant
to establish new rights or duties that arecbnsistent witrexpress
contractual terms,” as the covenant would be completely negated if
it could never establish any independent rights not expressly agreed
to by contract. To the extent our cases suggest otherwnskcating

a broad proscription againster using the covenant to establish
duties not expressly agreed to by the partie® disavow those
suggestions here.

Young Living 266 P.3cat 817 n.4 (citation omitted).
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“[W]hether there has been a breach of good faith and fair dealing is a factugl issu
generally inappropriate for decision as a matter of l&wrian 194 P.3dat 968 (alteration in
original) (citation omitted)But the Utah Supreme Court has not hegitdtereject claira for
breach of this covenant as a matter of law where the cause ofiaatlearly meritless. IiYoung
Living, for example, the Utah Supreme Court affirmed summary judgment on a breambdof g
faith and fair dealing claim where the gltlcovenant was ancillary to the purpose of the contract.
266 P.3dat817. Thus, the breach of the alleged covemtohhot “destroy or injure the other pagy
right to receive the fruits of the contradi. (citation omitted). The court has also rejedieglach
of good faith and fair dealingaimsas a matter of law where the alleged covenant contradicted
express contractual termrdeeOman 194 P.3d at 969akwood Vill, 104 P.3dcat 1240.

Under the fact®f this case, the court may not resolve HealthBanc’s good faith and fair
dealing claim as a matter of lakirst,HealthBanc has presented a plausible argumerBymatrgy
breached an impliedptomise not to intentionally do anything to injykealthBands] right to
receive the benefits of the contrackéeOman 194 P.3cat 968. The bargain at the heart of the
royalty agreement is that HealthBanc would transfer its rights to tsen&i=ormula to Synergy,
and in return, Synergy would pay a royalyHealthBancfor products made from tfermula. If
Synergy were able to avoid entirely the obligation to pay royalties byngnailodestchanges to
the formula, Synergy could arguably retain the benefit of the bargaiile destroyng

HealthBanc’s right to receive the fruits of the contfact.

4 Synergy emphasizes the differences between the original Greens Fanaalee formula that it
now uses for Essential Greens, asserting thatritently uses a new formula rather than a
derivative formula. HealthBanc, on the other hand, emphasizes thiarisies between the
original Greens Formula and the formula for Essential Greens. Theoquelivhethethe current
formula is new or derivative is a question of fact for the jury.

12



Second, the alleged implied covenant to pay royalties on formulas derived from thal origi
Greens Formules not inconsstent withan express term of the royalty agreement. As noted above,
the royalty agreement is ambiguous as to whether the language of the ceqgtraies the payment
of royalies for derivative formulasBut even if a jury, after comdering extrinsic ewdence,
concludes that the text of the royalty agreement requires fee paymenteropfgductsmade
from the original Greens Formula, an implied covenant to pay fees on derivative products woul
not be inconsistent witlhis express term. T allegedimplied covenant to pay royalties on
derivative products would merely supplement the written provision.

In short, the court concludes that it may not grant summary judgment in favor of Synergy
on HealthBanc’s covenant of good faith and fair dealing clainis @laim must be resolved by
jury.

2) Changes to the Packaging of the Core Greens/Essential Greens Product

Synergy initially sold its Core Greenswderin 150-gram bottles. It also began to sell
Core Greens capsules in 1§fam packagedn 2016, Synergy rebranded its Core Greens product
as Essential Greens, which was packagengleservefoil stick packs. Essential Greesasck
packs arealso sold in 15@ram packageshe royalty agreement provides: “Synergy vpdy
HealthBanc a royalty on net unit sales by Synergy for Greens Formula edbaétDollar and
Seventy Five Cents ($1.75) per 150 gram bottle of the Greens Formula which is Sgttebyy.”
Synergy argues that this provision requires it to pay royaitigsfor the sale of products sold in
bottles. In short, it reads this provision to effectively stedgnergy will pay HealthBanc$1.75
royalty for each 156gram bottleof Greens Formulaold.” It asserts, therefore, that the sale of

capsules and stick packs must be excluded from any award for breach oftheagseement.
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In interpretingthis provision, the court first looks to the plain language to determine its
meaning.SeeBrady v. ParkNo. 20160425, 2019 WL 2051350, at0*(Utah May 8, 2019)The
plain language of the royalty provision clearly contradicts Synerggding of this clause. The
royalty provision describes two distinct concepts. The first half of the provisatesswhat
Synergy must pay a royalty forSynergy will pay HealthBana royalty on net unit sales by
Synergy for Greens Formula . .” The second half of the provisiorstribegshe amount of the
royalty, which shall beé¢qual to One Dollar and Seventy Five Cents ($1.75) per 150 gram bottle
of the Greens Formula which s®ld by Synergy.Taken together, the language of the royalty
provision requires Synergy to pay royalties on “net unit sales” of Greens RBgrmwith the
amount of the royalty being the equivalent of $1p@b150gram bottle

Thus, the language of the royalty provision requires the payment of reyfaltitnet unit
sales,” not for “bottles” of Greens Formula, as Synergy arduesSynergy does notsaertthat
the sale of packageof capsulesr stick packsarenot net unit sak® The court, thereforegjects
as a matter of law Synergy’s argument that it need not pay royaltiespirles and stick packs

and denies summary judgment on this issue.

5 The royalty provision clarifies that the term “net unit sales” refergross unit sales of the
Greens Formula” minus deductions for returned product.

¢ Nor does Synergy argue that the amount of the royalty for a0 package of capsules or
stick packs should differ from the $1.75 royalty for F@m bottles.
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B. Injunctive Relief Claim Against Synergy

HealthBanc pleé cause of action for breach adntract ané separate cause of action for
breach of the covenant of good faith and fair dealingemanded damages for its breach of
contract claim. For its breach of the covenant of good faith and fair gedéinm, HealthBanc
demanded botdamagesnd “an injunction precluding Synergy from breaching its duties of good
faith and loyalty and precluding Synergy from replacing the Greensuk@mwith a separate
formula.” But in its general prayer for relief in the complaikiealthBanc does not request an
injunction.

Synergy argugthat it is entitled to summary judgment on its request for injunctive relief
becaus&o provision of the royalty agreement precludes it from discontinuing the sale of products
using the Greens Formula. But Synergy’s argument is misplaced. HealhBaguest for
injunctive relief is not based upon the contract. It has only pled an ivjemnetief claim based
upon the implied covenant of good faith and fair dealing. In its reply briagr§y argues in one
sentence that the covenant of good faith and fair dealing cannot support the requestéghinjunct
becauseéhe covenant cannot be used“make Synergy do what it never agreed to do.” This
assertion, however, is legally incorrect. As noted above, the Utah Supremeh@ouestplicitly
held that the covenant of good faith and fair dealing can create obligationkehmrties to a
contract never explicitly agreed t&oung Living Essential Oils, LC v. Mayig66 P.3d 814, 817
n.4 (Utah 2011).

Accordingly, the court denies summary judgment on HealthBanc'’s inyenaiief claim.

The courtwill address the injunctive relief claim after they renders a verdictSee Rocky

Mountain Christian Church v. Bd. of Cty. Comm'843 F.3d 1229, 1240 (10th Cir. 20When
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ruling on an injunctive relief claim, “district court is bound both by a jusyexplicit findings of
fact and those findingsat are necessarily implicit in the jusyerdict” (citation omitted)).

C. Feldman’s Breach of Contract Claim Against Nature’s Sunshine and Synergy

Feldman alleges that Nature’s Sunshine and Synergy breached a configegra#ment
by publishing confidential information about the Greens Formula on packagingrodwict sold
in South Korea. Nature’s Sunshine and Synergy argue that they are entitled tosjudgraent
on this claim because Feldman failed to disclose any evidence of damagesbyatiedlleged
breach.

Feldman responds that he does not seek actual damages for this claim. Insezpcdie
injunctive relief and nominal damagdsldman may not obtain injunctive relief for this claim
becausdie did not ask fortin his complaintFep. R.Civ. P. 8(a) (“A pleading that states a claim
for relief must contain . . a demand for the relief sought. .”); see alsdPritchard v. Ranfair,

Inc., 945 F.2d 185, 191 (7th Cir. 199Cpmplaint may not be amended through an opposition to
summary judgment(cited with approval ilNorthington v. McGoff968 F.2d 20 at *4 (10th Cir.
1992)(unpublished table decisionBut even without evidence of actual damages, he may obtain
nominal damages for his breach of contract cl@seBair v. Axiom Design, L.L.C20 P.3d 388,

392 (Utah 2001) ‘I N]Jominal damages are recoverable upon a breach of contract if no actual or
substantial damages resulfieom the breach or if the amount of damages has not been proven.”
(citation omitteql); see alsoGeoMetWatch Corp. v. HallNo. 1:14CV-00060JNP, 2018 WL
6240991, at *16 (D. Utah Nov. 27, 201@) failure to disclose a damages calculation does not

preclude a claim for nominal damages).
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The court, therefore, grants partial summary judgment in favor of Nature’s Sunstiine a
Synergy on Feldman’s breach of contract claim. Feldman may seek nonmraajetfor this claim
but he may not obtain actual damages.
I. HEALTHBANC 'S AND FELDMAN'S MOTION SFOR SUMMARY JUDGMENT

Synergy countersued HealthBanc for breach of contract. Synergy alsedsséaud in
the inducement counterclaim against HealthBanc aidinfran HealthBancand Feldmammove
for summary judgment on both of these claims.

A. Breach of Contract

Synergy asserts that HealthBabreached the royalty agreement in two ways. First,
Synergy argues that HealthBanc warranteditt@atned intellectual progrty rights to the Greens
Formula in the royalty agreement. Synergy contends that HealthBanc brehshedrranty
because it owned no intellectual property rights in the formula. Second, Syneggsathat
HealthBanc breached provisions of tgalty agreement that required it to provide consultation
services.

1) Warranty of Exclusive Ownership
i.  The Plain Language of the Contract

Synergy asertsthat HealthBanc warranted in the royalty agreement that it owned
intellectual property rights to the Greens Formula and that HealthBaahbdethis contractual
warranty because it did not possess the promised rights. This breach of ctaitrefgils because
HealthBanc did not promise that it owned intellectual property rights in they@gkement.

Synergy lases this breach of contract claim on two provisminghe royalty agreement
First, it points toan assignment of rights provision: “In consideration of the sum of $1.00 . . .,

HealthBanc hereby transfers and assigns to Synergy and its successossgasd lealthBanc’s
17



entire rights, title, and interest in and to the Greens Formula, including,utvithotation, all

patent rights and other intellectual property rights of any kind . . . .” Second, it cited thee
warranties found in the royalty egment: “HealthBanc hereby represents and warrants that it is
the sole and exclusive owner of the entire rights, title and interest, includirgutithitation all

patent, trademark, copyright and other intellectual property rights, in and to thes Goemula,

as identified in Exhibit A and Exhibit B . . free and clear of all liens, claims or encumbrances.”
Synergy argues that these two provisiegaate to a representatithrat HealthBanc in facwned
intellectual property rights to the &ns Faomula and that these unspecified rights were transferred

to Synergy. But this reading of these provisions is not supported by the plain language of the
royalty agreement.

The assignment of rights provision, for exampientains a main claussaing that
HealthBanc transferred itsfitire rights, title, and interest in and to the Greens Foifnala
Synergy. This language is followed by a dependent clause clarifyingctipe of the rights
transferred: thcluding, without limitation, all patent rightnd other intellectual property rights
of any kind” This dependent clause makes clgmatthis transfer of all of HealthBanc’s property
rights to the GreenBormula includes all patent or intellectual property rights it held. In other
words, HealthBancdid not represent that it owned intellectual property rights to the Greens
Formula and that it was transferring those rights to Synergy. The plaiteiga@f ths provision
is merely an agreement to transfer all of HealthBanc’s rights, inclahipgntelectual property
rights, to Synergy.

The assignment of rights provision is similar to a quitclaim deed. “The dismggi
characteristic of a quitclaim deed is that it is a conveyance of the interest or titéegrintor in

and to the property described, rather than of the property "it$elA.L.R. 945 (1919) The
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assignment of rights provision in this case used common quitclaim parlance tfertrans
HealthBanc’s éntire rights, title, and interest” in the Greens Formula to Synesgge e.q,
Vicksbug Waterworks Co. v. City of Vicksbug5 U.S. 65, 7#78 (1902)describing quitclaim
deed that assignedlt rights, titles, and interésn a property);SalcedoHart v. Burningham656
F. Appx 888, 890 (10th Cir. 2016) (unpublished) (describing quitclaim transfer of an individual’s
“rights, title, and interestsn a number of partnershipsfapital Assets Fin. Servs. v. Maxwell
994 P.2d 201, 208Jtah 2000) (Lott’s quitclaim, on its face, conveyed all her rights, title, and
interest in the property to Christensen. .”). In other words, HealthBanc transferred all of the
rights it held to the Greens Formula, including all intellectual property righ&ynergySimilar
to a quitclaim deediealthBanc agreed to transfer all rights that it fitattidd not contract to convey
any specific intellectual property right to Synergy.

Synegy'’s reading of the warranty provision suffers from a similar defectnidia clause
of the warranty provision represents that HealthBanc waes Sole and exclusive owner of the
entire rights, title and interest . in and to the Greens FormilEmbedded in this main clause is
a dependent clause that further defines the scope of HealthBanc’s exclusivehipumgigs to
the Greens Formula, which “inclugt]] without limitation all patent, trademark, copyright and
other intellectual property rightsTakentogether, these two clauses represent that all property
rights to the Greens Formula, includingiatellectual property rights, were held by HealthBanc
This warranty clause does mpiarantythat HealthBanc owned some unidentified property right
to the Greens Formulé. statesonly that ro other entity or persomeld any rights to the formyla
including any intellectual property rights

In short, t would have been simple for the parties to draft a clause that guaranteed

HealthBanc heldpecificintellectual property right® the Greens Formula. But, as noted above,
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the contract does not contain such a provisiths, Synergy’sbreach ofcontractcourterclaim,
to the extent that it is based upon the existence of such a guaranty, fails tes afrteat.
ii.  Statute of Limitations

HealthBanc is also entitled to summary judgment on the breach of the allegiedtingél
property warranty for a second reastbris claim is barred by the statute of limitatictis.a breach
of contract action the statute of limitations ordinarily begins to run when the breawats.bc
Helfrich v. Adams299 P.3d 2, 5 (Utah Ct. App. 201Blere, any breach of the purported veaty
that HealthBanc held intellectual property rights to the Greens Formula wouldd¢@aweedon
the date that the royalty agreement was executed, December 6, 2006h&Isissyear statute of
limitations for breach of a writteoontract would have run by December 6, 264@ng before
Synergy filed its breach of contract counterclaim in 2@&EUTAH CODE 8§ 78B-2-3009.

Accordingly Synergy can assert its breach of contcéaiim only if it can prove that the
statute of limitations was tolled by the discovery rwhich delays the running of the limitations
period until the plaintiff knows the facts supporting the cause of actionasrsufficient
information to pufthe plaintiff] onnotice to make further inquiryMacris v. Sculptured Software,
Inc., 24 P.3d 984, 990 (Utah 2001). Thus, “if a party has knowledge of some underlying facts, then
that party must reasonably investigate potential causes of action becausédkieris peod will
run.” Colosimo v. Roman Catholic Bishop of Salt Lake,@ib$ P.3d 806, 811 (Utah 2007).

Here, Synergy’s Rule 30(b)(6) representative, Dan Norman, admitted that he haishsonc
regarding the existence of intellectual property rights to the Gieermula in 2007 or 2008:

Q. When did you first become awdtet there was any issue with
property rights in th§Greens Formul&]

A. When | started reviewing the contract.
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Q. When was that?

A. When | be-- you know, you had asked ntieat question and |
said around '07 or '08. | dorknow the exact date.

Q. In'07 or '08--
A. Yeah.

Norman’s admission that he questioned the property rights associated with the Bryerula in
2007 or 2008 means that the statute of limitations could not have beeraftdleBecember 31,
2008. SeeMacris, 24 P.3dat 990 (“[A] Il that is required to trigger the statute of limitations is
sufficient information to put plaintiffs on notice to make further inquiry if theypbdadoubts or
guestions). Based upon Syneys acknowledged suspicions, it had a duty to undertake the
minimal effort required to investigate whether there was a patent or other ioll@operty right
associated with the formula. Accordingly, the-gear statute of limitations ran before Synergy
asserted its breach of contract counterclaim in March 2016.
2) Consultation Services Clause

The royalty agreememtbligesHealthBanc to provide consultation services to Synergy as
“reasonably required”: “In consideration of the royalty payments, Hgatic shall provide the
full benefit of their knowledge, experience and skill to render to Synergyewdratonsultation
services as may be reasonably required in order to research, develop aedthea®reens
Formula.” Synergy asserts that HealthBanc alsodmesdithis provision of the contract.

HealthBanc argues that this breach of contract claim fails because Synermy bithg
this claim within the statute of limitationgn support of this argumentiealthBanc ites an
interrogatory response made by 8xgythat “from the very start” of the 2006 royalty agreement
HealthBanc provided “little to no support” to Synergy. HealthBasgedsthat this response

establishes that any breach occurred around 2006 and that Synergy’s 2016 counterclaanHhor br
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of contract was brought beyond the gear statute of limitations for breach of a written contract.
SeeUTAaH CoDE 8§ 78B-2-309. The court concludes that HealthBanc’'s statute of limitations
argument is only partially correct.

When a suit is brought on a contract clause that creates a continuing obligation ta perfor
over a period of time, a distinct breach occurs every time performance is due lenideotd. The
statute of limitations foeach violation of the continuing obligation begins to run when eaathr
occurs. InMorris v. Russellfor example, a plaintiff provedt trialthatthe defendants promised to
pay him a monthly wage for services rende@8b6 P.2d 451, 4534 Utah 1951) The plaintiff
performed the services for over six years butengeceived the promised monthly wage. at
454. The Utah Supreme Court held thhé four-yearstatute of limitationgor breach of an oral
contractbegan to run on each missed monthly payment when the payment was due but not
remitted.ld. at 456. Thus, the payments that were missed more than four years before ttie plainti
initiated the suit were barred by the statute of limitatidds. see alsoStae v. Huntington
Cleveland Irrigation Cq.52 P.3d 1257, 126®/tah 2002) gtatuteof limitations begins to run each
time a continuing contractual obligation is breached).

Here, he consultation services clause creates a continuing obligation on thef part o
HealthBanc to provide services wheneVeeasonably required.The six-year statute of
limitations began to run each time consultation services were reasonablgddnyuinot rendered.
Thus,any breaches of the consultation services clause that atcume that six years before
Synergy asserted its breach of contract counterclaim are bartied siatute of limitationsyhile
any breaches that may have occurred within theysi&r statute of limitations are ndthus,
HealthBanc is entitled tonly partial summary judgment on Synergy’s counterclaim for breach of

the consultation services clause.
22



B. Fraud in the Inducement

Synergy claims that HealthBanc and its sole member, Bernard Feldman, Erddiab
fraudulently inducing it to enter into the royalty agreement. Synergy altbgé HealthBanc and
Feldmartold two lies that persuaded Synergy to enter into the contiegtt. Fynergyasserts that
HealthBanc and Feldman falsely stated tHaalthBanc kld intellectual property rights to the
Greens Formula. Secon8ynergy claims that HealthBanc and Feldman falsely stated that the
Greens Formula had been developad backd by scientists.

This court certified to the Utah Supreme Court the question of whether the economic loss
rule would bar Synergy’s fraudulent inducement claim. That court held ttr@teconomic loss
rule applies where a party’s tort claims argirely duplicative of its contract claimigdealthBanc
Int’l, LLC v. Synergy Worldwide, Inc435 P.3d 193, 19@Jtah 2018). Based upon this holding
Synergy conceded that its fraud in the inducement counterclaim against ldeaig@ecluded.
Synergyargued, however, that it could still pursue its fraud claim against Feldmandedte was
not a party to the royalty agreemeneldman asserts in response that the fraud claim against him
fails for three reasons: (fhe fraud claims barred by the ecomic loss ruleasarticulated in the
Utah Supreme Court opinion, (2) Synergy has not supported its fraud claim with admissibl
evidence, and (3) tHeaudclaim is barred by the statute of limitatioiiie court determines that
it need not address tlricacies of the application of the economic loss mlinis casédecause
Synergyhasfailed to produce evidence to support all of the elements of its fraud in the inducement
claim.

Summary judgment is appropriate when “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’ didawR. Civ. P.

56(a). The movant bears the initial burden of demonstrating the absence of a despuites of
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material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once the movant has met this
burden, the burden then shifts to the nonmoving party to “set forth specific facts showihgréhat t
is a genuine issue for trial&nderson v. Liberty Lobby, In&77 U.S. 242, 248 (19863ummay
judgment on a claim is required if the party who bears the burden of proof afaifatd make a
showing sufficient to establish the existence of an element essential tortiat ase’ Celotex
477 U.S. at 322.

“To prevail on a claim of fraudulent inderment, a plaintiff must establisft) that a
representation was made (2) concerning a presently existing material) fabidB was false and
(4) which the representor either (a) knew to be false or (b) made recklesshing that there
was insufficiem knowledge upon which to base such a representation, (5) for the purpose of
inducing the other party to act upon it and (6) that the other party, acting regsandbin
ignorance of its falsity, (7) did in fact rely upon it (8) and was thereby imdiecact (9) to that
partys injury and damageKeith v. Mountain Resorts Dev., L.L,G37 P.3d 213, 2226 (Utah
2014) (citation omitted). Synergy cites four sources of evidence to supgpdraud in the
inducement claim: (1) the declaration of Dan Norman, (2) the declaration afe’®indl, (3)drafts
of the royalty agreement that were circulated before the contract was, sigd€d) the deposition
testimony of Ralph Higginson.

1) Declaraton of Dan Norman

In opposition to HealthBanc’s motion for summary judgment, Synergy submitted the
declaration of its president, Dé&orman The declaration states that Feldman failed to disclose
that he did not own intellectual property rights to the @sdeormula anthat Feldmamepresented
that the formula was backed by scientists. Norman further states thatepesssentations caused

Synergy to enter into the royalty agreeméldrman represents that his declarat®based in part
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on personal knowledge and in part on information “learned through the ordinary course okbusines
or in conjunction with [his] investigation of the claims at issue in this lawdnitis deposition,
Norman testified that he did not participate in the negotiationegbifalty agreemerdndthathis
information regarding these negotiations came from speaking to people and reading through
emails.

HealthBanc and Feldman object to the podiohthe Norman declaratiothat pertain to
Feldman’s alleged statements and tkediect on Synergy because these representations are not
based upon personal knowled§eeeD. R.Civ. P.56(c)(4) FED. R.EVID. 602.Synergyconcedes
that Norman lacks personal knowledge of the contract negotiations. But Synergy thagues
because it @signated Norman as its Rule 30(b)(6) representative, he is exempt fromsthreaper
knowledge requirement. In support of this contention, Synergysatesral district court rulings
that conclude that Rule 30(b)(6) representatimay testify aboutfacts outside of their personal
knowledge See e.g, Univ. Healthsystem Consortium v. UnitedHealth Grp.,,I68.F. Supp. 3d
917, 92122 (N.D. lll. 2014) Weinstein v. D.C. Hous. Aufl®31 F. Supp. 2d 178, 1887 (D.D.C.
2013) Seifried v.Portfolio Recovery Assocs., LL8o. 12CV-0032JHP, 2013 WL 6185478, at
*2 (E.D. Okla.Nov. 25, 2013)HealthBanc, on the other hand, cites authorities holding that the
affidavit of a Rule 30(b)(6) representativeust be excluded it is not based upopersonal
knowledge See e.g, Union Pump Co. v. Centrifugal Tech. Ind04 F. Appx 899, 907 (5th Cir.
2010) (unpublished)TIG Ins. Co. v. Tyco IftLtd., 919 F. Supp. 2d 439, 454 (M.D. Pa. 2013)
Brooks v. Caterpillar Glob. Mining Am., LL.Glo. 4:14CV00022JHM, 2017 WL 3426043, at *5
(W.D. Ky. Aug. 8, 2017).

In the absence of binding Tenth Circuit precedent on this question, the court must choose

between these conflicting lines of authority. The court concludes that thehcddieg) thatthe
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affidavits of corporate representatives must be based upon personal knowledge arebettedre
Rule 602 of the Federal Rules of Evidence statAswitness may testify to a matter only if
evidence is introduced sufficient to support a finding that the witness has péasowsdge of
the mattef. This personal knowledge requirement is incorporated into Rule 56(c)(4) of theFede
Rules of Civil Procedure, which provides: “An affidavit or declaration used to suppoppose

a motion [for summary judgent]must be made on personal knowledge.” Thus, Rule 5&)(4)
explicitly and unequivocallgtateghat affidavitssubmitted in opposition to a motion for summary
judgment must be based on personal knowledge.

The cases ruling that corporate repregves may give testimony that is not grounded on
personal knowledge rely upon Rule 30(b)(6), which outlines the procedures for deposeyy part
to a litigation that are business organizations or government agencieq. thisdeule, he
organization musdesignate a representative whonsents to testify on its behalf . . about
information known or reasonably available to the organizati®aorhe courts have reasoned that
if the representative of an organization can give deposition testimony abtietsnveithin the
organization’s knowledge, as opposed to trepresentative’s personal knowledge, the
representative must also be able to provide affidavits and trial testiomueyhered to the
representative’s personal knowled§ee, e.gUniv. Healthystem 68 F. Supp. 3dt921-22.

The problem with this interpretation of the Federal Rules of Civil Proceduretistth
elevates an inference derived from a rule governing depositions over the text ofethieatul
specifically governs affidavits produced in opposition to a motion for summary judg@fe
RadLAX Gateway Hotel, LLC v. Amalgamated Babd6 U.S. 639, 645 (2013)[I]t is a
commonplace of statutory construction that the specific governs the gerfataréationin

original) (citation omittd)). Such an inference cannot countermand the plain text of Rule 56(c)(4)
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which requires that an affidavit be based on personal knowfeéBue court, therefore, agrees with

the Fifth Circuit that & corporate representative may not testify to matters outside his own persona
knowledge to the extent that information [is] hearsay not falling within one of the autldorize
exceptions” Union Pump 404 F. Appx at 907-08 (alteration in original) (citatin omitted);
accordTIG, 919 F. Supp. 2dt 454 Brooks 2017 WL 3426043, at *See alsdKyco Servs. LLC

v. Dept of Workforce Servs436 P.3d 268, 27@&Jtah Ct. App. 2018) (holding that the Utah analog

to Rule 30(b)(6) applies by its terms only to diseery depositions, and not to trials or evidentiary
hearings”).

In this case, the portions &ie Norman declaration pertaining to the negotiation and
signing of the royalty agreement clearly violate the personal knowledgérement of Rule
56(c)(4) Thecourt, therefore, may not consider the Norman declaration in resolving HeatthBa
motion for summary judgment on the fraud in the inducement counterclaim.

2) Declaration of Denise Bird

Synergy also produced the declaration of Denise Bird, who wd3itéeor of Paralegal
Services at Nature’s Sunshine when Synergy and HealthBanc were negdtiatingyalty
agreement. Birdssisteautside counsehroughouthe negotiation of the royalty agreemesitd
avers that during “the negotiation process, Mr. Feldratated that the Greens Formula was a

proprietary formula” and that it “had been developed by and was backed bystsiemhe Bird

7Rules30(b)(6) and 56(c)(4) are not inconsistent. Rule 30(b)(6) is a discovery tool thatspermit
the deposing party to identify individuals within an organization with personal kngevled
regarding certain subjects. When it is time to file summary judgment msptmnly those
individuals with personal knowledge may submit affidavits supporting or opposing summary
judgment. There is no indication in the text of Rule 30(b)(6) that the drafters aflthiatended

to give organizations the special advantage afjdating a witness that would be frealisregard

the personal knowledge limitation on testimony.
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declaration does not clarify whether these statements wadeto herself, outside counsel, or
other individuals at Synergy.

Setting aside the issue of whether these statementsre@wedby or forwarded to
individuals involved in Synergy’s decision to enter into the royalty agreementrtheeglaration
cannotsupport all of the elements of a fraud in the inducement claim. In order to proveidts fra
claim, Synergy must proffer evidence that réasonably relied uporieldman’s alleged
representations and thhese statemeniaduced Synergy to sign the contreé®eeKeith, 337 P.3d
at225-26 DeBry v. Cascade Enterprise®/9 P.2d 1353, 1358 (Utah 1994Pne critical element
of [a fraud] cause of action is actual reliance on a false representatiBecause the Bird
declaration does not contain any eviderathe individual who signed the contract on behalf of
Synergyrelied upon Feldman’s alleged statements, the declaration does not support all of the
elements of the fraud in the inducemeotinterclaim

3) Drafts of the Royalty Agreement

Bird attached to her declaration drafts of the royalty agreement that she had emailed to
Feldman. Two of the drafts contained the warranty provision found in the signed vertien of
contract, which guaranties that HealthBanc “is the sole and exclusive ofatherantire rights,
title and interest, including without limitation all patent, trademark, copyright aed iotellectual
property rights, in and to the Greens Forniulaynergy argues that because Feldman did not
confess that HealthBanc did not pess intellectual property rights when he received these draft
contracts, he effectively represented to Synergy that HealthBanc held ingl[@ctperty rights
to the Greens Formula.

Synergy’s argument rests upon its assumption that the warranty of exausieeship

clause found in the draft agreements guaranteed that HealthBanc owned intglltegiery rights
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to the Greens Formula. But discusse@bove, this provision makes no such guaranty. It warrants
that HealthBanc is the sole and exclusive ovaiell rights to the Greens Formula, including any
intellectual property rightsSee supra Part 1I.A.1 Because this provision is not a guaranty of
intellectual property ownership, Feldman’s silence cannot be interpretdm tan implicit
representation that HealthBanc haldyintellectual property rights.

Moreover, there is no evidence that any of the decisiakers at Synergy reasonably
relied upon Feldman’s silence when deciding to enter into the royalty agreeimergfore, the
draft agreements circulated by Bird cannot support the fraud in the inducement caimtercl

4) Deposition Testimony of Ralph Higginson

Finally, Synergy cites the deposition testimony of Ralph Higginsertektified thathe
attended an introductory meeting with Feldman amtis&ributorassociated with Synergy, Jeff
Schneider. At the meeting Feldman represented that he was “an exclusive owherGoééns
Formula and that the individual that developed the formula was “very influeanlvery
knowledge-based.After this initial meeting, Higginson had no further involvement in the
negotiations between HealthBanc and Synergy

The Higginson deposition testimony does not support Synergy’s fraud in the inducement
counterclaim. First, Higginson did not testify thatldiman made either dhe allegedly false
statementshat Synergy asserts as the basis for its counterclaim. Feldman did tiuatdag held
intellectual property rights in the Greens Formula or that it was develypadcientist. He only
stated that hevas an exclusive owner of the formula and that it was developed by someone who
was very knowledgéased. Second, Higginson had no knowledge regarding the negotiatien of
royalty agreement or why Synergy signed'iius, his deposition testimony does not support the

reasonable reliance element of the fraud counterclaim.
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5) Conclusion

Synergy has not produced admissible evidence that it reasonably relied upon argnstatem
made by Feldman when it decided to sign the royalty agreement. Notably, \Sy@srqio
produced any testimony from the individual who signed the contract on behalfehgyr any
other person involved in Synergy’s decision to enter into the agreement. Thus, Syaermgyt
produced evidence to support all of the elements of its frautieinnducement claim, and
HealthBanc and Feldman are entitled to summary judgment on this cause of action
[I. HEALTHBANC'S MOTION TO EXCLUDE EXPERT TESTIMONY

HealthBanc moved to exclude the expert opinions of Synergy’'s expart Meyers.
Synergy initiallyopposed the motiorBut at the hearing on the motion, Synergy withdrew its
opposition. Accordingly, the court grants the motion to exclude the expert opinions efsMey
V. SYNERGY'S MOTION TO EXCLUDE EXPERT TESTIMONY

Synergy moved to exclude the expert opinions of HealthBanc’s expert, RichifmtaHo
regarding Synergy’s future sales of products based upon the Greens ForneultheAfftearing on
this motion, HealthBanc withdrew Hoffman’s opinions on Synergy's future saigse§.
Accordingly, the court deas Synerg's motion as moot. Hoffman may not testify about Synergy’s
predicted sales figures at trial.

CONCLUSION AND ORDER
The court rules as follows on the motions filed by the parties:
1) The court GRANTS IN PART and DENIES IN PART Synesggnd Nature’s Sunshine’s
motion for summary judgment. [Docket 129]he motion is granted to the extent that
Synergy and Nature’s Sunshine seek summary judgmdreldman’s damagesaim for

breach of the confidentiality agreement. Feldman may sagknominal damages for
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2)

3)

4)

5)

breach of the confidentiality agreement at tridthe motion is denied to the extent that
Synergy and Nature’s Sunshine seek summary judgment on HealthBanc's breach of
contractand breach of the covenant of good faith and fair dealiagns based on the
royalty agreementThe court also denies summary judgment on HealthBanc’s injunctive
relief claim.

The courtGRANTS IN PART and DENIES IN PARHealthBanc’s motion for summary
judgment on Synergy’s breach of contract counterclaim. [Docket 129]. The cootd gra
summary judgment on Synergytounterclaim forbreach of the exclusive ownership
clause. The coudlsogrants summary judgment on Synergy’s counterclainbfeach of

the consultation services clausehe extent that Synergy «sedamages for breaches that
occurred more than six years before it filed its countercl@ime. court denies summary
judgment to the extent that Synergy seeks damages for breaches that ocithimesixv
years of the filing of its counterclaim.

The court GRANTS HealthBans and Feldman’s motion for summary judgment on
Synergy’s fraud in the inducement countaim. [Docket150].

The court GRANTS HealthBanc’s motion to exclude expert testimony. [Docket 121].
The court DENIES AS MOOT Synergy’s motion éaclude expert testimony. [Docket

122].
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HealthBanc’s claims that remain for trial include litseach of contract and breach of the
covenant of good faith and fair dealing causes of action. Feldman may also seek damaggs
for his claim for breach ohe confidentiality agreemerynergy may pursue its counterclaim for
breach of the consultation services clause, but only for breaches that magdwavedless than
six years before it asserted the counterclaim.

SignedAugust 1 2019.

BY THE COURT

Oyl e

Jill N. Parrish
United States District Court Judge
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