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IN THE UNITED STATES DISTRICT COURT
FOR THEDISTRICT OF UTAH

JAMES SWEET, an individual, and

ASTANZA DESIGN LLC, a Colorado MEMORANDUM DECISION AND
limited liability company, ORDER DENYING MOTION FOR
ALTERATION OF JUDGMENT OR
Plaintiffs, FOR RELIEF FROM JUDGMENT
V.
2:16¢cv-225
CORPORATION OFTHE PRESIDING
BISHOP OF THE CHURCH OF JESUS ChiefDistrict Judge Robert Bhelby
CHRIST OF LATTERDAY SAINTS, a Utah
Corporation, Magistrate Judge Evelyn J. Furse
Defendant

This case stems fronfferts by the Church of Jesus Christ of Latter-day Saints to furnish
temples inSan Salvador and Rom&efore the court iRlaintiffs Motion for Alteration of
Judgment ofor Relief from Judgment. For the reasongiven below, the courDENIES
Plaintiffs Motion.?
BACKGROUND 3
This case involves Defendant Corporation of the Presiding Bishop of the Church of Jesus
Christ of LatterDay Saints (CPB); Plaintiffs James Sweet Asthnza Design, LLC (Sweet);

and foreign furniture makefs CPBsuccessfully pressured foreign furniture makers to eliminate

1Dkt. 63.

2The court denies Swestrequest for oral argument because further argument will not aid thiércoendering a
decision. Dkt. 69.

3 For the purposes of this Motion, the court views the evidence in thevlimgitfavorable to Sweet.

4 The facts of this case are recounted in greater detail in théscprevious order granting summary judgment in
favor of CPB. Dkt. 59 a2-3.
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Sweet as the gbetween fochurch purchases Believing CPBs pressure was unlawful, Sweet
filed suit against CPBor intenfonal interference with economic relatichs.

On March 27, 2012he court entered Judgment in favor of CPB The basigor that
Judgmentvas Swees failure to carry its burden on afementof its prima faciecase for
intentional interference with economic relatiédh&pecifically, Sweet failed to present adequate
evidence of its ndbssas required by Utah law.Rather than supply evidence of its net loss—
i.e., lost revenue minus costs—Sweet supplied only evidence of its lost réfefliieough
James Sweet testified via Declaration that Sweeists werele minimus* he supplied no costs
figures to identify or substantiate his unsupported conclusiorsthegls costs werale
minimus!? Because such conclusory testimony is insufficient to create a genuinefiscie
the courtentereda idgment in favor of CPB and dismissed Sweetsm for intentional
interference with economic relatioi.Now before the court is SwegtMotion for Alteration of
Judgment or for Relief from JudgmeéHit.in that Motion, Sweet requests reconsideration and

reversal otheMarch 27th Judgmenif.

°Id.

6 Dkt. 6. Sweet also filed suit for unjust enrichment; however, at the spnjudgment stage, it did not oppose
dismissal of that claim. Dkt. 59 at 1. Accordingly, the court disrdiise unjust enrichment claim with prejudice.
Id.

7 Dkt. 60 (Judgrent).

8 Dkt. 59 (Memorandum Decision and Order).
°1d. at4-7.

101d. at5-6.

1d.

121d. at6-7.

131d. at 6; Dkt. 60.

14 Dkt. 63.

151d. at 3.



LEGAL STANDARD

Sweetgenericallyinvokes Rule 59(e), Rule 60(b)(1), and Rule 60(b)(6) of the Federal
Rules of Civil Proceduré® Sweetdoes nostate whictparticularrule applies to each 6
arguments As a threshold matter, the court must determine the legal standard applicable to ea
of Swee'ls arguments.

Rule 59(e), Rule 60(b)(1), and Rule 60(b)(6) serve different purposes and produce
different consequenceés. Rule 59(e)’s purpose is to allow a courtégonsidethe sulstantive
correctness of its prior judgmett.In contrast, Rule 60(t))'s purpose is to allow a court to
reopen a judgment due tmfstake, inadvertence, surprise, or excusable negiedh further
contrast, Rule 60(b)(6)’'s purposeto allow a courto reopen a judgmend accomplish justice
in “extraordinary circumstance&eyond those contemplatby Rule 60 subsectiorn®)(1)

(b)(5).2° When a postjudgment motion is timely filedgourt evaluatethat motionbased on the

16|d. at 7.

17 SeelJennings v. River894 F.3d 850, 854 (10th Cir. 2008)Rules 59(b) and 60(b¥erve different purposes and
produce different consequences, batbstantive and procedufl.

18 Nelson v. City of Albuquerqu@21 F.3d 925, 928 (10th Cir. 208)A] motion constitutes a Rule 59(e) motion if
it requests a substantive change in tiséridt courts judgment or otherwise questions its substantive correciness.
(internal quotation marks omittedBut see Van Skiver v. United Stat@s2 F.2d 1241, 1244 (10th Cir. 1991)
(recognizing Rule 60(b)(1) permits court to corremtvious erros of law, apparent on the recdjd.

9 SeeFed. R. Civ. P. 60(b)(1Rivers 394 F.3d at 85§ Here, plaintiffs motion asked the court to reopen the
judgment based on counsemistake, inadvertence, or excusable neglect: the reasons expressed irflip(ie 60
asked for an opportunity to present her damages case in the firsténstanthe reconsideration of matters
properly encompassed in a decision on the meodtstemplated by Rule 59(&).

20 SeeFed. R. Civ. P. 60(b)(6pRioneer Inv. Serv<Co. v. Brunswick Assocs. Ltd: $hip, 507 U.S. 380, 393 (1993)
(“[Rule 60(b)(1) and 60(b)(6)] are mutually exclusive, and thus a partyaibd to take timely action due to
‘excusable negl€amnay not seek relief more than a year after the judgment by resorsnbgectior{6).”);
Ackermann v. United State340 U.S. 193, 202 (1950)Neither the circumstances of petitioner nor his excuse for
not appealing is so extraordinary as to bring tiithin Klapprottor Rule 60(b)(6)); Klapprott v. United States

335 U.S. 601614-15 (1949) (Furthermore 60(b) strongly indicates on its face that courts no longer lage t
hemmed in by the uncertain boundaries of these and other common lawaleoadsli In simple English, the
language of théother reasorclause, for all reasons except the five particularly specified, vests powerris cou
adequate to enable them to vacate judgments whenever such action isiaiepi@piccomplish justice.
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reasons a party expressed and each r&asgspective alignment witRule 59(e), 60(b)(1)r
60(b)(6)**

Sweetexpresses two reasofws relief. First,Sweet argues reversal of the March 27th
Judgment is appropriate because the court erred in determining Sweetfaligplyadequate
evidence concerning Swegtosts’? Because Sweet first argument challenges the substantive
correctness of the March 27th Judgment, the court evaluates that argument undergReide 59(

Second, Sweet argues the court shalllsiv Sweet to present evidence of Sweebsts
due to an “excusable mistgk@nd then reverse the March 27tidgment* When the
expressed reason is a p&tyistake a court properly appligge Rule 60(b)(1) standare.
Accordingly, the court will apply Rule 60(ld)) to Swee's second argument.

Sweetinitially invokes Rule 60(b)(6) iits opening memorandui?. CPB counterthat
Rule 60(b)(6) affords Sweet no reli&f.In its Reply, Sweet fails to deferid Rule 60(b)(6)
invocation, marshaling no argumenttbé existence dfextraordinary circumstances” beyond

those contemplated by Rule 60 subsections (b)§)(5).2¢ Indeed, Sweealoes not cit@r

21 Rivers 394 F.3chat 855(* District courts should evaluate postjudgment motions filed within ags df judgment
based on the reasons expressed by the movant, not the timing of the"Jnoti

22Dkt. 63 at8-9.
23 See supraote 18and accompanying text.
24Dkt. 63 at 3,10.

25 SeeRivers 394 F.3dcat 855-56 (“Here, plaintiffs motion plainly sought relief from judgment based on attorney
mistake: grounds for relief under Rule 60(b)(1). Accordingly, it Ehbave been analyzed under the statisla
applicableto that rul€?’). But seeCashner v. Freedom Stores, In@8 F.3d 572, 580 (10th Cir. 1996) (holding Rule
60(b)(1)"provides for the reconsideration of judgments only where: (1) a pastynade an excusable litigation
mistake or an attorney in the liition has acted without authority from a party, or (2) where the judgmade a
substantive mistake of law or fact in the final judgment or dideEven if the court evaluated Sweetistake
argument under Rule 60(b)(1), it would still fail for tlemsons expressed in this Order.

26 Dkt. 63 at 7.
27Dkt. 64 at 8.
28 SeeDkt. 67.



discussRule 60(b)(6) in its Reply? In view of Sweet’s unexplained invocation of Rule
60(b)(6), as well as the ordinary circumstances of this-eaggaintiff failedto supply evidence
supportingan elemenbf its prima faciecase—Rule 60(b)(6) is inapplicabl®.
ANALYSIS
I.  Sweet cannot substitute Rule 59(e) for appeal.

There existhreepotential grounds for relief under Rule 59(e): “(1) an intervening change
in the controlling law, (2) new evidence previously unavailable, and (3) the nemdedotclear
error or prevenmanifest injustice3 Sweet argues the court erred in determining Sweet failed
to supply adequate evidence concerning Swesists’? But CPB argues, and the court agrees,
Rule 59(e) affords Sweet no relf.Sweet does not argue an intervening chandked
controlling law3* Sweet has not shown the evidence he now seeks to produce was previously
unavailable’® Sweetshows onlythe difficulty of estimating Swest costs usingvailable
evidence®® And rather than having a cleeonvictionthatjudicial error occurred, the court

maintainsa firm conviction no judicial error occurréd.

29 See id.

30 See Cashne®8 F.3dat580 (“[T]he broad power granted by clause (6) is not for the purpose of rgl@yarty
from free, calculated and deliberate choices he has made. A party remains urtgido datke legal steps to protect
his own interesty).

31 Servants of Paraclete Does 204 F.3d 1005, 1012 (10th Cir. 2000).
32 See, e.gDkt. 63 at8-9.

33 Dkt. 64 at4-5.

34 SeeDkt. 63.

351d.; see alsdevon Energy Prod. Co., L.P. v. Mosaic Potash Carlsbad, 683 F.3d 1195, 1213 (10th Cir. 2012)
(“Where a party seeks Rule 59(e) relief to submit additional evidence, the mmstrghow either that the
evidence is newly discovered [or] if the evidence was available at the time @dd¢fsion being challenged, that
counsel made a diligent yet unsuccessful effort to discbeeevidencé) (internal quotation marks omitted).

36 See infrapage 9
37 SeeDkt. 59.



Further, denying Sweet the relief it seeks will not result in manifest injusticeugh it
may present a close call whether it is just to end aswety/for a partys failure to timely
introduce evidence of that paryrelatively minusculeosts that is not in substantlee issue
before the courtSweets case would eneven if the court hagermitted Sweet to introduce
evidence of its cost$or reasons the court did nregparatelyenunciate in its prior f@er granting
summary judgment

Beyond failing to introduce sufficient evidence of its costs, Sweet failedrtmlite
evidence that CPBmployed “improper means® Sweet attemptetb satisfy its burden to
supply evidence of CPB’s “impropareans” via expert testimony 6PB's “violation of an
established standard of a trade or professi®riHowever, no reasonable jury could have
concluded the Furniture Fixtures and Equipment (FFE) industry standard announcecty Swe
experts was “objective,” as required by Utah fw.

More specificallyno reasonable jury could conclude Sweet’s proposed standard—to
honor, observe, and not interfere with contracts between brokers, manufacepesentatives
or appointed thirgearty middlemen, and manufacturers and supplieis-ebjective*! As CPB
correctly observem its Motion for Summary Juagent,

Neither Plaintiffs nor any of their experts halkeen able to identify
anywherewhere this “stadard” is published or any association that
recognizes the standard. Neither Plaintiffs nor any of their expeulsl

explain how CPB would have known the specifics of the alleged “standard.”
Plaintiffs and ach expert disagree as to whom the allegedntstal”

38To succeed on a claim of intentional interference with economic relatibpkiatiff must prove (1) that the
defendant intentionally interfered with the plairisfexisting or potential economic relations, (2) for an improper
purpose or by improper mes, (3) causing injury to the plaintiff.Eldridge v. Johndrow2015 UT 21, T 13, 345
P.3d 553 (emphasis in original removed).

39 C.R. England v. Swift Transportation C2019 UT 8, 1 48, 437 P.3d 343.
401d.
41Dkt. 46 at 109.



applies. When presented with hypothetical situations, each expert varied in
their application of the “standard” and their opinion of whether the facts of
this case constitute a breach of the “standatfélaintiffs have failed to
show that the alleged industry standard is “established,” “industtg,”

or “external and objective’?

Only when a party supplies evidence demonstratirificientobjective qualities of a
proposed standard may a jugasonablyconclude the proposed standard is objectivBut
where, as here, expert testimony demonstrates onguthjectivequalities of a proposed
standard, no reasonable could conclude the standard is objetigeven if Swees testimony
demonstrated his proposed standard possessed sufficient objective qualities, tthswdur
nonetheless concludétahcourts do not and likely would continue to decline to recognize
anticompetitive industry standards. The protectiofr@d marketplaceompetition, akr all,
serves as the rationale for Ushequirement of “improper mean&?’

Hence Sweét case suffered from more than one fatal infirmitgchnically, the cou'rs
judgment against Sweet rests on the narrow grounds expressed in the court’s pneleous O

When considering justice, however, the court properly Ipals$ technicalities, as it de here,

to conclude denial of SwestRule 59(e) motion will not result in manifest injustice.

421d. (internal citationgo record evidence excludedge alsdkt. 61 at 624-34 (expressing additional doubts
about Swees proposed standard).

43 Swift 2019 UT 8, 1 47, 437 P.3d 343 (citi@gandall v. Ed Gardner Plumbing & Heating7 Utah 2d 138, 405
P.2d 611 (1965)). Unlike i@randall, Sweets experts do not articulate an industry standard possessing sufficient
objective qualities.

44 SeeC.R. England v. Swift Transportation C2019 UT 8, 1 41, 437 P.3d 3¢BI]n the rough andumble of the
marketplace, competitors inevitably damage one another in the struggkrgonal advantage . . . but the law offers
no remedy for those damagesven if intentional-because they are an inevitable byproduct of competition.”).
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II.  Sweets failure to supply adequateevidence ofits costsis not excusable under
Rule 60(b)(1).

Rule 60(b)(1) permits a court to relieve a party from a final judgment on &usst due
to “mistake, inadvertence, surprise, or excusable neglect.” Such relief is éxtaapbecause it
sacrifices the presertian of finality in order to ensure justice is “done in lightadifthe facts.*
Rule 60(b)(1) relief is also equitabi@deed, Rul&0 replaced ancient equitable procediifes
Extraordinary and equitahl®ule 60(b)(1) relief iavailableonly when a party establishes
(1) equity supports the requested relief and (2) the occurrence of “mistake, ieadeger
surprise, or excusable negleét. Theformulationof these twin requirementsone deriving
from text, the other from equity—varies based on which provision of Rule 60(b)(1) a party
invokes?®

Here, Sweet invokes Rule 60(b)(1)’s provision pertaining to “mist&kd&hatprovision

“provides for the reconsideration of judgments only where: (1) a party hasamexdeusable

45 Rivers 394F.3dat 856 (“[Rule 60(b)(1)] is an extraordinary procedure which seeks to strike a dédaance
between two countervailing impulses: the desire to preserve the fingjlitggrhents and the incessant command of
the courts conscience that justice beng in light of all the fact¥. (internal quotation marks omittedyee Yapp v.
Excel Corp, 186 F.3d 1222, 1231 (10th Cir. 1999Relief under Rule 60(b), however, extraordinary and may
only be granted in exceptional circumstantggciting Cashne, 98 F.3d at576).

46 SeefFed. R. Civ. P. 60 (€) The following are abolished: bills of review, bills in the nature of bills viess, and
writs of coram nobiscoram vobisandaudita quereld).

47The latter of these twin requirements derives from BQl)(1)s text. The former requirementhat equity

support the requested rekehecessarily follows from Rulé0's equitable derivation. Were it otherwise, and a mere
mistake was enougb undo final judgment, then Rule 60(b)(1) would be a disintateslie at best, an inequitable
oneat worst. SeeCharles Alan Wright & Arthur R. Miller11 Federal Practice & Procedur® 2858 (3d ed. 2019)
(“[Rlelief will not be granted under Rule 60(b)(1) merely because a panéppy with the judgment. The party
must make some showing justifying the failure to avoid the mistakeadvértencé).

48 Compare Cashne®8F.3dat576 (stating the standard f&ule 60(b)(1)s “mistaké provision)with Rivers 394
F.3d at 85@stating the standard for Rule 60(b)§1)neglect provision).

49 n his Reply,Sweet seeks to introducew argumenand a new invocatioof Rule 60(b)(1)s “excusable neglett
provision CompareDkt. 63 at 10with Dkt. 67 at2-9. The courtlisallows Sweét argumentbecause their
lateness prevented CPB from addirgthem in its ResponseDuCivR 7(b)(2)(A). And it disallows Sweés
attempted invocatioof Rule 60(b)(1)s “excusable negletprovisionfor the same reasond.
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litigation mistakeor an attorney in the litigation has acted without authority from a party, or (2)
where the judge has made a substantive mistake of law or fact in the final judgmererc®°
Not just any excuse willo. For example, relief is inappropriate “when the mistake was the
result of a deliberate and counseled decision by the partywhereas, the kinds of mistakes by
a party that may be raised by a Rule 60(b)(1) motion are litigation mistakes #rat eaquid not
have protected against, such as the party’s counsel acting without authority of the freaty
partys detriment.®?

Sweet arguess mistake, of failing to supplgdequatevidence of its costs, should be
excused because it was difficult to estimate those costs from available evitidieecourt
disagrees.No doubt estimating Swesttosts was difficult because those costs incluatethe
very leastthe pro rata costs of internatiofidgghts, hotelsand meal.>* This difficulty
combined withthe peculiarity ofJtah s net loss damages proof requirememthich requires a
party to come forward with evidenceducingthat partys potential recovery-makesit a
challenging unexpected, and unusual task $treate Sweét costs. Yet the difficulty of
estimating costs from evidenagailable only to Sweeinderscores the importancesafpplying

thatestimation and underlying evidence. Without it, CPB could not test Sweet’s conalsisi

50 Cashney 98 F.3dat 576
5.

521d. Similarly, Rule 60(b)(1) reliefis not available to allow a party merely to reargue an issue previously
addressed by the court when the reargument merely advances new argusgmp®ding facts which were
available for presentation at the time of gnginal argument.id. at577.

53 SeeDkt. 67 at 2.

54 SeeDkt. 59 at 7 n.4@" Sweets costs appear to include at least some portion [of] the costs for inteahatime!,
business lunches, technology upgrades and services, and legal serigitesy Dkt. 48, Ex. 23, atN11, 32, 72,
91).
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costswerede minimus Depriving a party of the ability to test a damages figure is no small
matter.

As CPB correctly observesguity does not support excusal of a volunfariyre to
come forth with important and required evidesoacerning an element ofpaima faciecase®
If voluntary failure were enough to tip the scales of equity, Rule 60(b)(1) would noteoralgr
advisory other procedural rules that advance the law’s interest in ordezlproggession and
finality,>® Rule 60 would undo finality altogether. However, voluntary failure is not enough to
tips the scale of equity; thimldstrue even where a party might cure any prejudice by tardily
supplying a damages figure. Therefore, Rule 60(b)(1) relief is unavailable bedthamegh no

easy task, Sweet could have protected against its miStake.

S5 Dkt. 64 at 3.

6 See, e.g.Fed. R. Civ. P16 (establishing mechanism for discovery deadlines); Fed. R. C% @stablishing
mechanism for summary judgment).

57 Cashner 98F.3dat576;see alsorapp,186 F.3dat1231 (“[A] party who simply misunderstands or fails to
predict the legal consequences of his deliberate acts cannot later, once the lessnedsturn back the clock to
undo those mistake$, Charles Alan Wright & Arthur R. Miller]1 Feckral Practice & Procedur® 2858 (3d ed.
2019) (“[R]eliance @ an unsuccessful legal theasyconsidered affirmative tactical decisions for which relief will
not be granted).
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CONCLUSION
This case ends not ovar‘technicality” orthe “unavailability of evidence afe minimus
costs in &3.4 million damage calculation® It ends because Swatitl not supply arestimate
of its costs usin@vailable evidenceFor this reason, and those explained above, Ssveet’
MotionsareDENIED.>®
SO ORDEREDis 23rd day ofJuly, 2019.

BY THE COURT:

A

ROBERT HELBY
Chief United States District Judge

58 Dkt. 67 at 5.
59 Dkts. 63, 69
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