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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH

MEMORANDUM DECISION AND
KELLY STAPLEY, ORDER DENYING IN PART AND
o GRANTING IN PART MOTION TO
Plaintiff, EXCLUDE TESTIMONY OF DR.
ROTHFEDER
VS.
MINNESOTA LIFE INSURANCE CO., Case No. 2:17-cv-653
Defendant. Judge Clark Waddoups

Before the courts Defendant Minnesota Life Insurance Cdvstion to Exclude
Testimony of Dr. Robert Rothfeder (ECF No. .3Zhe motion has been fully briefed, atie
court heard argument on the sameApnil 17, 2019. Having reviewed the pleadings and
materials submitted and msidered the arguments of counsel, the court now enters this order
DENYING IN PART AND GRANTING IN PART Defendatis motion.

BACKGROUND

Plaintiff is the daughter of the la@onrad Jahries. (ECF No. 2, at 1 1, Compl.) Mr.
Jahrieddied in his home on October 17, 2015, at the age of@4t 1 5 His body was found
by his hospice nurse, Penny Johnson, who is now deceased. Nurse Johnson reported that she
found Mr. Jahries “in the doorway to his bathroom . . . with his head against the d¢sicjam
and with “copious amounts of dried blood coming from his mouth and’n@S€F No. 32-3)
No one witnessed Mr. Jahries’s death, and an autopsy was not performed on his body. On Mr.
Jahries’s death certificate, ldgause of deatvasattributed to a stroke(ECF No. 33-7.)

Mr. Jahres was the owner of an accida@rdeath and dismemberment insurance policy

(the “Policy), which Defendant sold to him. (ECF No. 2, at § 6, ComIgintiff is the
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beneficiary of the Policy. The Policy states that Defendant will only providefibe“whenthe
insured’s loss resultdirectly—and independentlyfrom all other causef,om an accidental

bodily injury which was unintended, unexpected and unforeseen.” (ECF No. 33-2, at p. 4.) The
Policy further states that “fip bodily injury must be evidenced by a visible contusion or wound
and thait “must be the sole causetbt insured’s loss.ld. The Policy excludes payment

“where the insured’s loss or injury is caused directly or indirectly by,tsesaom,or there is
contribution from . . . bodily or mental infirmity, iliness or disease . .Id."at p. 5.

Plaintiff made a clainunder thePolicy. By letter cated May 25, 2016, Defendant denied
Plaintiff's claim becaus#ir. Jahries’sdleath wascaused directly or indirectly by, resulted from
or there wa contribution from bodily or mental infirmityljness or diseasé (ECF No. 33-10,
at p. 2.) Defendant’s denial letter further stated that it had not been providedoarmairdn to
support the conclusion that Mr. Jahries’s death resulted from an accidental bodyly lidju®n
March 17, 2017, Plaintiff, through her counsel, sent Defendattea éppealing its denial and
offering evidenceo support her assertion tHdt. Jahries’s death was the result of an accidental
bodily injury. (ECFNo. 3312) Enclosed with this letter wer&) a statement prepared by
Nurse Johnson, stating that she found Mr. Jahries “in the doorway to his bathroeith his
head against the door jgsic]” and with “copious amounts of dried blood coming from his
mouth and noseand a letter written by Dr. Rothfeder, stating that it was msdical opinion in
this matter is that Mr. Jahries suffered a slip and fall ambulatitigetbathroom, blunt cranial
trauma, and a fatal traumatic brain injuand thathe “found no @idence that any of Mr.
JahriesTsic] chronic medical conditions contributed in any way to his sudden.delath

Defendanteceived andeviewed Mr. Jahries’s medical recortsd referred the file to its

own doctor, Dr. Dennis Lee. Diree opined that the available records wassth “consistent and



supportive” of the cause of death listed on the death certificate (a strokeuppdrts/e of a
medical event thatause[d]Mr. Jahries to collapse and be later found deceased.” (ECF No. 33-
16, at p. 2-3.) Defendant therefore upheld its denial of Plaintiff’s claim.

Plaintiff thereafter initiated this actioseeking payment of benefits and asserting that
Defendanbreached the Policy and acted in bad faith in handling and denyuigiits The
parties have conducted discovery, including the depositions of Dr. Rothfeder, Dr. Lee, and Dr
Joseph, who was the hospice physician who signed Mr. Jahries’s death certificate. D
Rothfeder’s testimony and reports focustioree separate opons: 1) thaMr. Jahries fell as a
result of slipping or tripping; 2) that the fall caused Mr. Jahries to suffer blam@ttrauma and
a fatal traumatic brain injunyand 3) that none dflr. Jahriess medical conditions contributed in
any way to his deth (Id.; ECF No. 39-3 at p. 10.) These opinions, and the information that Dr.
Rothfeder relied on ireaching themarethe focus of Defendant’s motion to exclude.

ANALYSIS

Defendanprovides three arguments as to why Dr. Rothfed@stimonyshould be
excludedfirst, because it is based off the hearsailofse Johnson; secorakcausé®r.
Rothfeder is not qualified to offer an opinion aboutdhaseof the trip and falthat he alleges
Mr. Jahries sufferedand third because it is unrelidd

A. The court cannot find that Nurse Johnson’s statemenisadmissiblehearsay

Defendant first argues that Dr. Rothfedeestimonyshould be excluded because it is
based ofthe hearsagtatementsf Nurse JohnsanDefendant also argues,the alternative,
that if Dr. Rothfeder is allowed to testify, he should be excluded from offénegehearsay
statements to support hestimony. Two statements made by Nurse Johnson are at issue. The
first is herwritten memo in which she statdtht shefound Mr. Jahries “in the doorway to his

bathroom . . . with his head against the door[sig]” and with “copious amounts of dried blood
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coming from his mouth and nose.” (ECF No.32-The second are statements that she made to
Dr. Rothfeder during a November 7, 2017 telephone conversation. Dr. Rothfeder took notes of
this conversation, which indicate that Nurse Johnson told him that there was no immskent ri
Mr. Jahries’s health, that he was a “major fall risk” and “was supposed to useea aratiane to
ambulate,” and that on October 17, 2015, she “found him on the floor with his head against the
[bathroom] door jamb, obviously moribund [with] a lot of blood on his face, apparently from the
mouth and nose, with no obvious laceration.” (ECF No. 32-4.) Tiwss further state that
Nurse Johnson’s “assumption was that [Mr. Jahries] had ambulated to the [bathrdwut it
walker and had taken a fall striking his head on the way doweh.”

Defendant asserts that these statements are “classic hearsay” under Rule 801 of the
Federal Rules of Evidence.h& courtagreesNurse Johnson’s statememisre made out of
court andarenow being offered for their truthtkatNurse Johnson foundr. Jahriess body
lying with his head against the bathroom door jamb and that she assumed he had fallen while
walking to the bathroom ardied as a result dfitting his head Plaintiff responds that the
statements are nonetheless admissible under Rule 803(4)’s exceptiorefoestatmadéor
medical treatmentRule 803(4) only applies ttstatements made by the one actually seeking
receiving medical treatmentdnd is therefore inapplicable to statements that Nurse Johnson
made concerning Mr. Jahries’s hea@ardall v. Thompson, 845 F. Supp. 2d 1182, 1187, n.3 (D.
Utah 2012) (quotindrield v. Trigg County Hosp., Inc., 386 F.3d 729 (6th Cir.2004)).

The court cannot, lneever, rule as a matter of latat Nurse Johnson’s statements would
notbe admittedinder either Rule 804 or 807. Rule 804(¥kes admissible an unavailable
witness’s statement regarding another’s death “if the declarant . . . was siehtiassociated

with the person’s family that the declarant’s information is likely to be atelrFeD. R. EVID.



804(4)(B). Testimony wsoffered at thé\pril1l7 hearingto show that Nurse Johnson became
close with Mr. Jahries’s family after his deaiid before she made her statements. Nurse
Johnson clearly had personal knowledge of the information that she wrote into her mademo a
discussed with Dr. Rothfeder, and there is no reason to doubt that information’s accuracy.
Under Rule 807, a hearsay statemeudisissible if 1) it “has equivalent circumstantial
guarantees of trustworthinesg) “it is offered as evidence of a material fact;” 3)isitmore
probative on the point for which it is offered than any other evidence that the proponent can
obtain through reasonable effqQttand4) “admitting it will best serve the purposes of these rules
and the interests of justiCeFeD. R.EviD. 807. Nurse Johnson’s statements satisfy all four
categories.First, she is simply stating what she observed as the medical profesgiorfalund
Mr. Jahries’s body; there is nothing to suggest that her statements are wrthystw@econd, the
statements are offered for a material fathe state and positioning of Mr. Jahries’s body when
she foundt. Third, it is the only evidenaaf this fact,as Nurse Johnsomas theone who found
Mr. Jahries’s body andasthe only withes$o seethe volume of bloodhelost, since she cleaned
up the scene for the sake of his familECF No. 32-4, at p. 2.) Further, because Nurse Johnson
is now deceased, these statements arertlysevidence that exists as to her observations.
Fourth,Plaintiff's assertion that Mr. Jahries’s death was accidental and trepefeered by the
Policy is highly, if not exclusively, dependent on the evidence contained in Nurse Johnson’s
statements. Given that Nurse Johnson’s statements are the only form of thiseg\apesc
determination of this case requires tthetynot be excludedSee FeD. R. EviD. 102. Because
the court cannot determine as a matter of law that Nurse Johnson’s statemeridnaissible
hearsay, it will noexcludeDr. Rothfeders testimony for relying on them.hE courtsimilarly

cannot, at this point, bar Dr. Rothfeder from offering those statements to suppastiimerig.



B. Dr. Rothfeder is not qualified to opine aghe mechanism of Mr. Jahries’s fald is
therefore barred from offeringstifyingas to the cause of thiail.

Under Rule 702 of the Federal Rules of Eviderameexpert witness is permitted to offer
testify as to topics who whidhe has Scientific, technicalor other specialized kmdedge.” Dr.
Rothfedempracticed emergency medicine forrtitiyears and is therefore qualified to offer
opinions as to an individual’'s cause of dedttowever, some of thepinionsheoffers in this
case extentieyondhis qualifications.Again, Dr. Rothfeder offers three opinions: 1) that
Jahries fell as a result of slipping or tripping; 2) that the fall caused Mresabrsuffetblunt
cranial traumanda fatal traumatic brain injuryand 3) that none dfir. Jahriess medical
conditions contributed in any way to his death. (ECF No. 39-3 at p. 10; ECF No. 32-1, at p. 4.)

Dr. Rothfeder’s experienae emergency medicine, coupled with his review of Mr.
Jahries’s medical records, qualifieien to offerhis second and third opinions. His expece
even qualifies him to opine that Mr. Jahries fell because people ajéisfterdo. See ECF
No. 39-2, at 48:20-61:25.) His experience does not, however, qualify kjivethis first
opinion—thatMr. Jahries fell because he “slipped.Understanding, and offering an opinion as
to, the mechanism and causeMr. Jahries’s fall does not require medical expertise; it requires
expertise irforensic investigation. Dr. Rothfeder is not an expert in forensics and cannot
therefore opine as the cause of Mr. Janries’s fall. Dr. Rothfederramkledged his inadequacy
in this area during his deposition, where he admitted that he does not have “any idéaeabout
mechanism of [Mr. Jahries’s] fall” as “there really wasn’t a forensic invegiigat the scene

from which to further opine.” (ECF No. 39-2 at 61:22—-25.) Dr. Rothfeder is not qualified to

! Dr. Rothfederuses the terms “slipped” and “tripped” interchangeably.his depositionwhen pressed
regarding his conclusion that Mr. Jahries “suffered a slip and fall acclientsponded “Slip and fall, trip and fall.
A fall.” and clarified that hisopinion was really that Mr. Jahries “fell down because he either slippedraihsng or
he tripped on something."Sée ECF No. 392 at 6114-19.)
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testify as to the causd Mr. Jahries’s fall and his opinion tha#r. Jahries fell because he
slipped or trippeds therefore barred.
C. While Dr. Rothfede's testimony as tthe cause ofr. Jahries’s falis unreliable and

inadmissible, he may testify as to Mr. Jahries’s cause of dedtlwhether Mr. Jahries’s
other medical conditions contributed to his death.

Defendant also asserts that Dr. Rothfeder’s testirsbould be excluded becausesit
unreliable To be admissible, axperts opinion “must be based on facts which enghien] to
express a reasonably accurate conclusion as opposenjéatureor speculation . . . ."'Goebel
v. Denver & Rio Grande W. R. Co., 346 F.3d 987, 991 (10th Cir. 2003) (quotBgmez v.

Martin Marietta Corp., 50 F.3d 1511, 1519 (10th Cir.1995)

As discussed abovBy. Rothfeder’dirst opinion, that M. Jahries slipped or tripped, is
inadmissiblebecaus®r. Rothfeder is not qualified to offér The court also finds that this
opinionis pureconjectureand unsupported by the record, as is shown in the following exchange

from Dr. Rothfeder’s deposition:




(ECF No. 39-2 at 61:14-25.) Dr. Rothfeder suggests that Nurse Johnson’s statements support
his opinion that Mr. Jahries slipped, but neither Nurse Johnson’s written statementnuiesis
from their conversation suggest that she gave an opinionvetsatocaused/r. Jahries to fall
(See ECF Nos. 32 & 32-4.) Rather, Irs notesonly state that it was Nurse Johnson’s
“assumption” that Mr. Jahries hathken a &ll striking his head on the way down.” (ECF No.
32-4, at p. 2.)Dr. Rothfeder has no basis for his conclusion khatJahriesslipped or tripped.
That opinion ighereforeunreliable and inadmissible. While Rothfeder may state that Mr.
Jalries fell, he cannot offer an opinion as to what caused that fall.

Dr. Rothfeder’s second opinion, that Mr. Jahridalscaused him to suffdslunt cranial
traumaanda fatal traumatic brain injurydoes not suffer from the same inadequaches.
discussed above, Dr. Rothfedeg)perience in emergency medicine qualifies ko testify as to
an individual's cause of death. Here, he relies on that experience to opine trettrs died
as the result of bluntaumaanda fatal traumatic brain injuryln reaching this opinion, he relied
on Nurse Johnson’s statement that she found Mr. Jahries “with his head against the door jam
[sic]” with “copious amounts of dried blood coming from his mouth and nose.” (ECF No. 32-3.)
In both his written report and deposition, Dr. Rothfeder testified that in his experi@sce, t
evidence made it unlikely that Mr. Jahries died from a stroke. (ECF No. 32-1, at p. BldECF
39-2, at p. 68:19-79:5.) While Dr. Rothfeder’s support for his opimigint be slight, it is
enough to enablghim] to express a reasonably accurate conclusioppesed ta@onjectureor
speculation . . .” Goebel, 346 F.3d at 991 (quotingomez, 50 F.3dat1519.

Dr. Rothfeder’s third opinion, that nonelf. Jahriess medical conditions contributed
in any way to his deattsimilarly survives Defendant’s motion texclude Dr. Rothfeder

testified that Mr. Jahries’s death was a surprise and that “hetvim$@d shape for his age.



(ECF No. 39-2, at p. 80:14-82:6.) As such, he relied on statements made by Nurse Johnson that
Mr. Jahries’s “vial signs were excellent the day prior to his death” and that she “had no
expectation of imminent death” and applied his medical experience to those faetshidhe
opinion that Mr. Jahries’s death was sudden and solely caused by the hitting hisdrdael af
fell. (ECF No. 32-1, at p. 5.) Agaiwhile this support is slight, it is nonetheless sufficient to
allow Dr. Rothfeder to testifyDefendant’s attacks dbr. Rothfeder’s opiniomre more
appropriate for cross examinatiofiee Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 596
(1993)(“Vigorous cross-examination, presentation of contrary evidence, and carefudtinstr
on the burden of proof are the traditional and appropriate means of attacking shaky but
admissible evidence.”)
CONCLUSION

For the reasons stated above, the dd&RBY DENIESIN PART AND GRANTSIN
PART Defendaris Motion to Exclude Testimony of Dr. Robert Rothfeder (ECF No. 32ile
Dr. Rothfeder mayffer testimonythat Mr. Jahies fell, that the fall caused him to suffdunt
cranial traumanda fatal traumatic brain injuryand that that none of his medical conditions
contributed in any way to his death, Dr. Rothfed¢ BEREBY EXCL UDED from offering any

opinion or testimony as to tliause oMr. Jahrie&s fall.

DATED this 8th day ofMay, 2019.

BY THE COURT:

Clark Waddoups
United States District Judge




