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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ADAM PARKER and ANDREW HARBUT | MEMORANDUM DECISION AND
on behalf othemselves andll others ORDER ON ORDER TO SHOW CAUSE
similarly situated

Plaintiffs,
Case No2:17<v-00764DN-DBP
V.
District JudgeDavid Nuffer
MONAVIE, INC., and MONAVIE, LLC

Defendans.

Plaintiffs Adam Parker and Andrew Harbnitiated aputativeclass action against
DefendantdMonaVie, Inc.and MonaVie, LLJcollectively, “MonaVie”)in the United States
District Court for the Central District @alifornia, Western DivisioA.Mr. Parker dropped out
of the suit shortly thereafter, and Mr. Harbut filed an Amended Comgl@imé. Anended
Complaintalleges that MonaVie falsely advertised health benefits of its juice praamudts
asserts claims fofl) fraud, deceit, and misrepresentation; (2) violation of Utah Consumer Sales
Practices Act(3) violation of Missouri’'s Merchandising#&ttices Act (4) violation of
California’s Consumers Legal Remedies RGCLRA"); (5) violation of California’s False
Advertising Law(“CFAL") ; (6) violation of California’s Unfair Competition La@CUCL”") ;

and (7) violation of the Magnusdviess Act(“MM A”) .3

L Class Action Complaint‘Complaint”), docket no. 1filed Nov. 13 2012. Juicey Acai, LLC was also named as a
defendant in the case, but was dismissed on from the action on Marcv8yV2luntary Dismissal of Juicey Acai,
LLC Pursuat to Federal Rule of Civil Procedure 41(a)(1)(A)@bcket no. 20, filed Mar. 8, 2017.

2 First Amended Class Action Complaint (“Amended Complaimtticket no. 18filed Feb. 26, 2013.
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The case was subsequently transferred to the District ofMakwever, prior to
transferring the case, District Judge Terry J. Hatter denied two motiociagercertification,
and denied Mr. Harbut’s request to file a third class certification métioge Hattealso
dismissed Mr. Harbut's CCLRA, CFAL, and CUCL claimand Judg Hatter made several
evidentiary rulings, including the exclusion of Plaintiff's expert witnegshislel Starnbach,
Ph.D. and strikingf his expert witness repdft.

Following the case’s transfer to the District of Utat2017, no further action was taken,
and on March 15, 2019, the parties were directed to file a status téortdarbut’s Status
Report indicated that he intended to proceed on his class dibktosvever, i light of Mr.
Harbuts failure topreviously obtairclass certificationandbecaus¢he deadline to obtain
certification had long since passed, the parties were ordered to provide briefihgtbemw
subject matter jurisdiction exists.

Both parties have filed a responsive briéMr. Harbutasserts thagubject matter
jurisdiction existed under the Class Action Fairness Act of ZADAFA”) 2 at the time the

AmendedComplaint was filed? He alsoargueghatjurisdictionremainsnotwithstanding his

4 Order,docket no. 155filed July 10, 2017.

5> Order,docket no. 67filed Apr. 14, 2015; Ordedocket no84, filed Aug. 18, 2015.
8 Order,docket no. 122filed Mar. 8, 2017.

7 Order at 13, docket no. 155filed July 10, 2017.

81d. at 35.

9 Status Report Order, docket no. 172, filed Mar. 15, 2019.

10 status Reportglocket no. 174filed Apr. 2019.

1 Order to Show Causdocket no. 175filed Apr. 10, 2019.

2 plaintiff's Response to the Court’'s Order to Show Cause (“Hfa@rResponse”)docket no. 176filed Apr. 19,
2019; MonaVie's Response to Plaintiff’'s Response to Court’s Order to Shage (MonaVie's Responsetpcket
no. 177 filed Apr. 2, 2019.

1328 U.S.C. § 1332(d)

1 plaintiff's Response &-7.
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failure toobtainclass certificatiort® And he requested that the deadline for class certificate be
extended, that limited discovery be permitted, and that he be given ledeeatoléss

certification motion'® In its response, Mona¥iasserts thagairisdiction under CAFA does not

exist becauselass certification dishot occurandMr. Harbut cannot demonstrate grounds for
extending the class certification deadline or reconsideration of Judge $atttkers denying

class certificatiort” MonaVie also argues that Mr. Harbut’'s MMA claim should be dismissed for
his failure to respond to the jurisdictional question regarding the éfaim.

BecauseCAFA’s requirements wermet at the time the Amended Complaint was filed
subject matter jurisdimn existsfor Mr. Harbut’s claims for: (1jraud, deceit, and
misrepresentation; (2) violation of Utah Consumer Sales Practices AdB)avidlation of
Missouri’s Merchandising Practices Aétowever, Mr. Harbut failed to establish sufficient
grounds to extend the discovery aass certification deadliseand reconsider Judge Hatter’s
prior orders denying class certification. And because a class will not feedartithis case, Mr.
Harbut's MMA claim fails to meet the thresholeljuirement$or maintaininga private right of
action and is DISMISSED without prejudice.

STANDARD

“Federal courts are courts of limited jurisdiction and must have a statutisyfbatheir
jurisdiction.”® Courts “presume no jurisdiction exists absent an adequatérghbythe party

invoking federal jurisdiction that jurisdiction exists; that showing must be made b

151d.

%1d. at7-11.

" MonaVie’s Response &t11.

B|d. at 1213.

19 Dutcher v. Mathesqr840 F.3d 1183, 1189 (10th Cir. 20#iternal citation omitted).
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preponderance of the evidenc@ A federal court has a duty to considern spontevhether it
hassubject matter jurisdiction whenever a question aasds the existence of federal
jurisdiction2® “A court lacking jurisdiction . . . must dismiss the caasany stagef the

proceedings in which it becomes apparent that jurisdiction is lackifg.

DISCUSSION

The Amended Complairalleges class actiativersity undeiCAFA as the basis for
federal subject matter jurisdiction in this cd3&Under CAFA, a federal district court has
subject matter jurisdiction ‘over class actions involving [1] at least 100 membe{2] over $5
million in controversy when [3] minimal diversity is met (between at leastiefendant athone
plaintiff-class member).2* CAFA defines a “class action” as “any civil actifiled under Rule
23 of the Federal Rules of Civil Procedifé CAFA is silent on whether abs certification is
requiredto maintainfederal court jurisdiction. Although the Tenth Circuit has not directly

addressed the issé@several circuits have held that jurisdictidmes not depend on

201d.
21 Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doy@9 U.S. 274, 278 (197.7)

22Tuck v. United Services Auto. Ass859 F.2d 842, 844 (10th Cir.198@juotingBasso v. Utah Power & Light
Co,, 495 F.2d 906, 909 (10th Cir.1974gert. denied489 U.S. 1080 (1989%)see alsoFeD. R.Civ. P. 12(h)(3)

23 Amended Complaint §1.

24 Dutcher, 840 F.3d at 119(quotingCoffey v. Freeport McMoran Copper & Golei81 F.3d 1240, 1243 (10th Cir.
2009); see alsa28 U.S.C. § 1332(d)(2)

2528 U.S.C. § 1332(d)(1)(Bemphasis added).

26 At least two district courts have predicted that the Tenth Circuit would falevether courts of appeal to find
that subject matter jurisdiction remains notwithstanding the denial s ciatificationBurdette v. Vigindustries,
Inc.,No. 16-1083-JAR, 2012 WL 5505095, at *2 (IXan. Nov. 13, 2012)Edwards v. ZeniMax Media InadNo.
12-cv-004132WYD-KLM, 2013 WL 5420933, at *1 (D. Colo. Sept. 27, 2013)
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certification?’ Instead, the appropriate inquiry is whethgisdiction existed at the tinthe case
wasfiled as a class actioff This interpretation comports with the legislative history of CAFA
and the general principtbat “if jurisdiction exists at the time antexm is commenced, such
jurisdiction may not be divested by subsequent evefiLit, its consequences are concerning
In light of the failure to obtain class certification, this action remains limitedrto M
Harbuts individual claims, which are minimal and would not satisfy the jurisdictional amount
under28 U.S.C. § 1332(a)(2)The notion that plaintiffs can manufacture federal jurisdiction by
making classwide allegations that turn out not to be certifiable, for whatesemds deeply
troubling.”! Nonetheless, as noted by other codftthis is an issue for Congress to resolve.

The Amended Complaint m& CAFA’s requirements at the time of filing

While federal jurisdiction undéZAFA does not depend on certificatidhe arty
seeking to invoke federal jurisdictiatill must satisflyCAFA’s minimal diversity

requirements?®

27 F5 Capital v. Pappas356 F.3d 61, 77 (2d Cir. 203 Douisiana v. Am. Nat'l Prop. Cas. C@46 F.3d 633, 635
(5th Cir. 2014) Metz v. Unizan Banl649 F.3d 492, 5001 (6th Cir. 2011)Cunningham Charter Corp. v. Learjet,
Inc.,592 F.3d 805, 8067 (7th Cir. 2010)Buetow v. A.L.S. Enters., In650 F.3d 1178, 1182 n.2 (8th Cir. 2011)
United Steel, Paper & Forestry, Rubber, Mfg., Energy, Allied Indus. & Séovkers Int'l Union v. Shell Oil Cp
602 F.3d 1087, 10992 (9th Cir. 2010)Vega v. TMobile USA, In¢ 564 F.3d 1256, 1268 n.12 (11th Cir. 2Q09)
Wright Transportation, Inc. v. Pilot Corp841 F.3d 1266, 1271 (11th Cir. 2016)

2|d.

29 ewis v. Ford Motor C9685 F.Supp.2d 557, 567 (W.D. Pa. 20¢®We are persuaded by [the legislative history]
that deletion of the provision which would have mandated dismissal diveutéass actions which fail to satisfy the
requirements of Rule 23 reflects a Congressliament to allow cases which were originally filed as class actions
and met the CAFA requirements to continue in federal court even afteiceddif is denied.”)see alsoLouisiang
746 F.3d at 639

30 FreeportMcMoRan, Inc. v. KN EneygInc.,498 U.S. 426, 428 (1991$t. Paul Mercury Indemnity Co.
v. Red Cab C0303 U.S. 283, 2890 (1938)

31 Fleisher v. Phoenix Life Ins. C&97 F. Supp. 2d 230, 23® (S.D.N.Y. 2014)

321d.; see alsoTropical Sails Corp. v. Yext, IndNo. 14 CIV 7582, 2017 WL 1048086, at *16 n.5 (S.D.N.Y. Mar.
17, 2017)

33401]f the jurisdictional allegations are frivolous or defective from the outsen, jtnésdiction never existed in the
first place, regardless of the plaintiff's invocation of a class action urkieAC Metz,649 F.3d at 501 n.;4ee
alsoCunninghamb92 F.3d at 806/Nright Transportation841 F.3d at 1271
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In its Answer, MonaVie did not admit to CAFA jurisdiction over this acfibHowever
MonaVie has not allegeithat the Amended Complaint is frivolous or deficient under CAFA.
Instead, MonaVie filed a motion to dismiss the Amended Complaint on other gréundss
order denying the motioto dismiss,Judge Hatter determined that Mr. Harbut “satisfied the
requiremets for pleading fraud, establishing jurisdiction, and the acts alleged in his
complaint.®® AlthoughJudge Hattedid not discuss jurisdiction in detail, the Amended
Complaint on its facesatisfieSCAFA’s jurisdictional requirements

First, the parties are minimally diverdénderCAFA, diversity is met so long as at least
one plaintiffclass member isf a different citizenshifrom one defendarif. The Amended
Complaint allegedhatMr. Harbut ‘is a citizen of Missouri[.]® And MonaViés Answer admits
that “MonaVie Inc., is a Utah corporation with its principal place of business at 10855 South
River Front Parkway, Suite 100, South Jordan, Utah 84095,” and that “MonaVie, LLC is a
limited liability company organized under the laws of the state of Delaware whritspal
place of business at 10855 South river Front Parkway, Suite 100, South Jordan, Utat¥84095.”
Theseallegationsand admissionare sufficient to conclude that there is a reasonable probability

that Mr. Harbut and MonaVidnc. are diverse partie®.

34 MonaVie, Inc.’s and MonaVie, LLC’s Answer to Plaintiff's First AmeadComplain{“Answer”) 1 11, docket
no. 32 filed Nov. 21, 2013

35 Notice of Motion to Dismiss Plaintiff's Clas&ction Complaintdocket no. 24filed Apr. 4, 2013
36 Order at 3docket no. 31filed Nov. 7, 2013

3728 U.S.C. § 1332(d)(2)

38 Amended Complainf 11

39 Answerq 11; see alscAmended Complaint 1 145.

40 A corporation is a citizen of the state where it is incorporatetilso of the state where it has its principal place
of businessDepex Reina 9 P’ship v. Texas Int'| Petroleum Co89.7 F.2d 461, 463 (10th Cir. 1998 individual

is a citizen of the state in which she is domiciled, as evidenced by herglhgsation and intent to remain there
indefinitely. Martinez v. Martinez62 Fed. App’x 309, 313 (10th Cir. 2003)



https://ecf.utd.uscourts.gov/doc1/18314024080
https://ecf.utd.uscourts.gov/doc1/18314024080
https://ecf.utd.uscourts.gov/doc1/18314024052
https://ecf.utd.uscourts.gov/doc1/18314024077
https://www.westlaw.com/Document/N6A5002403C8911E18753CAB8A07CA78D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I38088af6971d11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_463
https://www.westlaw.com/Document/I451f668489d711d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_6538_313

Second, in order for CAFA jurisdiction to apply, the number of members of all proposed
plaintiff classes must be at least 100 in the aggregatee Amended Quplaint allegedhat
“thousands of individuals throughout tbaited States have purchased MonaVie Prodiféts
This allegation reasonably supports a proposed plaintiff class size of greatéOthenembers.

Finally, the amount in controversfleged exceexl$5,000,00y a preponderance of the
evidence® “When a plaintiff invokesederatcourt jurisdiction, the plaintiff’'s amourit-
controversy allegation is accepted if made in good féitkere,the Amended Complaint
allegesthat “[t]his court has original jurisdiction over this class action pursudt 19.S.C.

Section 1332(d)which explicitly provides for the original jurisdiction of Federal Courtsiyn a
class action . . in which the matter in controversy exceeds the sum of $5,000,000, exclusive of
interest and costs[.}® The Amended Complairisoalleged

The Productsost at least $39.00 for 25 ounc¥s.

The MonaVie Products sell for about $40 for a 25.3 ounce bottle, or about $4 to
$6 per day if the Product is used as directed on the Bbttle.

Mr. Harbut made an online purchase of MonaVie (M)mun . . . on September 29,
2011. The purchase was in the amount of $4245.

MonaVie LLC reportedly generated more than $2 billion in revenue from 2005 to
2010, according to its CEO, Dallin Lars&h.

4128 U.S.C. § 1332(d)(5)(B)

42 Amended Complaint 4.

4328 U.S.C. §8§ 1332(d)(2]6); Frederick v. Hartford Underwriters Ins. C®83 F.3d 1242, 1247 (10th Cir. 2012)
44 Dart Cherokee Basin Operating Co., LLC v. Oweét U.S. 81, 553 (2014)

4 Amended Complaint 1.

41d. 1 3.

471d. 1 44.

48 Amended Complaint 3.

4 Amended Complaint ¥5.
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Based upon the size of the prospective class merabbeged a fact finder might legally
concludethatthe damages exce&8,000,000°

Overall,the Amended Complaint’s jurisdiction allegations were not frivotous
defective athe time of filing Thereforefederal subject mattgurisdiction over this matter
continues to exist under CAFA, regardless of class certification

Good cause does not exist extend discoveryand class certificationdeadlines
or to reconsider Judge Hatter’s prior orders denying class certification

In his Response, Mr. Harbtgquests that the deadline to file a motion for class
certification be extended and discovery reopetié¢d. schedule may be modified only for good
cause and with the judge’s consetftNr. Harbut has not shown that good cause existis.
case has been pending since November 13, 20TRestipulated deadline for seekiotass
certification deadlinevas January 6, 208.Mr. Harbut twice sought and was denied class
certification>® And as recently as March 9, 2017, was denied leave ta filed motion for class
certificationunder a “limited fund” class theory because:

Such a theory is unsupported. Among other issues — such as the questionable

existence of a limited fundthe tort claims in this case are unliquidated and Rule

23(b)(1) cannbbe used to “aggregate unliquidated tort claims on a limited fund
rationale.®®

Mr. Harbut’s basis for seeking an extension of discoverylamdlass certification

deadline is to permit him identify MonaVie’s available assets, so that he maglilesa

50 Hammond v. Stamps.com, In844 F.3d 909, 912 (10th Cir. 2016)

51 Plaintiff's Response at-11.

52Fep. R.CIv. P. 16(b)(4)

53 Complaint.

54 Order on Stipulation Regarding Class Certification Discovery andiBgiefocket no. 53filed Nov. 7, 2014
5 Order,docket no. 67filed Apr. 14, 2015; Ordedocket no. 84filed Aug. 18, 2015.

6 Orderat 1, docket no. 22, filed Mar. 8, 201qquotingOrtiz v. Fibreboard Corp.527 U.S. 815, 843 (1999)
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https://ecf.utd.uscourts.gov/doc1/18314024469
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certification motion under a “limited fund” class the8AMr. Harbut provides no argument or
citation to legal authority to justify reconsidering Judge Hatter's conclubet—regardless of
MonaVie’s available assetsa “limited fund” class theory cannot be usedNor Harbut’s
claims.Extending discovery and permitting Mr. Harbut to file a class certificatiotiomunder
a “limited fund” theory would be futile.

Additionally, prior to the case’s transfer to the District of Utah, Judge Hatesd on the
parties’ evidentiary motion® This case is nearly seven years old and is ready forltrabuld
be prejudicial to MonaVie to now reopen discovery and prolong the case’s disposition.
“Fundamental fairness, as well as the orderly administration of justjoges that defendants
haled into court not remain indefinitely uncertain as to the bedrock litigation fdet aimber
of individuals or parties to whom they may ultimigtbe held liable for money damagés.”
Further delays to this casee simply not warranted.

Mr. Harbut’'s MMA claim fails to meet the threshold requirements
for maintaining a private right of action

The Order to Show Cause directed Mr. Harbut to respond with factual allegations and
argument demonstrating how his MMA claim meet the requiremenfs ofS.C. § 2310(d)(3)
for maintaining a private right of actidd.Mr. Harbut's Response did not address the issue.
The Amended Complaint allegesause of action for violation of the MM&.The

MMA provides for a private right of action for violations of the Act and federal subpgeter

57 Plaintiff's Response at-T1.

58 Order at 35, docket no. 155filed July 10, 2017.

59 McCarthy v. Kleindienst741 F.2d 1406, 1412 (D.C. Cir. 1984)
80 Order to Show Cause at

61 Amended Complaint {18-125.
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jurisdiction over such suit%.However, “[n]o claim shall be cognizable in a suit brought [in
federal cour)—(A) if the amount in controversy of any individual claim is less than the sum or
value of $25; (B) if the amount in controversy is less than the sum or value of $50,000 yexclusi
of interests and costs) computed on the basis of all claims to be determined suithpr (C) if
the action is brought as a class action, and the number of named plaintiffs isressetha
hundred.®® The individual claims olr. Harbut seek recover for a only single purchafse
MonaVie product in the amount of $42.#5Therefore Mr. Harbut's MMA claim fails to meet
the threshold requirements for maintaining a private right of action, and MISEED without
prejudice.
ORDER

THEREFOREIT IS HERBBY ORDERED thathe Order to Show Cau%ds
SATISFIED. Subject matter jurisdiction exister Mr. Harbut’s claims for: (1jraud, deceit, and
misrepresentation; (2) violation of Utah Consumer Sales Practices AdB)avidlation of
Missouri’s Merchandisig Practices Act

IT IS FURTHER HEREBY ORDERED th&dr. Harbuts request foto extend the
discovery andlass certification deadliseand reconsider Judge Hatter’s prior orders denying
class certifications DENIED. A class will not be certified in thigse.

IT IS FURTHER HEREBY ORDERED th&dr. Harbut's MMA claim is DISMISSED

without prejudice.

6215 U.S.C. § 2310(d)(1)(B)

631d. § 2310(d)(3)

64 Amended Complaint T 13.

85 Docket no. 175filed Apr. 10, 2019.
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IT IS FURTHERHEREBY ORDERED that

(1) A telephonicstatus conference is set fomesday July 2, 2019, at 8:30 a,. .
which time trial and trialelated dates will be set; and

(2)  The parties shall meet and confer beftwe gtatus conference to discuss:
a. participation in a Magistrate Judge Settlement Conferearuk
b. whether a joint trial should be held on overlapping issues in this matter

andPontrelli v. MonaVie, Inc., et 812:17¢v-01215DN-DBP.
DatedMay 24, 2019.

BY THE COURT:

David Nuffer S
United States District Judge
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