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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

LYNDAL D. RITTERBUSH,

o MEMORANDUM DECISION
Plaintiff, & ORDER ON DEFICIENT

AMENDED COMPLAINT
V.

STEVEN TURLEY, Case N02:17-CV-845-JNP
Defendant. District Judge JilN. Parrish

Plaintiff, inmate Lyndal D. Ritterbush, bringjsis pro secivil-rights actionsee42
U.S.C.S. § 1983 (20)9n forma pauperissee28 id. 8 1915Having now screened the
Amended Complaint undés statutory review functighthe Court orders Plaintiff to file a
second amended complaint to cure deficiencies before further pursuing claims.

A. Deficiencies in AmendedComplaint
AmendedComplaint:

(a) names just one defendaBteven Turleywho has not been affirmatively linked toyan
alleged constitutionatiolation.

(b) appears to inappropriatelyl@de civitrights violationson a respondeat-superior theory.

! The screening statute reads:

(a) Screening=—The court shall review . . .@mplaint in a civil action in
which a prisoner seeks redress from a governmental entity or officer or
employee of a governmental entity.

(b) Grounds for dismissat-On review, the court shall identify cognizable
claims or dismiss the complaint, or any pamtof the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim upon which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune from
such relief.
28 U.S.C.S. § 1915A (2019).
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(c) does not state what relief is requested.

(d) possibly assertslaim onthe constitutionavalidity of his imprisonment, which should be
brought ina habeagorpus petition, nativil-rights complaint.

(e)raises issue of classificatide.g., sixandonehalf years in “maximum security loakp”) in a
way that does not supfa cause of action (see below).

(f) assertxlaim possibly invalidated by the rule leck(see below).
(g) failsto state a constitutional claim regarding parole whiatoisa federal right (see below).
(h) is not on the form required by the Court.

(i) has claims apparently regarding current confinement; however, the aana@a apparently
not drafted with the help of contract attorneys.

B. Instructions to Plaintiff

Rule 8 of the Federal Rules of Civil Procedure requires a complaiohtain "(1) a
short and plain statement of the grounds for the court's jurisdiction . . .; (2) a short and plai
statement of the claim showing that the pleader is entitled to relief; and¢&)and for the
relief sought."Rule 8's requirements meangwarantee "that defendants enjoy fair notice of
what the claims against them are andgtainds upon which they restV Commc'ns Network,
Inc. v ESPN, In¢.767 F. Supp. 1062, 1069 (D. Colo. 1991).

Pro se litigants areot excused from observing these minimal pleading demériis. is
so because a pro se plaintiff requires no special legal training to recountsheufacunding his
alleged injury, and he must provide such facts if the court is to determine whetherdseou&
claim an which reief can be grantedMall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).

Moreover, the Court may noassume the role of advocate for a pe litigant."ld. Thus, the



Court will not "supply additional facts, [or] construct a legal theory for pfaititat assumes
facts that have not been pleaddduhn v. White880 F.2d 1188, 1197 (10th Cir. 1989

Plaintiff should consider the following poirttgfore refiling his complaint. First, the
revised complaint must stand entirely on its own and shall festte orincorporate by
reference, any padf the original complaintSee Murray v. Archamba@32 F.3d 609, 612 (10th
Cir. 1998) (stating amended complaint supdes original).

Second, the complaint must clearly state what dafééndanttypically, a named
government employedlid to violate Plaintiff's civil rightsSee Bennett v. Passi45 F.2d
1260, 1262-63 (10th Cir. 1976) &singeach named defend&npersonal participatiors
essential allegation in civiights action. "To state a claim, a complaint must 'make clear exactly
who s alleged to have domwehatto whom™ Stone v. AlbertNo. 08-2222, slip op. at 4 (10th Cir.
July 20, 2009) (unpublished) (emphasis in original) (qudRogbins v. Oklahom#&19 F.3d
1242, 1250 (10th Cir. 2008)).

Third, Plaintiff may not name an individual as a defendant based solelg ontrer
supervisory positiorSee Mitchell v. Maynard0 F.2d 1433, 1441 (10th Cir. 1996) (stating
supervisory status alone does not support § 1983itjabi

Fourth,a grievancalenial alone with no “connection to the violation of constitutional
rights alleged by plaintiff, does not establish personal participation under 8§ 198Bagher v.
Shelton No. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24, 2009).

* Heck
The Court concludes that Riéif's claims mayncludesome allegations that if true may

invalidate his sententseexecution”In Heck the Supreme Court explained that a § 1983 action



that would impugn the vality of a plaintiff's [incarceration¢annot be maintained unless the
[basis for incarceratiorfjas been reversed on direct appeal or impairealisteral
proceedings.Nicholsv. Baer No. 08-4158, 2009 U.S. App. LEXIS 4302, at *4 (10th Cir. Mar.
5, 2009) (unpublished) (citingeck v. Humphreys12 U.S. 477, 486-87 (1994heckkeers
litigants "from using a § 1983 action, with its more lenient pleading rules, lermta their
conviction or sentence without complying with the more stringent exhaustiomer@ents for
habeas actionsButler v. Comptop482 F.3d 1277, 1279 (10th Cir. 2007) (citation omitted).
Heckclarifies that "civil tort actions are not appropriate vehitbeshallenging the validity of
outstanding criminal judgments512 U.S. at 486.

Plaintiff argues that his constitutional rightsre breacheth a way that may attack
Petitioner's very imprisonmeriteckrequires that, i plaintiff request§ 1983 danagesthis
Court must decide whether judgment for the plaintiff would unavoidably imply thatifigint
incarceration is invalidd. at 487. Hre, it appears it may @ome chims.If this Court were to
conclude that Plaintiff's constitutional rightseeviolated in a prejudicial manner, it would be
stating that Plaintiff'sncarceration was not valid. Thus, the involved claims "must be dismissed
unless the plaintiff can demonstrate that the conviction or sertescaready been invalidated.”
Id. Thishasapparently not happened and may result in dismissal of such claims.

* Right to Parole

Plaintiff's arguments aboldack of due process or fairnasshis sentence executiondo
not state a constitutional violatioAfter all, "[t]here is no constitutional or inherent right of a
convicted person to be conditionally released beforexpeation of a valid sentence,

Greenholtz v. Inmates of Neb. Penal & Corr. Complid2 U.S. 1, 7 (1979here, a term of five



years to lifeRitterbush v. BenzoiNo. 2:17€V-913-RJS, Doc. No. 21-1, at 2 (D. Utah Nov. 13,
2018). "Parole is a privilege," not a constitutional riggge Lustgarden v. Guni&66 F.2d 552,
555 (10th Cir. 1992). Furthermore, it is well established that the Utah parole statute does not
create a liberty interest entitling prisoners to federal constitutional protesgerMalek v. Hayn
26 F.3d 1013, 1016 (10th Cir. 1994). Because Plaintiff has no substantive liberty interest in
parole under the Federal Constitution, he may nthisnfederal suit challenge procedures used
to deny him paroleSee Olim v. Wakinekond61 U.S. 238, 250 (1983)herefore, the Court
concludes that Plaintiff fails toate a claim here

 “Maximum Security Lock- Up”

An inmate’stime spent under apecifc classification-e.g.,"maximumsecuritylock-
up”--does nohecessarilyneanthat prisonadministratorsveredeliberatelyindifferentto
conditionswith a substantiaiisk of seriousharm.SeeFarmerv. Brennan511U.S.825, 834
(1994).Nor is it, perse,™atypical[of] ... the ordinary incidents of prisdife.” SeeAdamsv.
Negron,No. 03-1110, 94~ed.Appx. 676, 2004).S. App. LEXIS 3558,at*4 (10thCir. Feb.25,
2004) (quotingsandiny. Conner,515U.S.472, 484 (1995) (unpublished) (holdinggeanentn
highly structuredrestrictiveunit notdeliberatandifference).Rathertime spentn “maximum
securitylock-up” is thesortof confinementhatinmatesshouldreasonablyanticipatereceiving
at some pointn theirincarceration.’Hewittv. Helms 459U.S.460, 468 (1983Plaintiff’s

vagueassertionsieredo notstatea claim uponwhich relief maybe granted.



ORDER

IT IS HEREBY ORDERED that:
(1) Plaintiff must within thirty days cure thmendedComplaint’s deficiencies noted above.
This is the second and FINAL order allowing Plaintiff to cure deficienciessiodmplaint. If a
second amended complaint is filed, the Court will screen it for dismissal areserv
(2) The Clerk's Office shall mail Plaintiff a copy of the Pro Se Litigauide with a form
complaintand habeas petition for Plaintiff to use should he sédo file antheramended
complaint or a habeas-corpus petition.
(3) If Plaintiff fails to timely cure the above deficiencies according to thieOs instructions,
this action will be dismissed without further notice.

DATED April 30, 2019.

BY THE COURT:

UDGE JILL N. PARRISH
United States District Court



