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This matter is before the court ¢me partial Motion to Dismiss(the “Motion”) filed by
Defendants Evergreen Strategies, LLC (“Evergreen”), Relay Advanced Maténal (“RAM”),
PSD International, LC (“PSDI”), and Aaron A. Patey (“Patey”) (collectively “Defendants”).
Defendants movto dismiss Plaintiff Celtig LLC’s (“Celtig”) second cause of action (“Collint
asserting a claim for fraudulent inducement, in its entirety, and tharidsthird causes of action,
asserting claims for breach of contract (“Count 1”) and declaratory judlgft@ount 111”), as to
Defendants RAM, PSDI, and Paten the grounds thainly Evergreen was a signatory to the
contracts at issuBecauseCeltig stipulates tdte dismissal of Count,lseeECF No.143at5, the
court addresssonly the Motionto DismissCounts land 1.

l. FACTUAL BACKGROUND !

This casarises froma business disputever thealleged breach of contractual agreements
to buy and selgraphenga substance used in various industrial applicatioe#tig, a Tennessee
limited liability company? created a process allowing for the mass production of graphene at low
cost.Aaron Patey is a citizen of Utah. Patey owned and operated thsifmlentities: Evergreen,

a Nevada limited liability company whose members are citizet#taif; PSDI, a Utah limited
liability company whose members are citizens of Ugadd RAM, a Delaware corporation with its

principal place of business in Utéh.

! The following facts are drawn from Celtig’s second amended complaiatgieen and RAM’s counterclaim and
third-party complaint, the court order denying Defendants’ Motion to Dssfoislack of subject matter jurisdiction,
seeECF No. 62, and the exhibits attached to the Complaints, which are Igropesidered on a motion to dismiss.
See Tal v. Hogam53 F.3d 1244, 126n.24 (10th Cir. 2006) (“Exhibits attached to a complaint are properly dreate
as part of the pleadings for purposes of ruling on iomado dismiss.”).

2 Celtig is a Tennessee LLC comprised of five members. As of Septemt&176 four of the members were citizens
of Tennessee and one was a citizen of South Carolina.

3 RAM was formed for the purpose of purchasing graphene fromgCelti



Celtig alleges that Patey operated the three entities with unityterest and ownership
suchthat an alter ego relationshgxistedbetweenthem. In support, Celtiglleges that Patey
dominated and controlled the three entiesithatthe three entities/ere essentiallgquivalent
because thegommingledbusiness operatiomsd fundssharecheadquarters and emplogeand
acted interchangeably in relation to the Agreements.

A. INITIAL NEGOTIATIONS

On or about January 3, 20X¥@presentatives of3DI, including Patey, traveled to Celtig’s
offices in Knoxville, Tennessed¢o propose a business agreement under whiddl R@®uld
purchase graphene produced by Celtig then resell the graphene on the global market. At the
meeting, Patey offered to purchaakthe graphene currently in Celtig’s inventory for testing.
Pateyrepresented that he already had buyers watbrgurchase graphene and asked Celtig to
increasats production to meet his demand.

On or about January 23, 2017, PSDI and Celtig executed a memorandum of understanding
(“MOU"). Celtig agreed to sell 120 kilograms of graphenePSDIfor $78,000.00 After the
January meeting, Patey’s otlmympany Evergreen, assumed PSDI’s place in the negotiations.
On or about March 28, 2017, Evergregmed two business agreements with CeltigDbénitive
Agreementand theExclusive License and Distribution Agreemdfiticensing Agreement”)
(collectively the “Agreements?’)

B. DEFINITIVE AGREEMENT

Paragraptl of the Definitive AgreementequiredEvergrea to prepay $750,0150 for
the purchase of 833,350 grams of graphene from Celtig within three business taymdol
execution of the agreement. Evergreen then agreed to purfcbas€eltigup to two tons per
month of graphene over the next three yeling Definitive Agreement established that the parties

were to agree on the quality standards, tolerarares specifications for the graphene sold and



purchased thereunder. The parties agreed that the timing of the deliveukelsbe decided in
writing at a later date.

In return, Celtig agreed to amend its operating agreement to join Evergreewoéing
member, transfer through an appropriate legal instrument a 30% voting ownership interest
Celtig to Evergreen, and guarantee Evergreen at least 30% of the voting meprdretisbiboard.
SeeECF No. 1#1 at 3.0n May 11, 2017, Celtig sent Evergreen an amended Operating
Agreement. Celtig requested Evergreen’s comments and requested that Eveagneetha
individuals who would sit on theoard. Evergreen never responded. To date, Celtig has not
amended its Operating Agreement to make Evergreen a member of Celtig, ane theriwnt
members of Celtig have not approved the transfer ofatiygg membership interest to Evergreen.

The parties also assented ¢ertain terminationterms containedin the Definitive
Agreement First, the Definitive Agreement states thaCiltig fails to produce ordeliver the
grapheneaccording to the terms of the Agreememtsif Evergreens “unable to purcase the
yearto-year volumes specifigtthen either partyrhay elect to terminate this Agreement and the
Exclusive License and Distribution Agreement, terminate Evertgdmrard representation and
observation right$,and return the 30% ownership intd@reansferred to Evergreéfor a purchase
price of $1.00.” ECF No. 12 at 5. The Definitive Agreemeatso states that “[t]his Agreement
may also be terminated by the parties for other redsand,termination would b&achieved by
the buyout by one party of the other for an amount determined to be the fair market value of the
sellingparty s interests hereundétd. The Definitive Agreemerthen statethatthe “‘termination
rights’ as described above “are in addition to any other remedies availdale at in equity for

a breach of this Agreementd.



C. LICENSING AGREEMENT

The parties also executed a Licensing AgreengesECF No. 171. Under the terms of
the Licensing AgreemenEvergreen agreed to use its best efforts to promote, market, and sell
graphene purchased from Celtig and to be responsible for the cost of marketingirzgdhse
graphene. In exchange, Celtig agreed to sell Evergreen all the gragiegedlld produce. The
Licensing Agreement included a provision allowing for termination of the Agneeifitee “non
terminating party . . . fails to provide within fourteen (14) days after a retprestiequate and
reasonable assurance of its financial and operational capacity to perform a&imelgf its
obligations under [the] Agreementd. at 7.

D. PERFORMANCE OF THE AGREEMENTS

On or about April 4, 2017, Celtig received a $750,01p@&paymenfrom PSDI under
paragraph 1 of the Definitive Agreement. On or about April 14, 2017, Patey and David Nielson
(“Nielson”), anemployee of RAMyequested that Celtig immediately ship one ton of graphene to
Evergreen and PSDBrian Edwards,the CEO and manager &eltg, informed PSDI and
Evergreen thaCeltig did not have that amount of graphene in stock, that the productiod woul
take six weeksand that it would need to acquire some of#wriestedraphene frona production
partner in China called Sinagraphef#sing the $750,015.00 prepayment and an additional
$350,000.00l0an, Celtig purchased the raw materials and necessgrpment, and began
production.On or about April 30, 2017, Edwards emailed Patey and informed him that Celtig
would produce P50 kilograms of graphene in May and 1,250 kilograms in June aclds#id
the specification®f the graphene, which ewe consistent with thgraphenegoreviously sold to
Defendantgursuant to the January 20MDU. Celtig did not hear from theefendants for several

weeks.



On or about May 26, 2017, Edwards advised Patey that 1,000 kilograms of graphene would
be available for piakp by midJune and requested a Purchase Order from Rétegn Patey failed
to respond Edwards notified Patey that Evergreen wad complyng with the termsof the
Agreementsand that Evergreen would need to rectify its noncompliance. Patey resgmnded
asking for a “spec verificatighwhich Celtigsent.Upon receiptPatey represented that Evergreen
would issue the Purchase Orders.

On or about June 22, 2017, Evergreen sent an “initial Specification” after production had
already been completed. The neaty, Edwards notified Evergreen that the graphene was ready
for pickup. Between June 29 and July 6, 2017, Edwards and Nielson exchanged emails concerning
the status of the shipment. Nielson assured Edwards that Evergreen would pick up anchpay for t
graghene.

On July 7, 2017, Edwards expressed concern about Evergreen’s failure to pick up and pay
for the ton of graphene. Edwards advised Evergreen that if payment was not recdiigeaoGlel
have to consider selling the graphene outside oAtreemerd. In response, on July 7, 2017,
Evergreen sent Celtig a purchase order for 96.5% and 99% pure graphene, which was consistent
with the quality sold under the January 204@U. The purchase orders did not specifyiek-up
date.

On July 10, 2017, Patey sent an email to Edwards and thanked him foragtene
production. The email included no assurances that he would pick up or pay for the graphene.
Between July 10 anduly 20, 2017 Edwards continued to demand that Evergreen pick up and pay
for the graphene. Edwards advised Evergreen that Celtig would not continue producirangraph
until it received payment for the graphene already prodirady assured Edwards that Evergreen

would pay for the graphene. On Jul, 2017, Edwards askddr a timdine of when Evergreen



would pick up the graphene. He ald®@mandegaymentwithin fourteen daysnda responséo
the letterin no later than two days. Patey did not respond.

E. TERMINATION OF THE AGREEMENTS

On August 4, 2017, Edwards, pursuant to paragdaphthe Licensing Agreemendee
ECF No. 171 at 7, notified Evergreen that Celtig was demanding proof of Evergreen’s financial
and operational capability to perforend demanded a response within 14 days. On August 18,
Evergreen asked for a tweeek exension to provide proof of its financial wherewithal. Edwards
agreed.Two-more weeks passed, but Evergreen failed to provide proof of its financial and
operational capabilities.

Evergreen never picked up or paid for the metric ton of graphene it or@er&eptember
11, 2017, Edwards emad Pateyand informed hinthat Evergreen was in material breac¢hhe
Agreementdecause of itfailure to provide evidence of ifsiancial capabilities and based on its
failure to pay forand pick up the graphengédwardsinformed Patey thateltig was terminating
the AgreementsOn September 14, 2017, Celtig, through counsel, reiterated that it believed
Defendants were in breach and that it was terminating the Agreements.

In response, counsel fefendantsent Celg a letter threatening sulECF No. 173.
Defendants reiterated this warning iletierdatedSeptember 23, 2017. ECF No—-#/Evergreen
did notrequest mediatiom either letter ThereafterCeltig filed suit against Evergreen, RAM,
PSDI, and Patey on September 26, 2@k8erting three claims against B#fendants: Count I,
breach of contract; Count IlI, fraud in the inducement; and Count Ill, declaratormeudg
BecauseCeltig has stipul&d to dismiss Count IseeECF No. 143 at She court addressthe

Motion onlyas to Counts | and Il



. DISCUSSION

Defendants move to dismipart of Plaintiffs’ Complainfor failure to state a claim under
Fed. R. Civ. P. 12(b)(6)Count lasserta ckim for breach of the Definitive Agreement and the
LicensingAgreement ancountlll seeks aleclaratory judgmerthat Celtig properly terminated
the Agreements because Defendants breaché&dieementsDefendants allege that these claims
should be disnsised against RAM, PSDI, and Patey bec@efendantargue thaCeltig’s claims
can only be assertegdjainsEvergreen, which was tisggnatoryto theAgreementsCeltig opposes
the motion on the grounds that all four DefendariEvergreen RAM, PSDI, and Btey—were
alter egas of each otheunder Utah lavand, accordingly, Celtig argues that@#fendantcan be
held jointly and severally liable fahe alleged conduct dEvergreen

First, the court notes thatlmoughDefendantgiled theirMotion as anotion to dismis$or
failure to state a claim pursuantRap. R. Civ. P. 12(b)(6),the Motion was filed on January 21,
2019, more than a year after the pleadings cloB8&d.Motion is not properly brought as a motion
to dismiss becaudeeD. R. Civ. P. 12(b) stateshata “motion asserting any of these defenses
including an alleged failure to state a claifmust be made before pleading if a responsive
pleading is allowed.Only a motion for judgment on the pleadingsder ED. R. Civ. P. 12(c)
may be broughtja]fter the pleadings are closed[.Thus, thisfiling wasimproper,and the court
is authorized to deny the Motion on this ground aldiexertheless, the court addressestieits
of Defendants’ MotiorbecauseCeltig did not move tetrike. The courtfirst addresses whether
Celtig hasplausibly alleged that the Defendants are altersegnd then whether the breach of
contract and the declaratory judgmelaimsare properly brought against Patey, Ram, and PSDI.

A. LEGAL STANDARD

The cout evaluates a Fed. R. Civ. P. b}{6) motion using the same standard as a Fed. R.

Civ. P. 12¢) motion.Colony Ins. Co. v. Burk&98 F.3d 1222, 1228 (10th Cir. 2012) (citiPark



Univ. Enters. v. Am. Cas. Cadl42 F.3d 1239, 1244 (10th Cir. 2006))J o survive a motion to
dismiss, a complaint must contain sufficient factual matter, accepted as tistaida claim to

relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678009) (quotingBell Atl.

Corp. v. Twombly550 U.S. 544, 57(R007)).“At the motionto-dismiss stagdgthe courtmust
accept all the welpleaded allegations of the complaint as true and must construe them in the light
most favorable to the plaintiffAlbers v. Bd. bCty. Comm’rs of Jefferson Cty.71 F.3d 697, 700

(10th Cir. 2014) (quotingcressman v. Thompsonl9 F.3d 1139, 1152 (10th CR013)).“[A]

court should disregard all conclusory statements of law [in the complaint] anderowsiether

the remaining specific factual allegations, if assumed to be true, plaugiglgssihe defendant is
liable.” Kansas Penn Gaming, LLC v. Colljrgb6 F.3d 1210, 1214 (10th Cir. 2011).

B. ALTER EGO THEORY

Evergreen is the only defendant that signed the Definitive Agreesnenthe Licensing
AgreementHowever,Celtig asks the court to “pierce the corporate viilteach the other three
defendants—Patey PSDI, and RM—andfind them to be alter egos of each otli@rdinarily a
corporation is regarded as a legal entity, sstpaad apart from its stockholderddockstader v.
Walker, 510 P.2d 526, 528J(ah 1973).But under the “welestablished practice of piercing the
corporate veil, ‘the corporate form will be disregarded and the personal asset®miolling
shareholder or shareholders may be attached in order to satisfy the rdkhtsiities of the
corporation” United States v. Badge818 F.3d 563, 568 (10th Cir. 201@juotingN.L.R.B. v.
Greater Kansas City Roofin@ F.3d 1047, 1051 (10th Cir. 1993)State law governs this

determinationSeed. In Utahy the corporate form may be disregarded if two elements are present:

4The parties do not address choice of law but appear to stipulate to Utfain thepurpose of this Motion. Although

the choice of law clause in the Agreements specifies Utah law as the praélpertyadfor “interpret[ing] and
constru[ing]” the Agrements, ECF No. H1 at 10, that clause does not necessarily dictate the applicable law for other
issues in this case, including the alter ego disj3geCascade Energy & Metals Corp. v. Ban&386 F.2d 1557, 1575



(1) there must be such unity of interest and ownership that the

separate personalities of the corporation andhtfigidual no longer

exist, viz., the corporation is, in fact, the alter ego of one or a few

individuals; and (2) the observance of the corporate form would

sanction a fraud, promote injustice, or an inequitable result would

follow.
Norman v. Murray FirstThrift & Loan Co, 596 P.2d 1028, 1030 (Utah 1979nderthis test,
“thereis no single factor that alone justifies piercing the corporate veil™*arareful review of
the entire relationship between various corporate entities andditesstors and officefsis the
overarching inquiry. 1 Fletcher Cyc. Corp. § 41 (2019).

In their Motion to Dismiss, Defendants do not challenge Celtig’s assertion that the four
Defendants are alter egdnstead Defendantsnerely argue that such an alléga, regardless of
its merit,cannot create substantive liability fl@AM, PSDI, and Patey, which are not signatories
to theAgreementsSeeECF No. 124 at 10. Then, in their reply, Defendants summeanglyethat
Celtig has improperly plead that the peties arealter egasin the first placeSeeECF No. 147at
4-5. AlthoughDefendants’ argumentgyainsthe sufficiency of Celtig’s pleading®ncerning the
existence of an alter ego relationship are improperly rdagethe first timein their reply brief,
seeHeadrick v. Rockwell Int Corp., 24 F.3d 1272, 1278 (10th Cir. 1994), the court briefly

addresses the sufficiency @€ltig’s alter ego allegations.

1. Unity of Interest and Ownership

First, the court addressetether the Defendawmntities and Mr. Patey have operated with

“such unity of interest and ownership” that their “separate personalities . . . rey lBxgt.”

n.18(10th Cir. 1990)discussing the chice of law issues regarding standards for piercing the corporate ndiljute
briefings the parties are advised to consider whether Utah law is the apprdawao apply tonatters in this case.
This court, sitting in diversity, applies Utah choafdaw rules.Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487,
496 (1941).And Utah follows the Restatement (Second) of Conflict of Lawisich applies the law of the most
significant relationship in contract cas8ge, e.gForsman v. Forsmar779 P2d 218, 21920 (Utah 1989 Records
v. Briggs 887 P.2d 864, 867 (Utah Ct. App. 1994).

10



Norman 596 P.2d at 1030The first prong has been called tliermalities requiremeritreferring
to the corporate formalities required by statuflanes & Trevor Mktg., Inc. v. Lowrg84 P.3d
630, 635—-36 (Utah 2012) (quotiMessick v. PHD Trucking Serv., In678 P.2d 791, 794 (Utah
1984)) InJones & Trevor Mktg., Inc. v. Lowrhe Utah Supreme Court adopted as “helpful tools”
sevenso-called ‘Colmanfactors that bear on the unity of interest and ownership anallgsiat
636 (relying onColman v. Colman743 P.2d 782, 786 (Utah Ct. App. 1987The factors are:

(1) undercaypalization of a onanan corporation; (2) failure to

observe corporate formalities; (3) nonpayment of dividends;

(4) siphoning of corporate funds by the dominant stockholder;

(5) nonfunctioning of other officers or directors; (6) absence of

corporate regrds;and(7) the use of the corporation as a facade for
operations of the dominant stockholder or stockholders|.]

Id. The court recognizes that tllmanfactors are “not required elements,” but they assist the
court with its overall task ofévaluat[ing] the entire relationship between a corporation and its
officers in determining whether to pierce the corporate \@ilfind an alter ego relationship.
Lodges at Bear Hollow Condo. Homeowners Ass’n, Inc. v. Bear Hollow Restoration344.C
P.3d 145, 150 (Utah Ct. App. 2015) (quotilanes & Trevor Mktg., Inc284 P.3chat 640). There
is no specific formulaf Colmanfactorsthat a party must establish, and “it is possible that evidence
of even one of th€olmanfactors may be sufficient ta@emonstrate a unity of interest under part
one of the alter ego inquiryones & Trevor Mktg., Inc284 P.3cht 638.

Here, Celtig makes two separate allegations regarding the four defénataibytsof

interest, arguing that Mr. Patey dominated and conttallethe entities and that the boundaries

5 Colmanarticulated eight factor$n Jones & Trevor Mtg., Inc. v. Lowry the Utah Supreme Court made clear that
“the Colmanfactors” are “useful considerations to aid courts in determining wheaitmertce the corporate veil[;]”
however, the court did not adopt the factors as required elements. 284 P.3dlatdbiB@nally, theJones & Trevor
Mktg., Inc. court made clear thahe first seven factors were the only ones relevant to the “unity oé#titemalysis,
while the eighth factor merely restates the second part aftdreego liabilitytestconcerning any inequitable conduct
or injustices that would result from naepcing the corporate veild. at 637.

11



between the entities are fluid and artificithe courtconcludeghat theapplicableColmanfactors
weigh in favor of finding thaPlaintiffs have plausibly ptethatDefendants are alter egosone
another®

a. Patey

First, Celtig alleges th&atey so dominated and controlled Brefendantentitiesthat the
corporate forma should be disregardetdhe court construes Celtig’s argument to be that Patey’s
dominance and control &vergreen, if tra, forms a basis famplicatingthe second, fifth, and
seventhColman factors. Defendants respond that such an allegation could be made of any
“individual who owns a controlling interest in multiple companies,” and, without agtuall
disputingthe contenttns made by Celtig, conclusi¢hatthe dominance or control of one entity
over another entity imsufficient to breach the vedr impose alter ego liabilityseeECF No. 147
at 4. It is true thaa positive finding on thenity of interest and ownership prongakne not
enough tgierce the corporate vaihdhold Patey liableSeeJones & Trevor Mktg., Inc284 P.3d
at 636-37. ButCeltig's uncontested “unity of interest” argument, combined with potential fraud
or an inequitable resulvould be enouglSee idIn other words, Defendants simply arghat a
unity of interest and ownership between Mr. Patey and Evergreen, PSDI, and RAM doakeot
them alter egos without disputing that such a unity of interest and ownershipExistthe court
finds that Celtighas sufficiently pled thefirst elementof the corporate veil testith regard to

Patey.

6 The court notes that the issue of undercapitalization is lifisly relevant here because Defendants have made
multiple representations to the court that the corporate entities are pdipirselvent.See, e.g ECF Nos. 164, 165.
However, neither party has come forward with any evidence regardingaineifil status of the Defendarte&eECF

No. 191 at 4. Therefore, the court does not consider this factor for purpolisshdétion to Dismiss.

12



b. PSDI and RAM

Secondthe court examines wheth@eltig has plausibly ptethatPSDI and RAM are alter
egos of Evergreen. Under the seven@olman factor, courts may consider whether entities
“commingled funds” and overlapped in operations and resources such that the aopbretie
usedas a facadefor the operations of the alter egbolman 743 P.2d at 788cf. Baker v.
Dataphase, In¢.781 F. Supp. 724, 736 (D. Utah 1990 ding that the lack of “commingling of
funds” between purported alter ego corporations weighed agajssing alter ego liabilitynder
Utah law) Celtig argues thdhe boundaries between Evergreen, PSDI, and RAM were so thin and
fluid thatthe corporate formalities are artificial and all three should be treatdtbasgcentites
controlled byPatey This allegatiorcalls for aslightly different analysis thathe former analysis
regarding Patey’s alter ego stahexause Celtig is arguing that three separate entities should be
treated as interchangeable despite majrtee entitieshemselvedavingexertedcontrol over the
others.In opposition Defendantgespand that the three entities acted with a common goal, not a
unity of interest.

The court finds thaCeltig’s factual allegations suppatg claim that RAM, Evergreen, and
PSDIfunctioned interchangeaband had a unity of intereSpecifically,Celtig plausiblyalleged
several instances of overlap between the entities that demonstrate a unéyestamongRAM,

PSDI, Patey, and Evergreen. First, Cettiigges that all threeorporations commingled funds,
shared resources and employees, \aactk operted from the same offices and headquarters in
Lindon, Utah.SeeSec. Am. Compl. 1-5. Secondalthough Evergreen signed tAgreements,
PSDI negotiated thensigned the January 20MOU, and purchased the original graphene under
the MOU.Id. at 1 1922. Third, Evergreen reserved the right to assign the Licensing Agreement
as well as the interests, benefits, and obligations ftemefinitive Agreement to RAM and/or

PSDI. SeeECF No.17-1 at 2 Fourth, RAM and Evergreerboth threatened to sue Celtig for

13



terminating theAgreementsSeeSec. Am. Compl. T 60n fact, RAM asseeda claim for damages
under the Agreements in the Thifdirty Complaint and Counterclai@eeCountercl. & Third
Party Compl. 2-5. Acordingly Celtig has plausibly plé that the threecorporationsacted
interchangeablynder Pate controlandin complete disregardf corporate forralities.

In sum,Celtighasallegedthat a unity of interest and ownership existed between Evergreen
and Patey becausefétey’s complete control over Evergreen. Celtigitdker allegedhat Patey
had the samer similar relationship with RAM and PSDlwhich acted interchangeably with
Evergreen by commingling operations afuhds; overlapping in physical locatiorsharng
employeespperational overheadnd resource and substituting one for the othemiegotiating,
participating in, and suing under tiAgreementsthat wereultimately signed by Evergreen.
Accepting Celtig’'s allegations as true, the court fitttt Celtighas plausibly ped a unity of
interest and ownership among the four Defendants under part one of the alter ego test.

2. Risk that Observing the Corporate Form Would Sanction a Fraud, Promote
I njustice, or Cause an Inequitable Result

Next, Celtigmusthaveplausibly pleadethatthe court’sobservance of the corporatain
would sanction a fraud, promote injustice, or cause an inequitable result. This secunthps
been called th&airness requiremeniand it ‘is addressed to the conscience of the coulbnes
& Trevor Mktg., Inc, 284 P.3dat 635 (quotingSalt Lake City Corp. v. James Constructors,,Inc.

761 P.2d 42, 47 (Utah Ct. App. 1988)Under the second prongj]t is not necessary that the

" The court otes that Celtig has sufficiently pled that Patey exercised control @eegréen, PSDI, and RAM, and
Defendants have not contested this assertion. And even if Defendapt®earat a later stage that other individuals
had some operational control o8 DI and/or RAMasDefendantaisserted during oral argument on a civil contempt
citation hearingseeECF No. 19], that may not negate the alter ego relationship alleged between theseAfter

all, theNormantest for alter ego liability asks whetha corporation “is the alter ego of oaea few individuals
Jones & Trevor Mktglnc., 284 P.3d at 635 (citilgorman 596 P.2d at 1030). Therefore, the “policy reasons for this
consideration” to determine whether separate entities have a suffisignolinterests and ownership be deemed
alter egos will “apply equally whether the entity is made up of one persseveral.”Krstevski v. WelshNo. 1:16
CV-15TS, 2016 WL 4532095, at *7 (D. Utah Aug. 29, 2016) (applying Utah law).
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plaintiff prove actual fraudbut must only show that failure to pierce the corporate veil would
result in an injusticé€: Id. at635—-36 (quotingCcolman 743 P.2d at 78&glteration in original)
Celtig allegeghat “an injustice would result unless the separate legal existences of the
Defendants are disregarded and they are held jointly and severally liable[ RKrseCompl. T 7.
Defendants challenge the sufficiency of this allegatiorassertingthat this element was “not
properly plead.” ECF No. 147 at 5. Btefendantsfail to make any cognizablearguments
explainingwhythe elemenis not properly pld, and the court will not create an argument for them.
Regardlessthe court finds that inequity may resstould the corporate form be used to shield
three of the foubefendantérom judgment when all appeftom the face of Plaintiff's Complaint
to have acted in concefithe court finds that Celtig has plausibly ptedt the corporate veil should
be disregeded as tall four Defendants.

C. SUBSTANTIVE CLAIMS

The court now turns to whether tladter egoentitiescan be held liable to Celtig for
Evergreen’s breach of the Agreements. To redresallégedharm, Celtig seeks two forms of
relief: (1) damages fothe alleged breach of contract; af@) equitable relief in the form of a
declaratory judgment. AlthougBeltig seekghe two types of relief under two different claims,
Count | and Count Ill, the parties do not differentiate between the two claimsinibriefing.®
Thus, for purposes of this Motion, the court does not distinguish betweaaretier, but rather
addressesnly whether the threBefendants that were nsignatoriedo the Agreements may be

held liable for Evergreen’s alleged breach.

81n fact, Defendants’ Motion to Dismiss barely discusses the grounds for dismisGauats | and 111.SeeECF No.
124 at10-11.
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Defendants argue that only parties to a contract beayeld liable for breaching the
contract, regardless of whether the court pierces the corporata Vieitls that entities are aéir
egos In support, Defendants rely ddushnell v. Barker274 P.3d 96§Utah 2012) a Utah
Supreme Court cadmldingthat an alter egtheory does not make ttater egoa “defaulting
party” under a contracbut merely allows the thirgarty to be helgpersonally liable for the
contractingparty’s defaultld. at 971. In so holding, the Utah Supreme Court noted[diatalter
ego claim ‘is not itself a claim for substantive relief, e.g., breach dfaminor to set aside a
fraudulent conveyance, but rather, procedural, i.e., to disregard the corptittasea distinct
defendant and to hold the alter ego individuals liable on the obligations of the corporation.”
Bushnel] 274 P.3ct971 (quotingShaoxing Cnty. Huayue Imp. & Exp. v. Bhauh#0 Gal. Rptr.
3d 303, 310 (2011)). According to DefendattigBushnelldecision prevents Celtig from naming
Patey, PSDI, and RANh the breach of contract claimseven if they are alter egesbecause
Evergreen was the onBefendant that wassgnatoryto the Agreements.

Defendantsinterpretation oBushnellignoresthe issughat was actually before thétah
Supreme Court, whictvas whether thearticularalter egodefendanin that casecould be held
liable for the prevailing party’attorrey’s fees undethe attorney fee provision of ttagplicable
contract and Utah Codg78B-5-826° In reaching its decision, the court determined that while the
alter egodefendant could be personally liable for the actual breach by the congrdetendant,
the alter egalefendant was not a “defaulting pargg defined by theontractand thus could not
be held liable for an award aftorney’s feesBushnel] 274 P.3dat 971 Thus,Bushnelldid not

hold that a breach of contract claim cannont@ntained againglter egodefendantsrather,it

9 UTAH CODE ANN. § 78B-5-826 “is triggered only when the provisions of the contract wolddvat least one party
to recover fees if that party had prevailed under its theory of the &sshhell 274 P.3d at 971.
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held onlythatanalter ego defendamtasnot covered by the attorney’s fee provision of the contract
at issue in that cased.

With this in mind, the court returns to tiBushnellholding that alter ego claims are
“procedural” rather than “substantivé&séad. The Defendants argue thiae Utah Supreme Court
held that alter ego defendants cannot be named in substantive claims. But what thepldate S
Court actually statkwasthat a plaintiff cannot allege an “alter ego” clamits complaint without
asserting an underlyirgubstantive clainfior which the corporate entity may be held liable. Such
underlying claims may includ&r example, a breach of contract clamnanybusiness tort claim
See Jones & Trevor Mktg., In@284 P.3dat 633—34(upholding district court’s grant of summary
judgment and dismissal afaims for conversion, fraudulent misrepresentation, and intentional
interference againghdividual defendants baase plaintificould not prove its alter ego theory of
liability as to those individual defendants). But the court will not hold alter ego defetidbles
without some underlying action by the corporate enBgeGarth O. Green Enterprises, Inc. v.
Harward, No. 2:15CV-00556DN-EJF, 2017 WL 1184024, at *14 (D. Utah Mar. 29, 2017)
(dismissing an “alter ego” claim because “there are no claims adequately plest fbain
corporate defendant).”

In this case, the Defendants have not challengeadibguacy of the underlying substantive
claims for breach of contract and declaratory retiafy whether the alter ego defendants may be
named.The court disagrees with Defendants aottisthat Celtig has properktated a clainthat
the alter ego defemmts may be held liable for the underlying actions of Evergreen. The court

therefore denies Defendants’ Motion as to Counts | and IIl.
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II. CONCLUSION AND ORDER

For the reasons set forth above, Defendants’ Motion to Dism@BRASNTED in partand
DENIED in pat. Count Il of the Second Amended Complaint is dismissed with prejudaets
| and Il remain against all Defendants.

Signed September 30, 2019
BY THE COURT: .

Jill N. Parrish
United States District Court Judge
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