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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CELTIG, LLC,
MEMORANDUM DECISION AND
Plaintiff, ORDER DENYING DEFENDANT &’
V. MOTION TO DISMISS FOR LACK OF

SUBJECT MATTER JURISDICTION
AARON A. PATEY, et al,

Defendants Case No. 2:1%v-01086

District Judge Jill N. Parrish

l. INTRODUCTION

On September 26, 2017, Plaintiff Celtig, LLC filed a complaint against Defendants
Aaron A. Patey; Evergreen Strategies, LLC; PSD International, CIBSDI”); and Relay
Advanced Materials, Inc. (“RAM”) (collectively, “Defendants”). Celtig allegbat the court
had subjectnatter jurisdicton based on 28 U.S.C.1832(a).That sectiorallows district courts
to exercise original jurisdiction when the controversy is betwatzens of different statesnd
the amount in controversy exceeds $75,000.

Defendants have moved to dismiss based on lack of subject matter jurisdiction, arguing
that the controversy is not between citizens of diffessties Specifically, Defendants argue
that RAM was a member of Celtig when Celtig commenced this acfonording to
Defendants, Celtigansferred a 30 percent ownership interestselfito Evergreen pursuant to
an agreement the two entities entered into. Shortly after this, Evergnegossdly transferred
the 30 percent ownership interest to RAM. an LLC, Celtig is deemed to be a citizen of every
state of which its members are citizens. So according to Defendants, Celtigevasddto be

citizen of the states of which RAM was a citizeDelaware and Utah. If Defendants are correct,
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both Celtig and RAM were citizens of the same statehe time of filing, robbing the court of
subject matter jurisdiction.

Celtig attacks the foundation of Defendants argument. Celtig concedes*tmeid to
make Evergreen a member of Celtig. But Celtig argues that neither EvengreRAM actually
became a member of Celtig because Celtig did not take the necessary stepts wpdzating
agreement to make Evergreen a member. In short, Celtig contends that it @gmee#e
Evergreen a member but never actually did. This, according to Celtig, rfestnseither
Evergreen nor RAM was (or is) a member of Celtig. The court agrees, and itérasiged that
it has jurisdiction based on § 1332(a). Defendants’ motion is therefore denied.

Il. BACKGROUND !

Celtig commenced this action on September 26, 2017g@ek Tennessee LLC. Exhibit
A to Celtig's operating agreement (the “Operating Agreement”) showsdt thas five members.

As of September 26, 2017, four of the members were citizens of Tennessee and e of t
members was a citizen of South Carolina.

Aaron Patey is a citizen of Utah. Mr. Patey owned and operated the followitigsenti
Evergreen, PSDI, and RAM. Evergreen is a Nevada LLC, and all of its meueecitizens of
Utah. PSDI is a Utah LLC, and all of its members are citizens of Utah. RAMDslaware
corporation, and its principal place of business is in Utah.

On or around March 28, 2017, Celtig and Evergreen executed the “Definitive
Agreement.” Evergreen promised to, among other thingspaye$750,015 to Celtig for the

purchase of graphesn-one of the strongest materiaa earth. In exchange for this and other

! The following facts are drawn from Celtig’s second amended complaint, EvemndeRAM'’s
counterclaim and thirgharty complaint, and the declarations and other documentary evidence
that the parties have submitted in connection with this motion.



promises, Celtig agreed to, among other things, “transfer through an appropabtedegment
a 30.0% voting ownership interest in Celtig to Evergreen, and Evergreen shall lzecoemeer
of Celtig.” Celtig also agreed that it would “amend its Operating Agreement, \Evetgreen
agrees to join as a voting member.”

On May 11, 2017, Celtig proposed to Evergreen an amended Operating Agreement.
Celtig requested Evergreen’s comments, but Evergreen never responded. To datea€eltig h
amendedts Operating Agreement to make Evergreen a member of Celtig, and the five current
members of Celtig have not approved the transfer of any membership interesgie&ve

In connection with this lawsuit, Celtig seeks, among other things, a declaratidtncdra
rescind its promise to convey a 30 percent ownership interest to Evergreen. In response t
Celtig’'s complaint, Evergreen and RAM filed a counterclaamd thirdparty complaint.
Evergreen and RAM allege that Celtig has breached the Definitive Agreementdng ather
things, not transferring to Evergreen the 30 percent ownership interest. EnengdeRAM seek
specific performance of the Definitive Aggment, among other things.

After reviewing the pleadings, the court was concerned that it may lagicsufatter
jurisdiction. Celtig alleged that the court had jurisdiction based on 28 U.9.832%a). But
Defendants, in their answer, stated that theye without sufficient information to determine
whether the court had jurisdiction, and they denmathout explanation or clarificatigrvarious
allegations as to the parties’ citizenship. Accordingly, the court issuedianto show cause as
to why he case should not be dismissed for lack of jurisdiction. Steftdy the court issued the
order, Defendants moved to dismiss for lackubject matter jurisdiction.

[I. DISCUSSION

Defendants argue that the court lacks subject matter jurisdiction becauseattbearsy

is not between'citizens of different statés.Defendants contend that Evergreen became a



member of Celtig when Celtig agreed to transfer a 30 percent ownership itteEesrgreen.
Accordng to Defendants, Evergreen then transferred theeB€ent ownership interest in Celtig
to RAM, making RAM a member of Celtig. If either Evergreen or RAM waseanber of Celtig
when the initial complaint was filed, the controversy would not be between citizelifseoént
states and the court would lack subject matter jurisdiction. But neither Evergge®AM was
(or is) a member of Celtig, and the controversy is between citizens of diffetates.
Accordingdy, the court has subject matter jurisdiction based on 28 U.S.C. § 1332(a).

A. MOTION STANDARD

“Since federal courts are courts of limited jurisdiction, there is a presumptorstag .
jurisdiction .. ..” Penteco Corp. Ltd. P’ship1985A v. Union Gas Sys., In@29 F.2d 1519,
1521 (10th Cir. 1991). Consequently, the party invoking federal jurisdiction bears the burden to
show that it existsld. This burden may be met by presenting “affidavits or other evidence
sufficient to establish the court’s subject matter jurisdiction by a preporcdeod the evidence.”
United States ex rel. Hafter D.O. Spectrum Emergency Care, Iné90 F.3d 1156, 1160 n.5
(10th Cir. 1999).

B. DIVERSITY JURISDICTION

Celtig contends that the court has jurisdiction based @B838(a). Section 1332(a)
provides that “[t]he district courts shall have original jurisdiction of all cieticms where the
matter in controversy exceeds the sum or value of $75,000, exclusive of interess@nand is
between(1) citizens of different t&tes.” It is undisputed that the amount in controversy exceeds
$75,000. But the parties disagras to whéer the controversy is between citizens of different
states.

For a controversy to be between “citizens of different states” there must béetomp

diversity of citizenshipi(e., no plaintiff and no defendant are citizens of the same stfis).



Dep'’t of Corr. v. Schacht24 U.S. 381, 388 (1998). For individuals, citizenship is synonymous
with domicile.SeeVlandis v. Kling 412 U.S. 441, 454 (1973). “[T]he domicile of an individual
is his true, fixed and permanent home and place of habitatid. “It is the place to which,
whenever he is absent, he has the intention of returdohgCorporations, on the other hand, are
deemed to be citizens of “every State and foreign state by which it has begorataat and of
the State or foreign d& where it has its principal place of businessI382(b)(1). Unlike
corporations, LLCs are deemed to be citizens of every state in whéth members are
domiciled. Carden v. Arkoma Asso¢st94 U.S. 185, 1986 (1990); Siloam Springs Hotel
L.L.C. v. Century Sur. Co781 F.3d 1233, 1237-38 (10th Cir. 2015).

It is well established that “the jurisdiction of the court depends upon the statags #ti
the time of the action broughtGrupo Dataflux v. Atlas Global Grp., L.P541 U.S. 567, 570
(2004) (quotingMollan v. Torrance 22 U.S. 537, 539 (1824)). As such, courts must “mefsure
all challenges to subjeatatter jurisdiction premised upon diversity of citizenship against the
state of facts that existed at the time of filinigl’ at 571. In shortcomplete diversity must exist
when a complaint is fileg-it is unaffected by subsequent changes to the parties’ citizenship.
Siloam Springs781 F.3d at 1234.

C. WHETHER THE PARTIES WERE DIVERSE AT THE TIME OF FILING

The citizenship of Defendants at the tiofdiling is relatively straightforward. Mr. Patey
was a citizen of Utah. PSDI, a Utah LLC, was deemed to be a citizen of Btalude its
members were all citizens of Utah. Evergreen, a Nevada LLC, was deemedatoitizen of
Utah because its members were all citizens of Utah. And RAM, a Delaware commoveds
deamed to be a citizen of Delawafieecausét was incorporated in Delaware) and Uthlecause
its principal place of business was in UtaBonsequently, Defendants were citizens of Delaware

and Utah at the time of filing.



The citizenship of Celtig is more complex. Under the Definitive Agreement, Celtig
agreed that it would make Evergreen a member of Celtig. But Celtig never tonkdbssary
steps, such as amending its Operating Agreememnlp teo Celtig has filed with the court its
current Operating Agreemenit shows that there are five members of Celtig. Four of the
members are citizens of Tennessee, and one of the members is a citizen of Suun. Car

If Evergreen never became a manbf Celtig,Evergreercould not have transferred its
membership interest to RAM and the controversy would be between citizentecértifstates
the plaintiff would have been a citizen of Tennessee and South Carolina, and the defsadant
citizens & Delaware and Utah. Accordingly, the court must determine whethemgieesr
became a member of Celteyen though Celtig failed to take the necessary stgpsh as
amendhg its Operating Agreemestto confer a membership interest on Evergreen.

1. Whether Evergreen Became a Member of Celtig

“The question of whose citizenship constitutes part of [an] LLC’s citizenship is
ultimately governed by the law of the state of incorporatibutann Realty, LLC v. Faystio.
09 Civ. 7651(JPO), 2013 WL 30672, at *2 (S.D.N.Y. Jan. 3, 2013) (a@RcHolding Co. v.
Campbel] No. 1:2051JWL, 2011 WL 2357649, at *3 (D. Kan. June 3, 2011)). Consequently,
the court looks to law of the state in which Celtig is incorporat€ennessee-to determine
whether Evergreen became amber of Celtigf

Under Tennessee law, a “member” of an LLC is “a person reflected in the required
records of an LLC as the owner of some governance rights of a membershig oftetes
LLC.” Tenn. Code Ann. 88-202101(26). The required records for an LLC include, among

other things:

2 Celtig's Operating Areement provides that it “shall be construed in accordance with and
governed by the laws of the State of Tennessee.”



e “A current list of the full name and lakhown business, residence, or mailing
address of ...each member...;"
e “Copies of the currently effective operating agreement and/or any agrsemen
concerning classes or ser@amembership interest;” and
e “A copy of all contribution agreements and contribution allowance agreements
Tenn. Code Ann. § 48-228-101(a)(#3), (11).A “contribution agreement” is defined as:
a binding agreement between a person and an LLC under which:

(A) The person has an obligation to make a contribution to the LLC in the future;
and

(B) The LLC agrees that, if the person makes the specified contribution at the

time and in the manner specified for the contribution in the future, the LLC will

accept the contribution, and reflect the contribution in the required records.

Tenn. Code Ann. § 48-202-101(9).

“Except as otherwise provided in the articles or operating agreement after an LLC is
formed all members must approve the admission of a new person or entity as a member, the
interest of such member and the contribution of such member.” Tenn. Code. AB1238-
102(a) (emphasis added). Celtig’'s Operating Agreement places additstrations on the
LLC’s ability to admit new members, so the Operating Agreement governdrthission of new
members. Specifically, the Operating Agreement provides that “[a]ll Memhast approve in
writing the admission of a new Person or Entity (a ‘New Mer)las a Member, the interests in
the Company to be received by such New Member, and the capital contribution to the fompan
of such New Member.” In short, the Operating Agreement imposes the additional meeptire

that all existing members consent “in writing.”

The Operating Agreement further provides:



The admission of a New Member shall be effective upon:

(a) The execution of an appropriate amendment to this Agreement by such New
Member and the Company (with the execution of such amendment by the
Company king deemed to be a certification by the Company that all other
Members have approved the admission of the New Members); and

(b) The payment or other delivery to the Company of the capital contribution such
New Member has agreed to make to the Company.

In short, an entity becomes a member of Celtig when: (1) the entity deliverftitpabeagreed
upon capital contribution, and (2) Celtig amends its Operating Agreement éot refat the
entity is now a member of Celtfy.

Here, Evergreen never became neember of Celtig because Celtig’s Operating
Agreement was never amended to make Evergreen a member. Under the plain language of
Celtig’'s Operating Agreement, Evergreen became a member of Celtig only Evérgreen
delivered to Celtig the agreegbon capital contribution ($750,015.00), and (2) Celtig amended
the Operating Agreement to reflect that Evergreen was a member of Ga#igntisputed that
Evergreen delivered to Celtig the agregmbn consideration. But it is also undisputed that the
Operatng Agreement was, for whatever reason, never amended to reflect that Evergsean w
member.As such Evergreen was never ‘“reflected in the required records of [Celtig] as the
owner of some governance rights of a membership interest of [Celggjn. Code Ann. 38-
202-101(26).

Defendants attempt to avoid this conclusion. Figfendants argue that the Definitive
Agreement constitutes a “contribution agreement.” Second, Defendants lzagtieet Definitive

Agreement, whicltonstitutesa contribution agrement, reflects that Evergreen is “the owner of

% Section 12.5 provides that the Operating Agreement “may be modified or amendewdtbnly
the written approval of Aimembers.”Section 8.13 provides that “[u]pon the admission of any
Member, the Manager shall take steps necessary and appropriate to prepare end baus
executed an amendment to this Agreement to reflect the admission of such Member.



some governance rights of a membership interest of [Celt®y)."according to Defendants,
Evergreen is a member of Celtig because Evergreen is reflected in one of Celtigyedreq
records ie., the Definitve Agreement) as a member of Celt8geTenn. Code Ann. 88-202-
101(26) étating thata “membet is a person reflected in an LLC*sequired recordsas the
owner of a membership interest in the YLC

The court agrees with Defendants on the first point. The Definitive Agreement is
contribution agreement because it is a binding agreement between EvergreentignanGet
which: (1) Evergreen had an obligation to make a contribution to Celtig; ariCe(®) agreed
that, if Evergreen made the specified contribution, Celtig would accept the cootrilaurd
reflect the contribution in the required recor8seTenn. Code Ann. 88-202-101(9).Because
the Definitive Agreement constitutes a “contributagreement it is one of Celtig's“required
recorcs.” SeeTenn Code Ann. § 48-22831(a)(1).

But the court disagrees with Defendants on the second point. Although the Definitive
Agreement is a required record, it does not reflect that Evergreen is “ther @iirsome
governance rights of a membership interest of [Celtig].” Tenn. Code AA8:28€2-101(26).
Rather, the Definitive Agreement provides that Celtig, in exchange forgieesr's capital
contribution, would amend its Operating Agreemeatso a requad recoré—to make Celtig a
member of Evergreen. The Definitive Agreement standing alone, however, does nothaflec
Evergreen is “the owner of some governance rights of a membership interest igf.[CEfte
Definitive Agreement merely contemplatesatCeltig, after receiving a capital contribution,
would take additional steps to confer a membership interest on Evergreen.

Defendants also argue that Evergreen somehow became a member of Celtig because

Evergreen transferred to Celtig the agreedn capital contribution. Specifically, Defendants



argue that Celtig, when it received the agrapdn capital contribution, was contractually
obligated to amend its Operating Agreement to make Evergreen a memberadduuding to
Defendants, it is irrelevantdh Celtig never actually amended its Operating Agreement to make
Evergreen a member.

But this argument is not persuasive. The plain language of Celtig’s Operatiegnent
undermines it. Celtig may have breached the Definitive Agreement by failirrgnénd its
Operating Agreement. But the court need not reach that issue at this sthgepafdeedings.
Whether Celtig breached the Definitive Agreement by failing to amend its Opefajragment
is irrelevant to the question of whether Celtig actually atednts Operating Agreemetat make
Evergreen a membeAnd, as noted above, the relevant question is whether Celtig amended its
Operating Agreemertb make Evergreen a member. Celtig never did, and thus Evergreen never
became a member of Celflg.

The Tenh Circuit's decision irSymes v. Harris472 F.3d 754 (10th Cir. 2006), supports
this court’s decision. There, the plaintiffs, citizens of the United Kingdom hs@udeclaratory
judgment that they were part owners of one of the defenrdamd LC. Id. at 757. The district
court held that it “lacked jurisdiction because the remedy the plaintiffs satighayted, would
render the plaintiffs part owners of [the LLC], thereby destroying diyerdd. But the Tenth
Circuit reversed: although the plaintitiieged that they were entitled to an ownership interest in
the LLC based oran agreement between the partigs, at 757, “[tlhe plantiffs were not

members of [th&LC] when the complaint was fileditl. at 759.

* Defendants, plaps unwittingly, come to this realization in their reply brief. Specifically,
Defendants state that the issue in front of the court is: “whether or notgleversity where the
defendant in a case has paid for a membership interest in the pldirdif€aseand is only
diversedue to a failure of the plaintiff to record that paid for membership inte{estphasis
added).

10



Here, Evergreen is in the same positientlee plaintiffs inSymes Evergreen contends
that it is entitled to a membership interest in Celtig. But Celtig has not amended its @peratin
Agreement to make Evergreen a member. Evergreen may become a membdrgoif @el
prevails on its claim for spdic performanceSee Schott v. Animagic Studios, 0. E2003
02287C0OA-R3CV, 2004 WL 1813280, at *5 (Tenn. Ct. App. Aug. 16, 2004) (assuming that
trial court had equitable power to award plaintiff an ownership interesthenLLC,
“notwithstanding tle fact that Plaintiff is not reflected in the réga records as an owrigrBut
the remedy Evergreen seeks is irrelevant to the diversity analysis. Thislig@uthe court in
Symesanalyzes diversity at the time of filing. And neither EvergreerRAdv was a member of

Celtig at the time of filing.

> A number of district court cases support this conclusiofiumulus Radio Corp. v. OlspNo.
15-cv-1067, 2015 WL 1110592, &8 (C.D. Ill. Mar. 10, 2015), the defendants argued that the
court lacked subject matter jurisdiction because one of the defendants, an LLCileatbar
who was a citizen of Georgtathe same state where the plaintiff, a corporation, had its principal
place of business. The court, however, denied the motion because the individual who was
supposedly a member of the defendant LLC was not actually a member of tHeke€ on the
LLC’s operating agreementd. at *4. Under the operating agreement, a membersas
effective “only after the new Member has executed and delivered to the Comparsgiipsion

and assumption determined by the Compamgy.”at *3. The individual never executed and
delivered the required documents, and therefore the court concluded that the indiasinal &
member of the LLC. Here, as @umulus RadipCeltig and Evergreen did not take the requisite
steps to make Evergreen a member of Celtig. Celtig’s operating agreembzarithat, absent
taking those steps, Evergreen did hetome a member of Celtig. Altaire Pharmaceuticals,
Inc. v. Rose Stone Enterpris@. 13cv-4373 (JFB)(WDW), 2013 WL 623586, at *4 (E.D.N.Y.
Dec. 3, 2013), the defendants argued that the court lacked subject mattestjonidmicause the
plaintiff was a member of one of the defendants, a California LLC, at time of #utghe court
denied the motion because the plaintiff was not a member of the defendant LidCohatbe
LLC’s operating agreemenid. at *6. The defendants argued that the pitiintas a member of
the defendant LLC because the plaintiff was treated aswéreéa member of the LLC, but the
court found that this was irrelevant because “California law does not contenyiatacto’
membership in a limited liability company; rathenembership is determined by virtue of the
operating agreementld. Here, Tennessee law, like California law, instructs the court to look
towards an LLC’s operating agreement to determine the members of ¢heéAbd Evergreen is
not a member of Celtigdsedon Tennessee law and Celtig’'s Operatimgye@ement.See also
Metalmark Nw., LLC v. StewarNos. 04682KIl, Cv 051920KI, 2008 WL 803011, at *3 (D.

11



Complete diversity existed at the time of filing. Celtig, the plaintiff, was a citcden
Tennessee and South Carolina. Defendants were citizens of Utah and Delawagqué€uhg
the court has jurisdiction based on 28 U.S.(.382(a) becausthe controversy is between
citizens of different states amide amount in controversy exceeds $75,000.

V. CONCLUSION AND ORDER

For the reasons set forth above, Defendants’ Motion to Dismiss for Lack of Subject
Matter Jurisdiction (ECF No. 51) is DENIED. The court has subject matter giiisdbased on

28 U.S.C. § 1332(a). The stay imposed on January 19, 2018 is LIFTED.

Signed June 4, 2018

BY THE COURT .

Cp ke

Jill N. Parrish
United States District Court Judge

Or. Mar. 20, 2008) (looking tthe LLC’s operating agreement to determine membership of the
LLC).
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