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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CELTIG, LLC,
MEMORANDUM DECISION AND ORDER
Plaintiff, GRANTING IN PART AND DENYING IN PART
V. MOTION TO DISMISSTHIRD-PARTY

DEFENDANT EDWARDS
AARON A. PATEY, et al,

Defendants. | Case No. 2:1%v-01086JNP

District Judge Jill N. Parrish

Before the court is Thi-Party Defendant Brain Edwas'd Motion to Dismiss with
Prejudice ThirdParty Complaint Against ThirBarty Defendant Edwards for Lack of Personal
Jurisdiction. For the reasons set forth below, the court GRANTS IN PART ancH3HNIPART
Edwards’s motion.The ThirdParty Complaint filed byThird-Party Plaintiffs Evergreen
Strategies, LLC and Relay Advanced Materials, imdismissed without prejudice asEdwands.

l. INTRODUCTION

Third-Party Plaintiffs Evergreen and Relay Advanced Materials (RBduhg suit against
Third-Party Defendant Brian Edwards, CEO of Celtig, LLC, on two cotot8ous nterference
with economic elationsand civil conspiracyThird-PartyComplaint{[1121-26; 15358. Edwards
moves to dismiss the claims against him for lack of personal jurisdiction. Motion nasBis
(“Motion”).

Evergreen and RAMIlegepersonal jurisdiction over Edwardssing fromhis actions “in
furtherance of the common scheme to commit tortious and contractual bretetesiused
“tortious injury” to Third-Party Plaintiffs in the state of Utalpudrsuant to Utah Code § 7&B
205(3).” Third-Party Compl.y 13, 22. Evergreen and RAM have not alleged that Edwards is
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domiciled in the state of Utah, which would subject Edwards to the court’s genesdigtion.
Therefore, ® establish personal jurisdiction over Edwards individu&lergreen and RAM must
meet their burden of showing that Edwairdentionallycausedrhird-Party Plaintiffsharm within

the stateof Utah. As Evergreen and RAM have failedatiegea prima facie case of conspiracy
involving Edwardsthe court must dismiss, without prejudice, the claims against Edwards for lack
of personal jurisdiction.

1. FACTUAL ALLEGATIONS
A. BACKGROUND

This case involves a business dispute betweeparties regarding the substamraphene,
a “unique substance that has not been easily or economically produced-PatydCompl | 1.
Plaintiff and ThirdParty DefendanCeltig L.L.C. is a Tennessee limited liability company that
created a process allowing for the mass production of graphene at low cost
Third-Party Compl.y 1, 8. On or about March 28, 2017, Evergreen, a Nevada limited liability
company with offices in W@h County, Utahsignedtwo business agreemenigth Celtig: the
Definitive Agreementand the Exclusive License and Distribution AgreemdhLicensing
Agreement”). Third-Party Compl. 1 6, 25. On or about the same day,
Evergreen and Impedales LLC a Utah limited liability companyThird-Party Compl.q| 16)
entered into the “Impel Agreementhird-Party Compl{ 65. Finally, as part of the negotiations,
Third-Party Plaitiff Relay Advanced Materials, Inc. (‘RAM”a Delaware corporation whose
principal place of business is Lindon, Utah, was formed “for the purpose of purchasing product
from Celtig.” Third-Party Compl 7.

Conflict between the partiexoncerning the Definitive Agreemerdrose almost
immediately aftethe signing Section 1 of théefinitive Agreement calls for Evergreen to pre

pay $750,015 for the purchase of 833,350 grams of graphene from Celtig within thressbusine
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days following execution of the agreemertird-Party Comply 27. Evergreen and RAM allege
that Evergreen prpad the $750,015, but Celtig failed to deliver the 833,350 grams of graphene.
Third-Party Compl.29. Evergreen alleges that Celtig refused to deliver the graphene because it
was unable to produce graphene that met the quality and purity standards tohehpeties
agreedThird-Party Compl{ 30. Evergreen and RAM also allege that Celtig refused to deliver the
graphene because of concerted actions taken by the “Conspirators.” Ther&@@orsspilegedly
mischaracterized the requirements of the Definitigge@ment to make it appear that $7%0,015
payment was for graphene that Celtig would produce at a later date and that teegraphld

need to be paid for again before deliveFhird-Party Compl.y 32. These mischaracterizations
made it appear to Celtig that Evergreen breached the Definitive AgreérhedtParty Compl.

1 32.

B. THE CONSPIRACY

The “Conspirators allegedly includeBrent Benjamin Woodson, Phillip Cox, Michael
Gunderson, Tibor Kalnokies, David Nielson, David Wait8rian Edwards, ULLC, Impel Sales,
and “other Doe DefendantsThird-Party Compl{ 85. According to Evergreen, the Conspirators
“precipitated the instant dispute between Evergreen and Celtig,” and are “liableyfdamages
Celtig may prove against Eveegn.” Third-Party Compl.y 124. The Conspiratoedlegedly
made it appear that Evergreen breached the Definitive Agreement, dattality,it was Celtig
thatbreached the Definitive gseement on multiple occasioishird-Party Compl{ 3445.Celtig
alsoallegedly breached the requirements of the Licensing Agreeniémd-Party Comply 58.
According to Evergreen and RAMsome or all of these breaches by Celtig are the result of the
concerted action of some or all of the Conspiratdrkitd-Party Compl 46.

The Conspiratorsallegedly also attempted to directly interfer@ith the business

agreementbetweenCeltig, Evergreen, and RAMy establishing competing businesses. In April
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2017,Cox allegedly formed “a series of companies” to “supplant Evengaed RAM: Third-
Party Compl. § 87. On or about August 18, 2Q0M¥oodson andalnoki-kes allegedly formed
ULLC for the purpose of competing with RAM, in violation of their employment agesds.
Third-Party Compl. {1 70. Nielson andVaite allegedly worked in concert with Woodson and
Kalnoki-kesto establish ULLCThird-Party Comply 80, 82.t is not alleged thaEdwards had
any involvement with this part of the scheme.

After six months of failed business negotiations, on or aBeptember 11, 2017, Edwards,
acting onbehalf of Celtig, attempted terminate the Definitive Agreement and the Licensing
Agreement by sending an email to the President of RAM and Evergreen.
Third-Party Compl. § 91. According to Evergree@eltig’s attempt to terminate the Definitive
Agreenent and Licensing Agreement wevathout cause.Third-Party Compl. {1 53, 62.
Evergreen and RAM allege that “[b]Jut for the tortious activities of the Catsps; no attempt
would have been made by Celtig terminate the Definitive Agreeménbr the ‘Licensing
Agreement’ two actions which “furthered the aims of the Conspiratarkifd-Party Compl. 1
54, 62, 63.

RAM and Evergreedid not receive the email terminating the agreementisthree days
later, onSeptember 14, 2013@|legedly becausedwards did not address the emaithte correct
email address per the notice provisions of the agreements. Instead, Edwatliseseatl to the
President’s “relaycorp.com” email, whiclegedlyhad been tampered witly &Voodson.Third-
Party Complf 92.1t is alleged tha¥Wwoodson, one of the Conspirators, on or about September 7,
2017, used his control of RAM’s email server, “relaycorp.com” to prevent thelPne¢sif RAM
and Evergreen from accessing his email addigssd-Party Compl.  90. The correct email

address could not have been tampered with by Wood$aa-Party Compl. 1 91.



Duringthe saméime periodon or about September 12, 208@meone at RANhformed
Celtig that Woodson was going to be fired inc@mmunication marked “CONFIDENTIAL
INFORMATION.” Third-Party Compl{ 93. Edwards was allegedly bound, as CEO of Celtig, by
the Definitive Agreement and the Licensing Agreement, which contained confidgntia
provisions prohibiting “disclosing confidential information to third parties witlibatconsent of
Evergreen.Third-Party Compl{ 47.Edwardshad been informedhe communicateshformation
was confidentialper the terms of thagreements between Celtig and Evergr&émcd-Party
Compl.§ 94 Despite this Edwards told Woodson that he was going to be fired. Woodson quit the
next day, on or about September 13, 20hird-Party Compl. 1 94.

C. THELAWSUIT

On Septemér 14, 2017, Evergreen learned tiadwards, Coxand Celtighad jointly
retained an attorney in Salt Lake Citytah Third-Party Comply 96.0n September 26, 2017
Celtig filed suitagainst RAM and Evergregalleging, among other things, breach of contract and
fraud. Motion 3. Evergreen and RAM filed their Tirtd-Party Complaint on November 1, 2017
Evergreen and RAMllege that the Conspiratortortiously and intentionally intéered with
Evergreen’s contractual relationskigih Celtig in ordeto appropriate the benefitfthe contracts
for themselvesas well as conspiring to damage Evergreen and RAM’s “relationships with
potential partner Third-Party Compl. 186; 4.As a result of their actions, and the breaches by
Celtig, Evergreen and RAM allege they have been harmed in an amount “which covelgrvat
exceeds $5 billion dollars [sic]Third-Party Compl. 1 5.

1. ANALYSIS
A. PERSONAL JURISDICTION GENERALLY

Edwards moves to dismiss with prejudice Evergreen and RAM’s -Rarty Complaint
against Edwards for lack of personal jurisdicti@rcourt may dismiss party for lack of personal
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jurisdiction under Rule 12(b)(2) of the Federal Rules of Civil Procedtueh adismissal is
without prejudiceHollander v. Sandoz Pharm. Cor289 F.3d 1193, 1216 (10th Cir. 2002).

When personal jurisdiction is contested at the pleading stage, courts may determine
whether it exists based on the pleadings and affid&htsder v. Biddinge633 F.3d 1235, 1239
(10th Cir. 2011). The plaintiff bears the burden of establishing persosaigion.Ild. A plaintiff
makes this prima facie showing “by demonstratinig affidavit or other written materials, facts
that if true would support jurisdiction over the defendavelea, Ltd. vlawer SA511 F.3d 1060,
1065 (10th Cir2007)(citation omitted).The court musaccept as true weplleaded allegations in
the plaintiff's complaint so long as they are not contradicted by an affitthvih this case, @ither
party has submitted affidavits or otleidence in connectionith the motion to dismiss, thud a
facts are drawn from the thughrty complaintand responsive pleadingand all well-pled
allegations in the complaint are accepted as BeeShrader 633 F.3dat 1242(limiting “facts
that must be accepted for purposes of thesdictional analysis to those well pled (that is,
plausible, norconclusory, and nespeculative) (internal quotation marks armitation omitted).

A federal court sitting in diversity may only assert personal jurisdicti@en awdefendant
if the defendant is subject to the jurisdiction of a court of general jurisdiction stetieein which
the district court is located and the exercise of personal jurisdiction comibrthevdugorocess
clause of the Fourteenth Amendmevieleg 511 F.3dat 1065 Under the first prong, the court

looks to Utah law for the limits of its jurisdictio®eeFed. R. Civ. P. 4(k)(1)(A). Both parties

! Personal jurisdictioni$ an essential eleménif this court’s jurisdiction, “without which the
courtis powerless to proceed to an adjudicatidRuhrgas AG v. Marathon Oil Cdb26 U.S.
574, 584 (1999) (ting to Employers Reinsurance Corp. v. Brya2®9 U.S. 374, 382 (19387
Therefore, dismissal with prejudice would be contrary to the established rutkstingssals for
lack of personal jurisdiction are without prejudietllander v. Sandoz Pharm. Coy289 F.3d
1193, 1216 (10th Cir. 2002).



allege that Edwards “resides” in Tennes3derd-Party Compl 13;Motion 3. As Edwardss an
out-of-state defendant, theourt must look to Utah’s longrm statute Utah’s longarm statute
extends jurisdiction “to the fullest extent permitted by the due process dhtlse Fourteenth
Amendment.” Utah Code Ann.BB-3-201(3)Accordingly,the personal jurisdiction analysis
this case involves only tls2conépronginquiry: whether the earcise of jurisdictiomver Edwards
comports with thelue process clause of theurteenth Amendmertsee Meleg511 F.3d at 1065.

B. DUE PROCESS

Under the due process clause, a court may exercise personal jurisdiction deedarde
so long as (1) the flendant”purposefully establisheshinimum contactsvith the forumState’
and (2) the assertion of personal jurisdiction comports with notiotiiofplay and substantial
justice” Old Republic Ins. Co. v. Cont’l Motors, In877 F.3d 895, 903 (10th Cir. 201dufting
Burger King Corp v. Rudzewic471 U.S. 462, 476 (1985)).

1. Minimum Contacts

A defendant’s contacts, depending on their quality and quantity, may give rigaeo ei
general or specific jurisdictiorid. The court only has general jurisdiction over adividual
domiciled in the state’For an individual, the paradigm forum for the exercise of general
jurisdiction is the individual’s domicile. ..” Goodyear Dunlop Tires Operations, S.A. v. Brown
564 U.S. 915, 924 (2011). Here, Evergreen and RAM altegeEdwards is a resident of
Tennesseelhird-Party Compl. § 13;Motion, 3 They do not allege that he is domiciled in Utah.
They have not argued that the court has general jurisdiction over Edwards. As sugtedfvand
RAM have not established that the court has general jurisdiction over Edwards.

In the absence of general jurisdictitime court turns to an analysis of specific jurisdiction,
the first element of which is the minimum contacts analygiscourt mayfind the necessary

minimum contacts ft (1) the dfendant “purposefully directeits activities at residents dhe
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forum staté, and (2) the plaintiff's injuries “arise out tdfe defendant’ forum-elated activities
Old Republi¢877 F.3d at 904 (quotirtghrader 633 F.3d at 1239).

a. Purposeful Direction/Availment?

The first consideration in the minimucontacts analysis is whetHedwards purposefully
directed activities at residents of the foratate in this cas&Jtah This “requirement ensures that
a defendant will not be haled into a jurisdiction solely as a result of ranidotitous, or
attenuated contacts, or of the unilateral activity adtlaar party or third personBurger King
Corp. v. Rudzewi¢cz71 U.S. 462, 475 (198%internal quotation marks argitations omitted).
An outof-state defendant purposefully directdidties at the forum either bypurposefully
availling] itself of the privilege of conducting activities within the state# when defendant’s
“intentionalconduct targets and has substantial figreffects in the forum stateOld Republi¢
877 F.3dat 918 (quotindBurger King 471 U.S. at 475andid. at 907 (quotingCalderv. Jones
465 U.S. 783, 790-91 (1984)).

Evergreen and RAM have not named Edwards as a defendant beealidéusiness in
the state of Utah. Opposition kdotion to Dismiss (“Opposition”R. Edwardslid not do business
in Utahin his personal capacignd his role as CEO of a company doing business in the state of
Utah is insufficient to subject him to personal jurisdiction in Uislegerer v. First Commodity
Corp. of Boston744 F.2d 719, 72&7 (10th Cir. 1984)In thar opposition to the motion to
dismiss, hird-Party Raintiffs cite toArmed Forces Ins. Exch. V. HarrisioP003 UT 14§19, 70

P.3d 35, 41, arguing that Edwards’s role as an agent for Celtig is “irrelevaraydeegny tortious

2 “The purposeful direction andrising out of requirements together comprise the minimum
contacts analysisOld Republi¢c877 F.3d at 909 n.19. The Tenth Circwstially use[s] the term
‘purposeful directionin thetort context andpurposeful availmehtn the contract conteXtld. at
904 n.11.In any event, the termpurposeful directionand purposeful availmehidenote the
same requirementlid.



conduct Edwards committed, even acting as Qa0 subjechim to personal liability. Oppsition

3. HoweverHarrison, is not directly applicable herEirst, Harrisonwas afraud case. Secondly,
althoughRusakiewicz v. Low®&56 F.3d 1095, 1102 (10th Cir. 2009) expandadisonto more

than just fraud caseseither cassupports the exercise of personal jurisdiction over an agent of a
companysolely because the companyaiteged to have committed wrongful acgeeProficio

Bank v. Wire Sourge LC, No. 2:11CV-808, 2012 WL 1448207, at *3 (D. Utah 2012) (citing
Rusakiewicz v. lwe 556 F.3dat 1102). Rather, yrisdiction over Edwards must be established
based on his individual contacts, lawful or unlawfuth the forum state.

Evergreen and RAM allege personal jurisdiction over Edwards becdwesehas
paricipated in tortious activity which had caused damages to the Pairy-Plaintiffs within the
State of Utah.’Opposition 2;Third-Party Comply 22. To establish personal jurisdiction based
on “effects” felt within the state, Tenth Circuit law requires three elementsaf{antentional
action. . . ,that was (b) expressly aimed at the forum state with (c) knowledge that the brunt
of the injury would be felt in the forum staté€ld Republic Ins. Co. v. Cont'| Motors, In877
F.3d 895, 90408 (10th Cir. 2017jquotingDudnikov v. Chalk & Vermilion Fine Arts, In6G14
F.3d 1063, 1072 (10th Cir. 200&ee alsdNewsome v. Gallachgr22 F.3d 1257, 1268 (10th Cir.
2013)(applying the same thrdactor test).

The first questionn this casas what “tortious activity” forms the basis for the assertion
of personal jurisdiction. The court cannot evaluate whether Edwards directeds@ttivity at
the state of Utah without a clear idea of what toralkegedlycommitted. Evergreen and RAM
name Edwardsas a thirdparty defendant in two countsortious interference with éonomic
relations and civil enspiracy.Third-Party Compl{{ 123126, 153-158. Whatis not entirely

clear is whether Edwards is being sued individually for tortious intedderavith economic



relations, or whether tortious interference with economic relatism@y thetort underlying the
allegedcivil conspiracy Motion 4 n1l. Although Third-Party Plaintif6’ initial assertion of
personaljurisdiction broadly refers to participan in “tortious activity,” they later assethat
Edwardsonly acted “in his individual capacity in furtherance of the common scheme toicomm
tortious and contractual breacheshird-Party Compl 13. This is repeated in theapposition
to the motion to dismiss, wheethey claim Edwardsvas only namedas a participant in a
conspirgy to commit intentional torts. Opposition2. Accordingly, the personal jurisdiction
analysis will focus on whether the court can exercise personal jtiesdover Edwards based on
his alleged participatiomm a civil conspiracy.

i. Civil Conspiracy

In Melea, Ltd. v. Jawer, SA11 F.3d 1060, 107@0th Cir. 2007), the Tenth Circuit held
a conspiracy directed at the forum can form the basis for personal juosdicit least some act
in furtherance of the conspiracy happens in the forulelvsome v. Gallachgv22 F.3d 1257,
1265-66 (10th Cir. 2013)the Tenth Circuit extendelleleato allow the assertion opersonal
jurisdiction over ceconspirators whose actions merely targeted the forum. Howeveedt their
burdenof establishing personal jurisdiction, plaintifisustoffer more thanbarealegations’that
a conspiracy existed, and must allege facts that would support a fagmeashowing of a
conspiracy.”"Melea,511 F.3dat 1069 (quoting.olavar v. de Santibaned430 F.3d 221, 2230
(4th Cir.2005)).

In addition to making “a threshold showing that a conspiracy existed,” plaintiffs must
demonstrate “that the defendants participated therealdvar v. de Santibaned30 F.3dat 229
(citing McLaughlin v. McPhajl 707 F.2d 800, 807 (4th Cir. 1983)In Newsomg722 F.3dat
1266, the court accepted tp&intiff’'s contention that personal jurisdiction could be analyzed

identically for all ceconspirators. In that case, the defendants welmaldmemberof the same
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company,domiciled in Canada, andere all alleged to have participatedthe conspiracy in
identical ways. Thus, for personal jurisdiction purposes, they were identiBat. that is not the
case here

In this case, the “Congpitors have different domicilesworked for three separate

companies, and had varying involvement in the alleged conspiracy. Edwards was CEQ@of Celti
Third-Party Compl.{ 13. Woodson, KalnokKes, Nielson, andwaite were all emjplyees of
RAM. Third-Party Comply 915.Cox and Gunderson both worked for Impeiird-Party Compl.
19 10, 11. Utah Lake Legacy Coalition LLC (ULLC) is not defined in the ThartyFComplaint.
Accordingly,in order to establish personal jurisibhc undera conspiracy theoryvergreen and
RAM must establistthat Edward$imselfactively participated irthe conspiracy to harm Third
Party Plaintiffs in Utah.

Under Utah law, a civil conspiracy requires proof of five elements: “¢Dnabination of
two or more persons, (2) an object to be accomplished, (3) a meeting of the minds oecthar obj
course of action, (4) one or more unlawful, overt acts, and (5) damages as a proximate result
thereof.”Ponhl, Inc. of Am. v. Webelhyth008 UT 89, 29, 201 P.3d 944, %l (internal citation
omitted. In this caseEvergreen and RAMllegethat (1) “The Third Party Defendanty2)
“combined for the object of intentionally interfering with the [sic] Evergreen and’RAxisting
and potential economic relationg3) that“there was a meeting of the minds of these Third Party
Defendants on the object or the course of actjga)the “Third Party Defendants unlawfubiyd
overtly breached contracts . . . in furtherance of this civil conspiracy” and\&jgiéeen and RAM
have been damaged in an amount to be determined at trial as a result of thrmcph3jhird-

Party Compl. 11 1588. These base allegations amsufficientto establish civil conspiracy
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Evergreen and RAM allege thatlwards combined with the other Thifdrty Defendants
for the object of tortiously and intentionalhterfering with Evergreen’sconomic relations with
Celtig in order to appropriate the benefifstlte contracts for #mselvesas well as interfering
with Evergreen and RAM’potential investorsThird-Party Compl. 11 4, 86As evidence of this,
Evergreen and RAM allege th@bx, Woodson, andalnoki-kes formed “a series of companies,
including ULLC, to “supplant Evergreen and RAM:hird-Party Compl. {70, 87. Nielson and
Waite allegedly aided Woodson and Kalnéks to establish ULLC. Thirgarty Compl 1 80,

82. Theexistence of theompeting companias some evidence that the Conspirators intended to
interfere with the businesslationships of the companiegwever, it is not alleged th&dwards
had any involvement with this part of the scheme.

Although Evergreen and RAM identify Edwards as one of a combination of twomer
persons who yrsueda wrongful objectthey fail to establish a meeting of the minds between
Edwards and the other alleged conspiratbesestablish a meeting of the minds, Evergreen and
RAM allege thaEdwards communicated with the other coresirs.Third-Party Compl{ 33. In
Melea 511 F.3dat 1070the court refused to assert personal jurisdiction over a defendant whose
only forumrelated action with regaro thepurported conspiracyas receiing communications
from Coloradoln this caselzdwards sent and received correspondence to and from Utah, but there
is no direct evidence that this correspondence was part of a consplitdesards was CEO of
Celtig. He signed documents and correspondence on behalf of Celtig. He is the adyTiaah
Party Defendant who worked for Celtig. But that does not make him “necessarilyedvol a
conspiracy. Oppositiod.

Besides general allegations that Edwa@ismunicated with Conspiratoiisvergreerand

RAM assertonly two actions by Edwards in furtherance of a conspir&ingt, they asserthat

12



Edwards deliberately sent the wrongful termination notiegarding the Definitive and Licensing
Agreementsto an email accounthat Woodson had compromisedhird-Party Compl.  91.
Second they asserthat Edwardsbreached the confidentiality provisions of the agreenbgnt
informing Woodson that he would be fit&dird-Party Compl. § 94Edwards denies th&eltig's
terminationof the agreementwas wrongfuland he further denies thatlirecting anemail toan
incorrect addressonstitutesany proof of a conspiraciotion 9-1Q see alsdreply to Opposition

to Motion to Dismiss (“Reply”) 1 16)The court agrees thtitese events appear to be mere parallel
actionandtherefore not evidence of aotaal agreemengeeBell Atl. Corp. v. Twomb|y650 U.S.
544, 564 (2007).

Even were there proof of a meeting of the mindssatisfy the fourth element of a civil
conspiracy, case law requirgmata plaintiff show that the defendant participated in an underlying
tort. Estrada v. Mendoz&012 UT App 82275 P.3d 1024, 1029. “Where plaintiffs have ‘not
adequately pleaded any of the basic torts they allege ... dismissal of tHesoospiracy claim’
is appropriate.1d. (citation omitted) Thus,Evergreen and RAMnustestablish that Edwards
participated in an underlying tort in ordeéate a claim focivil conspiracy.

ii. Tortious | nterference with Economic Relations

The underlying tort on which Evergreand RAM base theicivil conspiracy claim is
tortious interference with economic relatiodsder Utah law, tortious interference with economic
relations is an umbrella term encompassing two torsntional interference with performance of
a contract (Restatement (Second) of Torts 8§ 766A) and intentional interferehgaagpective
contractual relatios (Restatement (Second) of Torts 8§ 7668¢e Leigh Furniture & Carpet Co.
v. Isom, 657 P.2d 293, 301 (Utah 19883)erruled on other grounds idridge v. Johndrow
2015 UT 21, 345 P.3d 553 (“the right of action for interference with a specific contbattoge

instance, rather than the total class, of protections against wrongftéretee with advantageous
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economic relations”)Many of the elements of the two claims overlap, and courts oftdgzan
the two claims togethamder the umbrella of tortious interference with economic relatioes
Anderson Dev. Co. v. Tobia&005 UT 36, 116 P.3d 328t. Benedict's Dev. Co. v. St. Benedict's
Hosp, 811 P.2d 194, 200 (Utah 1991).

The prospectiveeconomic relationsariant of the torwas first recognized by the Utah
Supreme Court iheigh Furniture 657 P.2d 293 (Utah 198As originally adopted, a plaintiff
seeking to recover damages was required to gi@yehat the defendant intentionally interfered
with the plaintiffs existing or potential economic relations, {&) an improper purposer by
improper means, (3) cauag injury to the plaintiff. Id. a 304 (emphasis added). Eidridge v.
Johndrow 2015 UT 21 345 P.3d 553, the Utah Supreme Court abandoned the alternative
formulation of the second element tihaid allowed a plaintiff to establish a claim of intentional
interference based upon a defentafitmproper purposé.Among its articulatedreasons for
abandoning themproper purpose alternativeere the‘problems inherent in proving motivation
or purposeand the difficulty of providing meaningful guidance on the isfareboth courts and
parties alikeld. at555 561-63. Thusto prove a claim for intentional interfereneeplaintiffmust
now establish that the interference was accomplished by improper means. uhkiédyt in
abandoning the improper purpose alternativéhe tortious interferenceest the court did not
specify whether the revised formulation applies to claims for tortiousenéexée with existing
contract, tortious interference with prospective economic relatoimth although tkelanguage
from Leigh Furniturecited by the courthad laid outthe standard for establishingpe newly
formulatedtort of interference with prospective contractual relatiddse Leigh Furniture657

P.2dat 304.
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The scope of th&ldridge opinion is of importance here becautsbears on the issue of
whether Edwards, acting in his capacity as CEO of Ceitiiged improper means in terminating
Celtig s contract witlEvergreeror in breaching the edidentiality provisions of thoseontracs.
Prior to Eldridge,there was a key difference betweenttrésof interference witlexistingcontract
and interference with pspective economic relationk Leigh Furniture the courtheld that a
“deliberate breach of contract, even where employed to secure economic advanag®yi
itself, an‘improper mean8. Leigh Furniture 657 P.2dat 309.“It is settled that one party to a
contract cannot be liable for the tortioferference with contract for inducing a breach by himself
or the other contracting partyd. at 301.Thus, tosue for interference with an existing contract, a
plaintiff must establish that the defenddmtentionally and impoperly interfergd] with the
performance of a contract . . . between another and a third person by inducheywrsat causing
the third person not to perform the contratd. (quotingRestatement (Second) of Tor{a6%).

In recognizinghe theory of efficient breaatr the right of a contracting party to breach its
own contract,the court inLeigh Furnitureacknowledged that a breach of contract action could
entirely compensatthe other party through paymentadntract damagegiving defendarg an
efficient breach defense anintentionalinterference with existing contratrt action Id. at 301.
Leigh Furniture extended the defense waims for intentional interference with prospective
economic relations as weloweverthe courtlimited the defenséy holdingthat a deliberate
breach of contractcommitted for the immediate purpose of injurying [sic] the other comract
party’ can satisfy théimproper mearisprong of eclaim fortortious interferenceith prospective
economic relationsld. at 309, 311. In other words, # plaintiff could prove deliberate breach
and an improper purpose, thafficient breach was not a defenaethe intentional interference

with prospective economic relations contdxt fact, in Leigh Furniture the court declined to
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sustain the jury verdidor intentional interference withn existingcontractbecause the defendant
was a party to the contract at issue, but it affirthedury verdict fointentionalinterference with
prospectivecontractuatelations.d. at 301-02, 311

Given the Utah Supreme Cowinore recentejection of the improper purpose alternative
in Eldrige v. dhndrow and its recognition of the inherent problems in proving improper purpose,
it is quesibnable whether the distinctiorecognized inLeigh Furnituresurvived. Eldridge v.
Johndrow,2015 UT 21, 1 45, 345 P.3d 553, 5@&lnow appears tat, under Utah lawa plaintiff
canno longerestablish the improper means element of a claim for intentional interferaseé b
solely on the defendaist motivation for breaching its own contract. Indeed, it would be
inconsistentwith the reasoning oEldridge to considera partys motivation for breaching its
contractin determining whether the party could satisfy the improper means elenzediaoh for
either tortious interference with existing or prodpececonomicrelations.In other words, the
efficient breach defense is available to defetslam any tortious interference with economic
relations actionThis is thesame conclusioneached irVasquez v. Trinity Mission HealthNo.
2:11-CV-01002EJF, 2013 WL 4095157, at *21 (D. Utah 2013) (holding tha¢fendant] cannot
tortiously interfere with its own businéys

Evergreen and RAM allege tortious interference with economic relagemsrally® They
do not differentiate between existing contract and prospective economic rel@h@epproach
is consistent withEldridge and otherUtah Supreme Court cas#sat have included tortious

interference with prospective economic advantage in their analysis of toritedsrence with

3 Evergreen and RAM allege that (het'Conspirators have each intentionally interfered with the Pldmgffisting
and potential economic relations with a variety of parties, including Cetigthe “ Conspirators have each used
improper means in doing so, including without limitatiordched contractual duties and other duties owed to
Evergreen and RAR] and (3)“the actions of these Conspirators have caused harm to the Plaimtiffsl Party
Compl. 1121-126.

16



economic relationsSeeAnderson Dev. Co. v. Tobig005 UT 36, 116 P.3d 32®8dSt. Benedict's
Dev. Co. v. St. Benedict's Hos@11 P.2d 194, 200 (Utah 199Becausethe former pivotal
difference regarding the efficient breach defeageears to have beehminated byEldridge the
courtwill analyze the claims togethas well.

To support their claim for tadus interferencelzvergreen and RAMllegethat Edwards,
acting on behalf of Celtig, attempted to unilaterally terminate the agreebstwsen Celtig and
Evergreen. ThirdParty Compl.  91.They allege that he did so by sendargemail taanemal
address that had beeompromised byWoodson.Third-Party Compl. § 91They allege that
Celtig’'s attempts through Edwards) to unilaterally terminate the Definitive Agreement and
Licensing Agreement were breachegoitract undertaken in attempt to depriv&vergreen of
economic advantages. ThiRhrty Compl. § 5354. However, beause Edwards actedthgagent
of Celtig incommunicatingwith Evergreen and RAM, and Celtig wparty to theterminated
agreements, Edwards cannot be held lidbtetortious interfereng, kecause he was entitled to
terminate the agreements on Céttigehalf under an efficient breach theory.

Evergreen and RAM also allege that Edwards acted “in furtherance of thisraopspy
providing Woodson with confidential information in breach of confidentiality provisionken t
Definitive and Licensing greementsThird-Party Conpl. { 94 Opposition 4 Edwards signed
those agreements on behalf of Celtig, and was bound by them in his official capaicityParty
Compl. T 13. Again, however, Celsgallegedbreach of these agreements does not give rise to a
claim oftortious interference.

To hold Edwardspersonallyliable for tortious interference, Evergreen and RAM would
need to establish th&dwards,acting in his personal capacity, and not on behalf of Celtig

interfered with the economic relations between CeRigM, and Evergreen. As stated, Edwards
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cannot be held liable for interfering with tagreements his role of CE(because he represented
Celtig, whichwas a party to the agreemerAs.most, Evergreen and RAM may be able to argue
that Edwards interfexd with the employmentontract between Woodson and RANMhen he
warned Woodson, enabling Woodsionquit before he could be fired by RAM. Batlwardss
allegedactions did not cause any harm that RAM did not already intend to bring Abdun any
event, the allegedctionsdo notrise to the level of “improper means” necessary to establish
tortious interference. Under Utah latw,qualify asimproper means, an actionust be tontrary

to law, such as violations of statutes, regulations, or recognized cetamanles,” including
“violence, threats or other intimidation, deceit or misrepresentation, bribeoynddd litigation,
defamation, or disparaging falsehoo&CO Grp., Inc. v. Int'l Bus. Machines Cqrg79 F.3d
1062, 1084 (10th Cir. 2018nternal quotation marks omitte(iting Leigh Furniture 657 P.2d

at 309. As stated bythe Tenth Circuit, A competitor's attempt merely to convince third parties
not to deal with a plaintiffloes not meet this requiremer8CO Grp.3879 F.3cat 1084 Edwards
may have breached a confidality agreement, dt his communication to Woodsonould
consttute only a breach of contract, and sadtreachdoes not qualify asnproper meansnder
Utah law.

In summary, the allegations against Edwaatlsfail to support claims againsim for
tortious interference withexisting orprospective economic relatianBecauseEvergreen and
RAM have failed toestablishthe underlying tortof intentional interference with economic
relations theyhavefailed to establisla prima facie case afvil conspiracy involving Edwards.

b. Arising From

The second step in thminimum contacts analysis to determinevhether the claims

brought by Third-Party Raintiffs “ariseout of’ Edwards’s “suitrelated” contacts with the forum.

Anaires v. Flagship Rest. Gr@B19 F.3d 1277, 1280 (10th Cir. 201®he claims brought against
18



Edwards in the thirdparty complaint do arise from his alleged contacts with Utah, wieiete
exclusively to the present disputgs discussed above, howevéne contactsas allegedare
insufficient to establish minimum contacts with the forum.

c. Insufficient Contacts

Due process requires that a defendant have minimum contacts with thestfateiimefore
the courtmayexercise personal jurisdictiaver him Evergreen and RANhavefailed to allege
minimum contacts betwedhe state of Utah arteldwards acting in his personal capacity, tng
have failed taneet their burden astablising personal jurisdiction overirh.

The minimum contacts analysexamineswhether adefendant purposefully directed
activity at the forum and whether the claims against him arise from his contacts with the state
When personal jurisdiction, as here, is based on a civil conspiracy directed atuthestate,
plaintiffs must allegea prima facie case of civil conspiracywolving the defendantEvergreen
and RAM have failed tallegea prima facie case of civil conspiradyhey havefailed to allege
sufficient facts to establishmeeting of the minds between Edwards and other parties.hahey
failed to establish that Edwardspticipated inthe underlying tortof tortious interference with
economic relationsAccordingly, he courtcannot exercispersonal jurisdiction over Edwards.

2. Traditional Notions of Fair Play and Substantial Justice (Reasonableness)

To satisfydue processa party seeking to establish personal jurisdiction over a defendant
must not only establish that tliefendant &d minimum contacts with the forunit must also
establish thathe exercise of personal jurisdicticomportswith traditional notions of fair play
and substantial justic&eeAsahi Metal Indus. Co. v. Superior Coau80 U.S. 102, 1181987).
Third-PartyPlaintiffs also fail to satisfy thimdependent requirement.h& courtconcludes that it
cannot exercise personal jurisdiction over Edwards because doing so wouldnottate of fair

play and substantial justice.
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Whether jurisdiction is reasonable in accordance with traditional notions @idgi and
substantial justicdepends on five factors:
(1) the burden on the defendant, (2) the forum state’s interest in
resolving the dispute, (3) the plaintiff's interest in receiving
convenient and effective relief, (4) the interstaidicial system’s
interest in obtaining the most efficient resolution of controversies,
and (5) the shared interest of the several states in furgherin
fundamental social policies.
Pro Execc, Inc. v. Orlux Distrib., Inc428 F.3d 1270, 12780 (10th Cir 2005)(citation omitted)
Here, theexercise of personglirisdiction would be unreasonable. Edwards “resides” in
Tennesseeand the burden on Edwards to travel to Utah would be high. Furthermore, both Utah
and ThirdParty plaintiffs’ interest in resolving the dispute f&giently can be satisfied without
Edwards. Any contact he has had with Utah has been in his role as CEO ohGelGgltig is a
party to the suit. Thus, naming Edwards as a defendans ipelnsonal capaciig unnecessary.
Under these circumstanceabe court accordingly concludes that it would be unreasonable to
exercisepersonal jurisdictiorver EdwardsEvergreen and RAM may choose to pursue further
claims against Edwards, but those actions must be broughfomra in which he is subject to

personal jurisdiction.

V. ORDER

The court GRANTS IN PART and DENIES IN PART Brain Edwards’s Motion tarliss
with Prejudice ThirdParty Complaint Against Thir@arty Defendant Edwards for Lack of
Personal Jurisdiction (ECF No. 29). It is hereby OREERhatthe Third-Party Complainfiled
by Third-Party Plaintiffs Evergreen Strategies, LLC and Relay Advanced Matdnal(ECFNo.

24) is OSMISSED WITHOUT PREJUDICHEs toEdwards.
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Signed September 26, 2018

BY THE COURT

e N

Jill N. Parrish
United States District Court Judge
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