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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

NORTHSTAR ALARM SERMCES, LLC, | MEMORANDUM DECISION AND
ORDER DENYING MX SECURITY'S

Plaintiff, MOTION TO DISMISS
V. Case No2:17¢v-01097DN
ALDER HOME PROTECTIN, District Judge David Nuffer

d/b/aALDER HOLDINGS, LLC,

Defendant.

Counterclaim Defendant MX Security LLEMX”) filed a motion(*Motion”) ! to
dismiss theamended eunterclaim(* Counterclain) ? of Defendant Alder Home Protection
(“Alder”) for lack ofstanding, lack of personal jurisdiction, improper venue, and failure to state a
claim upon which relief can be granted. For the reasons set forth below, the M@iBNIED.
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BACKGROUND

When ruling on a motion to dismiss for lack of standirigy; lack of personal
jurisdiction;* for improper venué,or for failure to state a claim upon which relief can be
grantegP® courtsgenerally must accept as true all matealigations of the complaint and
construe them in the plaintiff’favor.This is especially true when, as here, an evidentiary
hearing was not heltiBased on the pleadings, declarations, and other written materials on file,
the relevant facts for purposefthis Motion are as follows.

Alder isa Utahresidential security and home automation company with thousands of
customers throughout the United Stdtéts. headquarters are in UtdRlaintiff NorthStarAlarm
Services LLO(" NorthStaf)—also a UtaFformed and-based entity-is a direct competitor of
Alder!®MX, a corporation formed and headquartered in South Cardlis@n agent of

NorthStar and subject to NorthStar’s confrom Utah!?> MX holds itself out to the public as

3 SeeWarth v. Seldin422 U.S. 490, 501 (1975)

4 SeeBehagen v. Amateur Basketball As§44 F.2d 731, 733 (10th Cir. 1984
5SeeM.K.C. Equip. Co. v. M.A.l.L. Code, In843 F. Supp. 679, 6823 (D. Kan. 1994)
6 SeeMayfield v. Bethards326 F.3d 1252, 1255 (10th Cir. 2016)

7 SeeOMI Holdings, Inc. v. Royal Ins. Gdl49 F.3d 1086, 1091 (10th Cir. 1998)garding motions to dismiss for
lack of personal jurisdiction).

8 Counterclaimsupranote2, 117, 17, atl3, 15.

91d. 11, at13.

101d. 192, 10, 14, al3-14.

11 Declaration of Elizabeth MoiseZ] docket no60-1, dated November 19, 2018.

12 Counterclaimsupranote2, 1111-13, at14; seeDeclaration of Elizabeth Moissupranote11, 112 (MX “is an
authorized NorthStar deal@r see alsaChange of Service Customedscket no69-4, filed January 14, 2019
(evidencing the relationship between MX and NorthStar). MX hasisptigtd, in either its Motion dReply, that it
is an agent of NorthStar or subject to North'Staontrol.
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being NorthStat3 AlthoughMX does not sell NorthStar’s products to customers in lh,
sales representatives occasiontlyel to Utalto receive information, training, and recognition
from NorthStar regarding ¢éhsale of NorthStzs products and servicé$MX’s contracts with
NorthStar are expressly governed by UtahYaand disputes between the two must be litigated
in Utah1®

As the counterclaim allegeNprthStar and MX have knowingly engaged in an
intentionaland targetedampaign to damage Aldsireputation, goodwill, and business
relationships by, among other things, disseminatiaggriallyfalse, disparaging, and damaging
information about Aldemn connection with the commercial advertisement and promatio
NorthStar’s products and servicégzor example, NorthStar and MX haaffirmatively and
dishonestly solicited the cancellatiand breaclof Alders customerscontractst® intentionally
lied and caused confusion abdheir relationshigo and association withlder and Aldeis
products andervices'® falsely stated that Alder had gone out of businessasgoing out of

business? wrongfully accused\lder of being an unlawful§cam compariy? placed deceptive

13 SeeDeclaration of Nikoiya Epps ¥, docket no69-2, dated January 3, 2019; Declaration of Cora Wé&stificket
no.69-3, dated December 24, 2018.

14 SeeDeclaration of Luis E. Endara 910, docket no60-2, dated November 19, 2018:eOpposition,supra
notel, at4 110.

5 Affiliate Agreement 9(a),docket no69-5, dated May 1, 2017; NeSBolicitation & NonrDisclosure Agreement
87, docket no69-5, dated May 1, 2017.

16 Affiliate Agreementsupranotel5, § 8(b).

17 Counterclaimsupranote2, 1115-16, 19, 2530, 6465, 7272, 7%78, 8586, atl4-17, 2628.

181d. 1920(a), 20(1), 3360, 99100, atl5-25, 30.

191d. 1920(b), 20()), 20(nR0(0), 29, 3334, 42, 45, 480, 57, 80, 9D4, atl5-18, 2622, 25, 27, 29.
2019, 1920(c), 20(m)20(n), 54, 60, at5-16, 2425.

2l1d. 120(c), at15;seeid. 7187, at28.
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telephor calls to Alder in Utak? andmade othemisrepresentations regarding the nature,
availability, safety, efficacy, qualitand statusf Alder's productsand service$® Thesefalse
and misleading representations have caumsed continue to causglder to lose many
customersind suffer damage Although MX’s actions and representations concerning Alder
occurred outside of Utah, tin@im was toharm Alder in Utalf’ And, in fact, almost all of the
resulting damages to Alder have been suffered in &tah.

Alderis suingNorthStar and MX for (1dortious interference with contractual relations,
(2) tortious interference with economic relations, (3) unfair competition undéatieam Act?’
(4) defamation, (5) unfair competition under Utah law, and (6) civil conspiracy.

DISCUSSION
Alder has made a prima facie showing of personal jurisdiction over MX.

MX denies that there is personal jurisdiction over it in Utah with respect to'Alder
claims?8 It is Alders burden, as the claimant against MX, to establish personal jurisdiction over
MX.2° To do so at this stage, Alder only needs to make a prima facie showing of personal

jurisdiction 2° Alder “may make this prima facie showing by demonstrating affidavit or other

221d. 1142, 49, 57, 59, &0, 22, 25.

2 1d. 1120(d)20(h), 20(k), 3536, 3941, 4445, 4748, 5354, 56, 58, a5, 1825.

241d. 113361, 67, 74, 882, 8889, 95, 102, at7-30.

25 Opposition,supranote 1, 191-6, at3; see, e.g.Counterclaimsupranote2, 1127-29, at17.
26 Declaration of Dane McCartney2y), docket no69-1, dated January 14, 2019.
2715U.S.C. §1125(a)

28 Motion, supranotel, at3-13.

29 SeeRambo v. Am. S. Ins. G839 F.2d 14151417 (10th Cir. 1988)

30 SeeOMI Holdings, Inc. v. Royal Ins. Gdl49 F.3d 1086, 1091 (10th Cir. 1998)
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written materials, facts that if true would support jurisdiction b%X. 3! That is, Alder must
demonstrate that jurisdiction is authorized under Utah’s bvngstatute and that the exercise of
jurisdiction will not offend the due process clause of the Fourteenth Amendttémever,

given thatUtah's long-arm statute authorizégirisdiction over nonresident defendants to the
fullest extent permitted by the due process clause of the Fourteenth Anmeyiéfhtieere is no
need to “conduca statutory analysis apart from the due process anaffsis.

“[ T]o exercise [personal] jurisdiction in harmony with due process, defendartthanes
‘minimum contactswith the forum state, such that having to defend a lawsuit there would not
‘offend tralitional notions of fair play and substantial justit®. There are two types of personal
jurisdiction: general and specific. Because Alder does not contend thatlgansdiction exists
over MX in Utah, the adjudication of Aldertlaims against MX ithis forum is contingent on
the existence of specific jurisdiction.

“Specific jurisdiction . . depends on an affiliation between the forum and the underlying
controversy, principally, activity or an occurrence that takes place iothe fState and is
therefore subject to the Stateegulation.®® “The inquiry whether a forum State may assert

specific jurisdiction over a nonresident defendant focuses on the relationship among the

311d.; seeBehagen v. Amateur Basketball Asg44 F.2d 731, 73@.0th Cir. 1984)“The allegations in the
complaint must be taken as true to the extent they are uncontroverted bjetingadits affidavits. If the parties
present conflicting affidavits, all factual disputes are resolved in th&ifils favor, ad the plaintiffs prima facie
showing is sufficient notwithstanding the contrary presentation bimtheng party. (citations omitted)).

32 SeeClearOne Comnias, Inc. v. Bowers43 F.3d 735, 763 (10th Cir. 2011)

33 UTAH CODE § 78B-3-201(3)

34 ClearOne 643 F.3d at63(internal quotation marks omitted).

35 Daimler AG v. Baumarb71 U.S. 117, 127 (2014ipternal quotation marks omitted)

36 Goodyear Dunlop Tires Operations, S.A. v. Brp@éd U.S. 915, 919 (201internal quotation marks omitted).
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defendant, the forum, and the litigatiotf."In the specifiurisdiction context, the minimum
contacts standard requires that a court assert such jurisdiction if the détesslaurposefully
directed his activities at residents of the forum, and the litigation results fromdailtggees that
arise out of or relate to thoaetivities? ® “Where a defendarst intentionally tortious actions are
aimed at the forum state and most of the harm is felt in the forum state, minimum contacts are
established 3°

Alder has adequatefyleadedhat MX purposefully directed its activities dtah.
Specifically, MX: (1)holds itself out to the public as being NorthStamr-entity formed and
headquartered in Utgld (2) is an agent of NorthStar and subject to NorthStar’s cofntni
Utahi*! (3) sends itsales representatives to Utah to rec@istruction, training, and recognition
regardingthe sale of NorthStar products and servicéspecifically to customers of
competitors)*? (4) regularly sends customer account information to NorthStar in Q@ has
expressly agreed that itslationship and dealings with NorthStar are governed by Utaf*law;

(5) intentionallyengags in tortiousactivitiesoutside of Utalaimed at damaginglder in

$7Walden v. Fiore571 U.S. 277, 2884 (2014)(internal quotation marks omitted).
38 Racher v. Lusk674 F. Appx 787, 791 (10th Cir. 2016)
391d. (citation omitted).

40 Seesources citedupranotes10andl13; see alsdValden 571 U.S. a286 (“To be sure, a defendasicontacts
with the forum State may be intertwined with his transactions amaictiens with the plaintiff or other partiés.

41 Seesources citedupra note41; see alsoValden 571 U.S. at285 (approving the assertion of jurisdiction over
defendants who purposefully entered a contractual relationship thatomed continuing contacts in the forum).

42 SeeOpposition supranotel, 110, at4; see alsdNValden 571 U.S. a85, 289(“physical entry into the State
either by the defendant in person or throaghagent, goods, mail, or some other meadnsertainly a relevant
contact’ as is also sending someone to the forum)

43 SeeOppositionsupranotel, 7, at4; see alsowalden 571 U.S. a89(sending something or someone to the
forum is a relevant contact).

44 Seesources citedupranote15.
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Utah*° (6) knowingly makesleceptivetelephone calls to Alder in Utah in furtheranceoch
acivities;*® and(7) receives compensatiofrom Utah for its actioné’ Theharm resulting from
MX’s actions hadeen felt almost exclusively in UtdRBecause this litigation is the result of
Alder's injuriesarising out of or related tX’s actions, MX hassufficientminimum contacts
with Utahfor jurisdictional purposes.

Having found sufficient contacts between MX and Utah, it is necessadgterfine
whether exercising personal jurisdiction would offend traditional notions of fairgoid
substantial justic&?® “This inquiry requires a determination of whether the district court’
exercise of personal jurisdiction over defendant is reasonable in light of thensiances
surrounding the cas€®This requires consideration of:

(1) the burden on the defendant, (2) the forum stateérest in resolving the

dispute, (3)he plaintiff s interest in receiving convenient and effective relief,

(4) the interstate judicial systéminterest in obtaining the most efficient

resolution of controversies, and (G shared interest of the several states in
furthering fundamental social policiés.

“[ Aln especially strong showing of reasonableness may serve to fortiiglarbine showing of

minimum contactg>?

45 Seesources citedupranotes25-26; see alsdValden 571 U.S. aR87 (acknowledging that the reputatichased
‘effects of” defamation may connect the defendants to the forum).

46 Seesources citedupranote22; see alsoValden 571 U.S. a89(contacting someone in the fortisa relevant
contact).

47 SeeOppositionsupranotel, 111, at4.

48 Seesources citegdupranote26.

4 AST Sports Sgilnc. v. CLF Distrib Ltd., 514 F.3d 1054, 106{nternal quotation marks omitted).
0 |ntercon, Inc. v. Bell Atlinternet Sa., Inc., 205 F.3d 1244, 1247 (10th Cir. 2000)

51 Trujillo v. Williams 465 F.3d 1210, 1221 (10th Cir. 20@#iternal quotation marks omitted).

52Pro Axess, Inc. v. Orlux Distrib., Inet28 F.3d 1270, 1280 (10th Cir. 20@alterations and internal quotation
maiks omitted).
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The burden on MX to appear in Utah is miningaven that itsends its representatives to
NorthStar’s headquarters in Utah for instruction, training, and recognition, aedprassly
agreed to resolve disputes involving NorthStar in Ugdbtah has a strong interest in providing
a forum in which its residents can seek redress for the intentional injuriesl dausutef-state
actors>* “Finally, it is more efficient and just for judgment creditors such as [Aldedek s
collection where their judgment was obtained and not chase the defendasthtr ataté>®

Accordingly, specific personal jurisdiction over MX maroperlybe exercised in Utah.

Alder has standing to bring a claim under the Lanham Act

MX seeks the dismissal of Alderclaim under the Lanham Act for lack of standingor
purposes of ruling on a motion to dismiss for want of standing;ourts must accept as true all
material allegations of the complaint, and must construe the complaint in favor of the
complaining party.?® To have standing, a “plaintiff must have suffered oinb@inently
threatened with a concrete and particularizgdry in fact’ that is fairly traceable to the
challenged action of the defendant and likely to be redressed by a favoratité glestision’ >’

MX contends that Alder lacks standing becauseast ot alleged that MX conduct or
statements injured Aldes commercial interests or business reputatfdrhis contention is

incorrect, a®\lder hasadequately alleged that Msconduct and statements injured Alder’

53 Seesources citegdupranotesl4-16.

>4 SeeRacher 674 F. Appx at792

55 d.

56 Warth v. Seldin422 U.S. 490, 501 (1975)

57 Lexmark Intl, Inc. v. Static Control Components, In672 U.S. 118, 126 (2014)

58 Motion, supranotel, at17.
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commercial interests and reputatitilder, therefore, has standing to bring a claim against MX
under the Lanham Act.
Utah is not an improper venue for this action.

MX argues that venue in thigdicial district is impropeunder28 U.S.C. § 1391(b)
because MXdoes not reside in Utdrand ‘“all of the alleged illegal activity took place outside
of Utah.”° Section1391(b) reads:

A civil action may be brought

(1) a judicial district in which any defendant resides, if all defendants are
residents of the State in which the district is located;

(2) a judicial district in which a substantial part of the events or omissions
giving rise to the claim occurred, or éstantial part of property that is the

subject of the action is situated; or

(3) if there is no district in which an action may otherwise be brought as

provided in this section, any judicial district in which any defendant is subject to
the court’s persomgurisdiction with respect to such actiéh.

“For all venue purposes . . . an entity with the capacity to sue and be sued in its common
name under applicable law . shall be deemed to reside, if a defendant, in any judicial district in
which such defendant is subject to the caupersonal jurisdiction with respect to the civil
action in question®

Because MX is subject to personal jurisdiction in Utah, MX is deemed to residehin Uta
for venue purposes. Given that Alder and NorthStar are also Utah residents, versigididiai

district is proper under § 1391(b)(1).

% See, e.gsources citedupranote24.
0 Motion, supranotel, at14.

6128 U.S.C. §1391(b)

621d. §1391(c)(2)


https://www.westlaw.com/Document/N646C7DB03CBE11E1974AF6B4DC9A22F7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N646C7DB03CBE11E1974AF6B4DC9A22F7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N646C7DB03CBE11E1974AF6B4DC9A22F7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Alder has adequately stated claims for relief against MX.

“To survive a motion to dismiss [undeéed. R. Civ. P. 12(b)(§)a complaint must allege
facts that, if true, state a claim to relief that is plausible on its face. A claimabyfaptausible
when the allegations give rise to a reasonable inference that the defendate.i§3Bbcause
Alder has stated plausibtdaims against MX for tortious interference, defamation, unfair
competition, and civil conspiracy, MX is not entitled to dismissal uRder R. Civ. P. 12(b)(6)

Alder has stated plausible ¢aims for tortious interference.

To recover damages for tortious interference, a plaintiff must provkdtlhe defendant
intentionally interfered with the plaintiff existing or potential economic relations, £3)
improper means, and (8)erebycaud injury to the plaintiff* MX argues that Aldes tortious
interference claims should be dismissed because Alder has not explainet$ whatdges ar®.
On the contrary, and as has already been natddrhasmade sufficient allegations regarding
damages®® Accordingly, the Motion will not be granted on this basis.

Alder has stated aplausible claim for defamation.

MX asserts that Aldés defamation claim should be dismissed bec&lsker does not
allege thafMX] made any comment about the lawfulness of Alder’s business ¢MKht

accused Alder of conducting an illegal activity within its lawful busifi€&$his assertion is

63 SeeMayfield v. Bethards826 F.3d 1252, 1255 (10th Cir. 201Biternal quotation marks omitted).
64 Eldridge v. Johndrow2015 UT 21, 1.3-14, 345 P.3d 553

85 Motion, supranotel, at19.

66 Seesources citedupranote24; seesupratext accompanying not9.

67 Motion, supranote1, at20.
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incorrect, ad\lder has affirmatively alleged that MX falsely represented to Addemstomers
that Alder*was an unlawful Scam company.®® The Motion cannot be granted on this basis.

Alder has stateda plausible claim for unfair competition.

MX seeks dismissal of Aldes claim for unfair competition under Utah law ftack of
pleading an injury and because Alder’s claim is about conduct that took place outsida of U
and thus not subject to the laws of Ut&hBut, & alreadymentioned,® MX has sufficiently
alleged damages.Moreover Alder's conclusory assertion that its conduct is not subject to the
laws of Utahis notadequately developetdhus, the Motion cannot be granted on either basis.

Alder has stated aplausible claim for civil conspiracy.

MX requests the dismissal of Aldercivil conspiracy claim becau$Alder cannot show
an underlying tort for the civil conspiracy claim to survivéThis request must be denied
because, as explained above, Aldasadequately statashdetying claims fortortious
interference, unfair competition, and defamation—each of which may form tisefdra&lder’s
civil conspiracy claim

ORDER

THEREFORE, IT IS HEEBY ORDEREDthat the Motio#®is DENIED.

58 Counterclaimsupranote2, 120(c), & 15.

9 Motion, supranotel, at21.

70 See supraext accompanying notés and66.
" Seesources citedupranote24.

2 Motion, supranotel, at21; seeEstrada v. Mendoz&®012 UT App 82, 1.3, 275 P.3d 102¢ The claim of civil
conspiracy requires, as one of its essential elements, an underlyihgditation and internal quotation marks
omitted)).

73 Docket no 60, filed November 192018.
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IT IS FURTHER HEREBYORDEREDthat, within14 days of entry of this Order, the
parties must submit a stipulated discovery plan and proposed scheduling ordelt ddttress
all remaining case deadlinés

Signed June 24, 2019.
BY THE COURT:

Dyl

David Nuffer v
United States District Judge

4 SeeOrder Staying Case Bdlines,docket no77, filed May 1, 2019.
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