Grigsby et al v. Income Property USA et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISI ON

MARY GRIGSBY, WADE TAYLOR, and
LMW PROPERTIES, LLC,

Plaintiffs,
V.

INCOME PROPERTY USA, LLC;
BUYPD, LLC; YANCEY, LLC; EVTECH
MEDIA, LLC; REAL ESTATE
EDUCATION GROUP; IMPROVEMENT
HOMES, LLC; INTERACTIVE HOMES,
LLC; EXPANSION PROPERTIES, LLC,;
IVYVEST PROPERTIES, LC;
GUARDIAN LAW, and INSIDERS CASH,
LLC,

Defendants.

MEMORANDUM DECISION AND
ORDER ON DEFENDANTS’ MOTION
TO COMPEL ARBITRATION AND
DISMISS PLAINTIFFS " AMENDED
COMPLAINT; DEFENDANTS ’
MOTION TO DISMISS CLAIMS WITH
PREJUDICE AND TO ENFORCE
SETTLEMENT AGREEMENTS;
GUARDIAN LAW 'S MOTION TO
DISMISS; AND GUARDIAN LAW 'S
MOTION TO DISMISS AND TO
ENFORCE SETTLEMENT
AGREEMENTS

Case No. 2:1V-1110

Judge Robert J. Shelby

Plaintiffs Mary Grigsby, Wade Taylor, and LMW Properties, LL@@#H Defendants

perpetrated a fraudulent real estate schepiaintiffs allegeYancey, EvTech Media, and Real

Estate Education Group (the Seminar Defendants) invited Grigsby and fagleeminar at

which theSeminaDefendants used highressure tactics to upsell investors on real estate

workshops.Grigsby and Taylor allegdatafter the seminatncome Property, BuyPD,

Improvement Homes, Interactive Homes, Expansion Properties, Ivyvesttirgpmnd Insides

Cash (the Property Defendants) either made fraudulent statementfoaiogitces of property

Plaintiffs agreed to pehaseor were responsible for the other Defenddfialse statements

Plaintiffs also allege Guardian Law, which they were required to useléoséitvices, made

fraudulent statements about the state of the property titles
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Four Motionsare before theaurt (1)the Seminar Defendantsglotion to Compel
Arbitration;* (2) the Property Defendantslotion to Dismiss and Enforce Settlement
Agreementg (3) Guardian Laws Motion to Dismiss for Failure to State a Clafrand (4)

Guardian Laws second Motion to Dismiss, in which it asks the court to enfive®roperty
Defendantssettiement agreemerttsFor the reasons discussed below, the Seminar Defehdants
Motion to Compel Arbitration is DENIED, the Property Defendaktstion to Dismiss ad
Enforce Settlement Agreements is DENIERyardian Laws Motion to Dismiss for Failure to
State a Claim is GRANTED in part and DENIED in part, and Guardian Law’sol i
Dismiss and Enforce Settlement Agreements is DENIED

BACKGROUND °

The events givingise to this case began when the Seminar Defendants sent Grigsby an
invitation to attend a free real estate income seniirre invitation promised to teach Grigsby
and a guesthow to get up to $750,000 in pre-approved real estate funding regardtzssliof
score,”’how to flip income properties “overnightand how to build wealth in real estate.

Grigsby registered for the seminar for herself and T&ylor.
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The Seminar

Grigsby and Taylor attended the seminar in January 2@&ting the event, the
Seminar Defendants encouraged Grigsby and Taylor to purchase reahestathop
packages® The Seminar Defendants told Grigsby and Taylor the workshops would reveal
investing tips and strategies and would provide access to funding and customer’dupport.
Grigsby and Taylor allege they were pressured to purchase workshop pdckdgugelseri or
“not at all’*?> Grigsby and Taylor purchased two packages, for which they had tpusigimase
orders!® Eachpurchase order wasmprisedf atwo-sidedpiece of paperOn the front, the
orderstated the signee agreed to therms and Conditions set forth on the reverse side of this
Purchase Ordér* The Terms and Conditions stated in bold, “Dispute Resolution Program —
Binding Arbitration Agreemefitand stated the partiémutually agree that any and all disputes
which may arisdoetween them shall be decided exclusively in binding arbitration conducted by
the American Arbitration Associatidirt?

Later that month, Grigsby and Taylor attendedraeday workshop, at which the
Seminar Defendants pressupatticipantso buy advanced training packages based on each
participants financial mean$® Grigsby and Taylor bought the highéstel packagendagain

signed purchase orders with arbitration clauses in the terms and contlitiokowing the
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Seminar Defendanitsstructions, Grigsby and Taylor also bought asset protection legal services
from Veil Corporate, LLG2® Veil Corporate, working with the law firm Guardian Law, set up
LMW Properties, LLC for Grigsby and Taylét.

In February 2015, Grigsby and Taylor attended the Seminar DeferitBotss on the
Ground training aimed at teaching participants techniques for real estate consigonasnt°
The Seminar Defendants represented this training involved the use of other peopksysamd
that“No Money Down = 0 Risk?! The Seminar Defendants also presented an alternative to
contract assignment, in which Plaintiffs could buy propertieshhatalready beevetted,
renovated, rented, and managéd:he Seminar Defendants represented that Insidash
would provide lending at competitive rates, and Veil Corporate would provide entipyased
asset protection servicés.

A few days after théBoots on the Grouridtraining,the Seminar Defendants sold
Grigsby and Taylor another training program, which promised exclusRad&tess to the best
investment properties available at an upcoming Buying Sufimit.

In March 2015, BuyPD and Income Property USA (the Buying Summit Defendants) s
Grigsby and Taylor a pamphlet titlédn Overview of Real Estate Asset Ownership.The
pamphlet stated the Buying Summit Defendéfitsl low cost and distressed properties in great

neighborhoods,perform repairs, and, when the properties are ready for tenesedl,them to
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clients who ‘are then able to get great prices without the hassle of doing repairs therielves
Buying Summit, LLC then sent a series of emails to Grigsby and Tasdaring them that they
would “have adequate time to review the inventory and comfortably sort through tlablava
assets” ah Buying Summit anetncouraging them to prepare by moving fuitdm their
retirement accounts.

The Buying Summit

In March 2015, Grigsby and Taylor attended the Buying Summiaarativanced
training program called thieiamond Tour® TheBuying Summit Defendants showed Grigsby
and Taylor houses that had purportedly been bought, rehabilitated, and rented througi&°8uyPD.
TheBuying Summit Defendants represented that Grigsby and Taylor could buy similar
properties during the Buying Sumnitt.The AmendedComplaint alleges that at the tintee
Buying Summit Defendants knew the properties available at the Buying Summihater
rehabilitated or rented and came witimerous fees and term3!” The Buying Summit
Defendants also distributed a workbook describing BuyPDoayer's “power teani.3? The
Buying Summit Defendants told participants they could purchessh“flow ready assettiat
would lead to afilijmmediate increase of net worthhrough[l]ittle effort,” with “no
rehabbing and ‘no self managemei#® Throughout the Buying Summit, BuyPD repeatedly

stated it was easier for participants to go throBghPDto buy properties than to do it
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themselves* BuyPD stated it conducted market research, knew local rules and regulatibns, ha
trusted informants with inside information, and had a team of contractors, inspectors, an
insurance provider, a realtor, a title company, and a pyopwnagef® BuyPD also stated it
conducts due diligence on all propertiesalls that the land was fully developed, and that
participants could buy below development costs with low entry pifces.

During the Buying SummiGrigsby and Taylor purchasdue“Veil Management
Prograni from Veil Corporate, which purported to provide asset protection, tax stgtag
other services! TheAmendedComplaint alleges the Buying Summit was designed to be a
high-pressue situation, in which a sales represéitacalled participants back one at a time to a
room to discuss the properties, which the sales represeritativereselecte®f. Grigsbyand
Taylor allege their sales representativars Johnson, pressured them to buy the properties
without giving thema chance to choose which properties to evalffat@rigsby and Taylor
purchased four properties: (1) Calumet City property in lllinois; (2) Salkgdlproperty in
lllinois; (3) Ferndale property in Michigan; and (4) NorthtRot in Florida“*°

Grigsby anl Taylor bought th€alumet City, Sauk Village, and Ferndale properties
(Rental Propertiespased on representations that thagt been rehabilitatexthdinspections had
been completed with no issusEmployees of BuyPD also told Grigsby and TaylorReatal

Propertiescame wih rental guaranteeandwereworth a certain amount of moneyd that
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Plaintiffs needed to quickly purchase the prosir else another Buying Summit attendee
would*? Johnson also represented the Buying Summit Defendants had already done due
diligence for theRental Propertie&® Plaintiffs allege these representatiomere false because
the Rental Properties wenet rehabilitatedbut insteadequired substantial repairs to meet code
requiremats?* Additionally, Plaintiffs allegethe Rental Propertigsad not been inspected and
werenot worth as much @&uyPDrepresented® Plaintiffs alsomaintainDefendants
misrepresented the value of the North Port lot, which Johnson recommended as an investment
property*

Johnson provided Grigsby and Taylor witR@perty Analysis Repofor eachRental
Propertythat included a title summabgearingGuardian Laws name but purportedly prepared
by Johnsort! Improvement Homes, LL@as listed as the owner of the Calumet City
property?® Interactive Homes as the owner of the Sauk Village progéeyd Expansion
Properties as the owner of the Ferndale propérBlaintiffs allege IvyVest Properties owned the
North Port lot!

Grigsbyand Taylorallege theywere required to use Guardian Law for title services and

were not informed about how Guardiaaw was connected to the other Defendants, who
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received funds from the settlement charges at clo$ingMW was required to use Insidsr’
Cash as the lender for at least @mnepertyand to sign a limited power of attorney appointment
thatallowed another person to sign closing documentsMW’s behalffor all the properties®

Problems with the Properties

The parties closed on the Calumet City property in April Z01Bhe Buying Summit
Defendants represented to Plaintiffs that title topitugerty would be recorded four to six weeks
after closing at which time Plaintiffs would begin to receive rent paymehiiter that time
period passed without the title being recorded, Taylor emtnkBuying Summit Defendants,
Guardian Law, and Lift Property Management about the status of recé?ddg.November 18,
2015, a Guardian Law employee replied, stating that Guakdmarhad already sent the recorder
the funds and that the title would be recorded that weeBn December 2, the Guardian Law
employee emailed Taylor and stated that the property did not pass inspection BuyBia was
“correcting those itemsand ‘might have more informath on the inspectior?® The next day, a
BuyPD employee told Taylor that BuyPD wamt seeing anything regarding a failed
inspection.®® On February 17, 201€6)e Buying Summit Defendants emailed Grigsby and
Taylor and stated the deed to the Calumet @ibperty had been recorded and that a copy of the

deed was attached to the enfdilPlaintiffs allege these representations were false, atetrabto
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theproperty had still not been recorded, and the de&idthe Buying Summit Defendants had
emailed wasctually a copy of the deed transferring title from John Graham Inc. to Intpeove
Homes®! On October 12, 2016, an attorney for Plaintiffs emailed BuyPD to give notice that
Plaintiffs sought to rescind the contract since BuyPD had not secured & déiee days later,
the deed transferring title from Imprawent Homes to LMW was recordétl.

In late 2015, Grigsby and Taylor contacted BuyPD about receiving theimgedarent
reimbursemerstsince theproperties did not have any tenafftsSTheAmended Comiaint alleges
BuyPD deceivd Plaintiffs into signing a release of clairg telling Grigsby and Tagk they
were required to sign‘éettlement Agreement and Release” to receiv@tbmisedental
reimbursemerstfor each Rental Properfy

Plaintiffs filed this suit in October 2017 and amended their Complaint in January2018.
The Amended Complaimcludes claims for (1yiolation of the Racketeering Influenced and
Corrupt Organizations Act by all Defendan() civil conspiracy by all Defendants; (Byeach
of fiduciary duty against BuyPD, Income Property, and Guardian Law; (4) fraxidule
inducement by BuyPD, Income Property, Yandegal Estaté&ducation Group, EvTech Media,
Improvement Homes, Insider’'s Cash, Guardian Law, Interactive Homes, Exp&msperties,
and Ivyvest Properties; and (5) in the alternative, breach of contract and duty of ghcahthi

fair dealing by Improvement Homes.
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ANALYSIS

l. Seminar Defendants Motion to Compel Arbitration

The Seminar Defendants ask the court to coragetration of Plaintiffsclaimsagainst
them based oarbitration clausgin the terms and conditions of the purchase orders signed by
Grigsby and Taylor Plaintiffs argue the dispute is outside the scope of the arbitration clauses,
the clauses are unescionable and therefore voidydathey cannot be enforced by Real Estate
Education Group or EvTech Media, whisfere not partieso the purchase orders.

Before deciding whetherdispute is arbitrable, the court must first look to who should
decidearbitrability—the court or an arbitratéf. When addressing the question of whether an
arbitrator should decide arbitrability, the presumption is that the parties digreetta arbitrate
arbitrability unless there Iclear and unmistakable evidendbat they did sé2 If the court
determines the parties agreed to arbitrate arbitrability, it should go norfantheompel
arbitration.

In this casethe parties agredtiat“any and all disputewhich may arise between them
shall be decideth binding arbitration conducted by the American Arbitration Association,” but
they did not réer to or incorporate any rules that give the arbitrator the authority toednad
questia of arbitrability®® Neither party argues they had the intent to arbitrate arbitrabilig.
court concludes the reference to the American Arbitration Association ificrentfto establish
clear and unmistakable evidence that the parties agreed to arbitratbdityitrThus, the court

must decide the issue of arbitrability.

57 Belnap v. lasis Healthcay@44 F.3d 1272, 1281 (10th Cir. 2017).
581d.
89 Dkt. 30, Exs. 1-3.
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A. Arbitrability

In analyzingwhether the parties agreed to arbitrate a digpigecourt begins with “a
strong presumption that the dispute is arbitrafSlaid therapplies “ordinary stattaw
principles that govern the formation of contracts.”] A]ny doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration, whether the proldlanmdas the
construction of the contract language itself or an allegation of waiver, delajkedafense to
arbitrability,” such as fraud in the induceméht.

The arbitration clausaat issue herstatethe parties to the purchase order agree to
arbitrate “any and all disputes which maise between them’? Plaintiffs argue the arbitration
clauss do not cover their claims because they “do not contest the receipt or quality of the
education or materials in this lawsuit."Rather, Plaintiffs state, theallegations are based on
the Defendants’ conduct in “identifying persons with sufficient assets and trastidgncies and
convincing them that the techniques they were teaching were too hard and they shadd inste
submit themselves as victims of the Buying Summit to avoid the education they were
receiving.”® Plaintiffs argue this conduct is sorelated to the real estate educatiequired
through the purchase ordéhat the arbitration clausalo not cover it.

The Tenth Circuit addressed similar languagkire Cox Enterprisgan which plaintiffs

subscribed to aremium cable servicgom Cox Communication® The plaintiffsrented a set

®In re Cox Enters., Inc. Sédp Cable Television Box Antitrust Litjigg35 F.3d 1195, 1201 (10th Cir. 2016).
"L First Options of Chicago, Inc. v. Kaplal14 U.S. 938, 944 (1995).

2Moses H. Cone MeinHosp. v. Mercury Constr. Corp460 U.S. 124-25 (1983).

73Dkt. 30, Exs. 1-3.

74 Dkt. 49, at 5.

S1d. at 6.

76835 F.3d at 1199
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top box before Cox changed its subscription agreement to require arbitration of élditves
arbitration agreement stated that arbitration would apply to “any and all daidisputes
between us . . . that arise out of or in any way relate to . . . this Agreemenrdngrsfrvices or
goods that Cox or any of its affiliated entities provide to you under any otle=magnt.”® The
Tenth Circuit held the plaintiffs’ antitrust clajrwhich alleged legal tying of the cable service
to rental of the seibp box, was within the scope of the arbitration agreement “even though it
arises out of events that predated the agreenignt.”

The court concludethe Tenth Circuit’s logic applies here ahe arbitation clausse
coverPlaintiffs’ claims Even if the court accepts Plaintiffs’ argument that the conduct
underlying their claims is thidentification and manipulation of victims under the allegedly
fraudulent scheme, the purchase orders are allegedlgfghet scheme and therefore
reasonably connected to the Plaintiffs’ claims.

B. Unconscionability

Plaintiffs argue thteven if their claims are within the scope of #ibitrationclausesas
the court has now concludetie clauseare neverthelessid because thegre unconscionable.

Where parties argue arbitration clauses are void, the court must first ideternether
this argument attacks the contract as a whole or only the arbitration daustse argument is

functionallya challengéo contact as a whole, and not specifically to the arbitration clause, the

T1d.

81d.

1d. at 1202.

80 SeePrima Paint Corp. v. Flood & Conklin Mfg. Cd88 U.S. 395, 404 (1967).
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court must compel arbitratidi. Plaintiffs hereallege both substantive and procedural
unconscionability$? For the reasons discussed below, the court concludes only the substantive
unconscionability arguments are directed toward the arbitration clauses arttethaart will
address only those arguments.

1. Substantive unconscionability

When analyzingubstantive unconscionability, the court looks to whether the terms of
the agreement afeo one-sided as to oppress or unfairly surprise an innocent party or whether
there exists an overall imbalance in the obligations and rights imposed by tha barga
acording to the mores and business practices of the time and ptadedétermination that an
agreement is unconscionabtannot be based on the notion that arbitration is inferior to
litigation in court’ 8 However,courts will apply the “effectiveindication” principle to
invalidate, on public policy grounds, arbitration agreements that operate as a “fwespaiver
of a party’s right to pursue statutory remedi&s.”

Plaintiffs argue the arbitration provis®m the purchase ordeasesubstatively

unconscionable because thprgvent Plaintiffs from effectively vindicating their statutory

81 Buckeye Check Cashing v. Cardegh46 U.S. 440, 443, 449 (2006) (holding claim that contract was void
because it violated state lending and consumer protection laws was a chatiethgevalidity of the contract as a
whole, and not specifically to the arbitration clalisand therefore must go to the arbitrator).

82 Under Utah law, the court uses a tpmng analysis when determining whether a contract is unconscionable.
“The first prong—substantive unconscionabilityfocuses on the agreement’s contents. The second-prong
proceduralinconscionability—focuses on the famation of the agreementRyan v. Dats Food Stores, Inc972
P.2d 395, 402 (Utah 1998)n some cases, “substantiveconscionabilityalone may support a finding of
unconscionability’ but “proceduralinconscionabilityvithout any substantive imbalaned! rarely render a
contractunconscionablé 1d.

83|d. (alteration in original) (citation omitted).

84 THI of New Mexico at Hobbs Ctr., LLC v. Patta41 F.3d 1162, 1165 (10th Cir. 2014).

8 Am. Exp. Co. v. Italian Colors Res570 U.S. 228, 236 (2013) (emphasis omitted).
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remedies under the Racketeer Influenced and Corrupt Organizations Act)(RIC€D, Plaintiffs
argue the arbitration clausesquirement that each partgdr their own attorneyg’fees and costs
prevents them from pursuing their statutory remedy of attosrfegsunder RICO. Second,
Plaintiffs argue the arbitration clauses prohdaihsolidating disputes, which Plaintiffs state
would force them to initiatéfty -four separate arbitration proceedings against the Seminar
Defendants, while at the same time pursuing their claims against the remaifengddgs in
litigation. Plaintiffs argue this process would lead'datlandish and oppressiveosts and
would prevent Plaintiffs from presenting an effective claim uRI€O, which depends on
presentation of multiple bad acts.

The Supreme Countas held that the effectiwendication principle “would certainly
cover a provision in an arbitration agreement forbidding the assertion of certaiargtat
rights.”® The Tenth Circuit applied this principle Mesbitt v. FCNHin which a plaintiff
alleged the defendants violatéek Fair Labor Standards Act (FLSA) and other wage and hours
laws®” The plaintiffthereargued a provision in the arbitration agreement that required each
party to bear its own attorney’s fees and costs prevented her from effecingécating her
remedy under the FLSA, which provides that plaintiffs could recover a reasattiaoiey’s fee
and cost$® The Tenth Circuit agreed and affirmed the district court’s decision not to compel
arbitration®®

Plaintiffs argue the arbitration clauses in ttase would similarly bar them from

pursuing their statutory remedy of attorisefges and costs. The RICO statute provides that a

86 1.

87811 F.3d 371, 375 (10th Cir. 2016).
88 (.

89|d. at 378.
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successful plaintiff “shall recover threefold the damages he sustains amstloé the suit,
including a reasonable attmy’s fee.?® Plaintiffs argue they cannot pursue this remedy if the
court enforces the arbitration clauses at issue, which state “each party wiltlmeem costs and
attorneys’ fees®

The Seminar Defendants argue that the Supreme Court has definitively heldGlaat RI
claims are arbitrable, citinacifiCare Health Systems v. BoBkIn that case, the arbitration
provisions prohibited an award of punitive damages, which the plaintiffs argued would bar them
from pursuing the RICO statute’s remedy of treble dam&y@he Supreme Court noted that,
given the inconsistency in case law concerning whether treble damagesatye &is
compensatory or punitive, it was unclear whether the arbitration provisions would bar the
plaintiffs’ statutory remedy? The Court refused to engage in “mere speculation” in determining
how an arbitrator would resolve this inconsistency, and it compelled arbitfation.

The Seminar Defendants argue the holdingadfiCare requiresthe courtto compel
arbitraion for Plaintiffs’ RICO claim ButPacifiCaredealt with an ambiguity that is not present
in this case. Here, the language in the arbitration clau®ss:h-party will bear its own costs
and attorneys’ fees~undoubtedly covers attorney’s fees as referenced in the RICO statute.
This language, if enforced, would prevent Plaintiffs from effectively vindicdbiag right to

pursue the statutory remedy of attorney’s fees in arbitration.

%18 U.S.C. § 1964(c).
91 Dkt. 30, Exs1-3.
92538 U.S. 401 (2003).
%1d. at 403.

%1d. at405-06.

%d. at 4866-07.
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The possibility that aarbitrator could lategrant amawardof feesto Plaintiffsdoes not
contradict this conclusion. As the Tenth Circuit noteN@sbitf there may be some ambiguity
in whether a fee award is still available, despite language in the adnitpatvision that
expressly stated each party shall bear its own*fe@sit that ambiguity was not a lack of clarity
about the meaning of a word within an arbitration provision, likeacifiCare Rather, the
ambiguity stemmed from what the arbitrator would choose to do when faced with the option of
awarding fees. The Tenth Circuit rejected the idea that this ambiguity vovaddthe parties to
arbitrate, noting that the “mere possibility” treplaintiff could later recover fees if the arbitrator
chose to grant themas not the same as the plaintiftutory remedy’

Similarly, in this case, any ambiguipyesentedtems not from the meaning of a word in
the arbitration clauses bratherfrom whether an arbitrator would choose to award fees to
Plaintiffs if they prevail. Because this ambiguitigandPlaintiffs’ statutory remedis not
protectedthe court concludes the provisions concerning attorney’s fees in the arbitlatisesc
in this caserevent Plaintiffs from effectively vindicating their RICO claim. Thus, arcwill
not compel arbitration on Plaintiffs’ RICO claiff.

Plaintiffs urge the court to invalidate the entire arbitration clause on this Wades the
Seminar Defendants ask the court to sever the attorney'’s fee provision but cdntizgica on
the remaining claims.

The parties dispute who bears the burden on the question of severah#itgeminar

Defendants urge the court to hold that the party seeking to avoid arbitrationhiedamsden

96811 F.3d at 380.

91d. at 386-81.

9% Because the court concludes the RICO claim should not be submitted tatiarbibased on the attorrieyfees
provision, it does not need to decide whether the arbitration t&pisghibition on joining disputes also wdu

prevent Plaintiffs from effeotely vindicating their RICO claim.

16



because of the “strong presumption in favor of arbitration.” Plaintiffs atguddctrine of

severance is similar to an affirmative defense, Wwkwould place the burden on the Seminar
Defendants. In the absence of controlling law on this point, the court looks to the paeied
burden on a Motion to Dismiss. The Seminar Defendants, as the moving party, have the burden
to show that even the court accepts as true all weleaded allegations and draws all

reasonable inferences in Plaintiffs’ favor, Plaintiffs have failed to atataim for relief®® To do

so, the Seminar Defendants must show that they have a valid arbitration clacseatiiod

Plaintiffs’ claims. Thusthe court concludesis ultimately the Seminar Defendants’ burden to
show that the arbitration clause is vadigen if the attorney’s fee provision is not. For the

reasons discussed below, the court concludes then&ebefendants havwaot met this burden.

State law applies to the determinationdiether severability is propé?® In Utah,
whether a contract is severabiegpends onthe intent of the parties at the time they entered into
the contract.*®! To determine the parties’ intent, the court first looks to the four corners of the
contract, then to “other contemporaneous writings concerning the same subject ianad
finally to extrinsic parol evidenct?

There is no mention of severability within the four corners of the purchase ordeiss in t
case. Nor have the partipesented any contemporaneous writings or extrinsic parol evidence
expressing anintentconcerning severabilityThus,it appears the parties did not intend
severability for he purchase orders. Where the parties did not intend severabihiy

formation of the agreement, the court declines to write that term into the cofteathea fact

9 Cressman v. Thompsonl9 F.3d 1139, 1152 (10th Cir. 2013) (citation omitted).

100 See, e.gPollard v. ETS PC, In¢186 F. Supp. 3d 1166, 1178 (D. Colo. 20Mantooth v. Bavaria Inn Rest.,
Inc., No. 1#CV-1150WJM-MEH, 2018 WL 2241130, at *9 (D. Colo. May 16, 2018).

101 Mgmt. Servs. Corp. v. Dev. Asse€il7 P.2d 406, 408 (Utah 1980)

102 Id
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Thus, the court concludes severability is inapplicable la@dthe effective wdication doctrine
renders the entire arbitratigmovision unenforceab®® As a result, th&eminar Defendants’
Motion to Dismiss and Compel Arbitration is denféd.

I. Property Defendants Motion to Dismiss and Enforce Settlement Agreements

The Property Defendants filed a Motion to Dismiss, asking the court to didivaksras
against them on the basistbfeeReleases® The Property Defendants argue thRséeases
establisranaffirmative defens¢hat mandates dismissal of all claims against tH&m.

The court must first determine whether Releasesre appropriate to consider at the
motionto-dismiss stageThe court may consider materials outside the pleadings if they are
referenced ithe complaint, central to the Plainsificlaims, and indisputably authenti¢’

The Amended Complaint makes multiple references tReieased®® And the
allegationconcerninghe Releases are central to Plaint¥fsrious claims against the Property
Defendants, particularly those fisaud. Additionally,Plaintiffs do not dispute theuthenticity
of thecopies of the Releasappended tthe Property Defendant8lotion. As such, it is

appropriate for the court to consider fReleasei deciding this Motion.

103 SeeNeshitt v. FCNH, Ing.74 F. Supp. 3d 1366, 1373 (D. Colo. 2054jd, 811 F.3d 371 (10th Cir. 2016)
104 Because the arbitration clauses are unenforceable, the court need not addhessBnvfieth and Real Estate
Education Group, as neuarties, may enforce the agreements.

105 pefendants refer to these contsams settlement agreements and urge the ootistimmarily enforcethem. A
settlement agreement is generally a contract the parties enter into whakiolitics pending.SeeUnited States v.
Hardage 982 F.2d 1491, 1496 (10th Cir. 1993). contrast, the contracts at issue here were entered into before
litigation began. Thus, summary enforcement is not appropriate, @cduht will apply general principles of
federal civil procedure and Utah contract law.

106 SeefFed. R. Civ. P. 8(c)(1(identifying release as an affirmative defense).

107 GFF Corp. v. Associated Wholesale Grocers,,|080 F.3d 1381, 1384 (10th Cir. 1997).

108 Dkt. 27, 146-52, 18894, 229-34.
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However, consideration of tHeeleasesloes nottself establish the Property Defenddnts
affirmative defense of releas@t the motionto-dismiss stagealismissal based on affirmative
defensess appropriate onlywhen the complaint itself admits all the elements of the affirmative
defense by alleging the factual basis for [the defshstement$.1%° The court alsdaccept[s]
as true all welbleaded facts [in the complaint], and congisliall reasonable allegations in the
light most favorable to the plaintiff1°

In the AnendedComplant, Plaintiffs allege the Releases wéhne product of fraudulent
inducement and a conspiracy among the Defend&hfBactual issues therefore exist as to
whether the contracts are valid and enforce&Bl& hus, it is not clear from the face of the
Amended Complaint that thefiamative defense would succeé® Accordingly, he Property

DefendantsMotion to Dismiss is denieth?

9 Fernandez v. Clean House, L1833 F.3d 1296, 1299 (10th Cir. 2018).

110 Sunrisevalley, LLC v. Kempthorné28 F.3d 1251, 1254 (10th Cir. 2008) (citation omitted).

11pkt. 27, 19 150, 192, 232.

112 seePreventive Energy Sols., LLC v. nCap Ventures 5, INdC 2:16CV-809-PMW, 2017 WL 87028, at *4 (D.
Utah Jan. 10, 2017) (“It is axiomeathat a party cannot use a boilerplate disclaimer as a shield from liahility fo
fraudulent conduct. Accordingly, the [defendant’s] disclaimer doedefeat [plaintiff's] fraud and negligent
misrepresentation claims” at the motitmdismiss stage.Grabtree v. WoodmamNo. 2:06CV-946-TC, 2008 WL
4276957, at *5 (D. Utah Sept. 11, 2008) (release is voidable if defendant fadske gromise to induce plaintiff
into signing it).

113See Fernande883 F.3d at 1299.

114The Property Defendants also argue thatis” provisions in the real estate contracts preclude Plaintléans.
Even assuming those contracts were proper to consider at this stage péreyMdefendantsaarguments abouhé
“asis” provisions failfor the same reasons as their arguments about the Relewm®ely, that Plaintiffs allege

they were fraudulently induced into signing them.
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Guardian Law filed a Motion to Dismiss and Enforce Settlement Agreemetsdoras
the same contracts between Property Defendants and Pldittiffer the reasons stated above,
this Motion is also deniett®

II. Guardian Law’ s Motion to Dismissfor Failure to State a Claim

To survive a motion to dismiss, a complaint must contain “a short and plain statement of
the claim showing that the pleader is entitled to réfitf A complaint“does not need detailed
factual allegation$,but it must put forward “more than labels and conclusidis Ih reviewing
the motion, the court accepthé wellpleaded allegations of the complaint as'traied
construes themiri the light most favorable to the plaintiff'®

Guardian Law argues the court should dismiss all of Plaintitiems against it because
the Amended Complairidilsto allege plausile claims for relief.

A. Statute of limitations

GuardianLaw first argues any claims arising out of professional services rendered i
lllinois and Florida should be dismissed based on those 'sttdges of limitations. Even
assuming the court would apply Illinois or Florida law to those claBugrdianLaw’s
argument cannot be resolved at the motmdismiss stage.

Statute of limitations questions may be resolved by a motion to djdmaissnly where

“the dates given in the complaint make clear that the right sued upon has beguishdid.*2°

115 Dkt. 45.

116 Because the court denies Guardian lsaMotion on the basis that it has not shown an affirmative deftmat is
clear on the face of the Amended Complaint, it need not reach Plaigtiftsnent that Guardian Law was
prohibited from filing a second Rule 12(b)(6) Motion. Dkt. 55 at 2.

117Fed. R. Civ. P. 8(a).

118 Bell Atl. Corp. vTwombly 550 U.S. 544,56 (2007).

119 Cressman v. Thompsonl9 F.3d 1139, 1152 (10th Cir. 2013) (citation omitted).

120 Aldrich v. McCulloch Props., Inc627 F.2d 1036, 1041 n.4 (10th Cir. 1980).
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Accordingly, where a factual issue existsicerningvhether the statute of limitations is tolled,
motion to dismiss on this basis must be denied. Consttiuafgcts in theAmendedComplaint
as true, Plaintiffs did not have reason to knowheir claims until after the closing of the
properties, which creates a factual issapcerningvhether the statute of limitations is toll&d.
Thus, it is unnecessary for the court to address Guatdiats statute of limitations arguments
at this stage.

B. RICO

GuardianLaw also argues the court should dismiksraffs’ RICO claim because
Plaintiffs fail to allege the necessary elements.

A plaintiff allegng a RICO violation must shothe defendanfl) conducted the affairs
(2) of an enterpris€3) through a patter(¥) of racketeering activity??> A RICO claim must
satisfy the heightened pleading standard of Federal Rule of Civil Pro&byyrevhich requires
a plaintiff alleging fraud to state with particularity the circumstances consgitirind or
mistake!?® Thus, the plaintiff mustset forth the who, what, when, where and how of the
alleged frautland describe “the time, place, and contents of the false representation, thg identit
of the party making the false statements and the consequences th&reof.

GuardianLaw argues the Amende@€omplaint fails to allegéctsthat itengaged in
racketeering activity oconductedanenterprisés affairs GuardiarLaw also argues the

Amended Complaint does not satisfy Rule XKIspecificity requirement.

121Both lllinois and Florida law allow for tolling of statutes of limitatioreewilliams v. Bd. of Revigv@48
N.E.2d 561, 567 (lll. 2011Major League Baseball v. Morsani90 So. 2d 1071, 1077 (Fla. 2001).

12218 U.S.C. § 1962.

123 SeeCayman Expl. Corp. v. United Gas Pipe Line, @73 F.2d 1357, 1362 (10th Cir. 1989).

124y.S. ex rel. Sikkenga v. Regence Bluecross Blueshield qf4RalF.3d 702, 72&7 (10th Cir. 2006).
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1. Racketeerin@ctivity

GuardianLaw argues the Amende@omplaint fails to allege any racketeering activity
becaus&uardian Law only established a business and conducted real estate cldsihgs, a
which was lawful activity.

“Racketeering activity” includes acts of inand wire fraudi?® which requires a showing
of “(1) the existence of a scheme or artifice to defraud or obtain money ortpriopéalse
pretenses, representations or promises, and (2) use of the United States mailsifderstate
wire, radio or television communications in furtherance of the scheme to deff@ud.”

TheAmended Complainglleges an employee of Guardian Law stated in an email to
Taylor on November 18, 2015, that Guardian Law had “checked with our recorders in the state
and that ithad “sent the recorder the funds already and they are saying that thegweithlese
recorded this week!?’ Plaintiffs allege that on December 2, 2015, the same employee emailed
Taylor and stated that Guardian Law had “checked in with the recorders wianaltang
getting this recorded and it looks like it did not pass inspection. Bgiglds correcting those
items. BuyPD might have more information on the inspection if you are wanting to ko@v m
about that.*?® Plaintiffs allege the deed was netorded until October 2016, but they do not
adequately alleghe Guardian Lawemployee’s statements were false when maktiditionally,
Plaintiffs do not allege therglied on these statements rather than BuyPD'’s later statetinahts

there was no failethspection or that the deed had been recorded by February 2016. Thus, these

12518 U.S.C. § 1961(1).
126 Bacchus Indus., Inc. v. Arvin Indus., In@39 F.2d 887, 892 (10th Cir. 1991).
127Dkt. 27 at { 140.

128 Id
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allegations are insufficient falead mail or wire fraud?® Plaintiffs identify no other factual
allegations in support of their RICO claim against Guardian Law. Accoydithgl RICO claim
against Guardian Law is dismissed.

C. Civil conspiracy

GuardianLaw also argues the Amended Complaint does not adequately allege its
participation in a civil conspiracy.

In Utah,civil conspiracy requires proof of five elements: “(1) a combination of two or
more persons, (2) an object to be accomplished, (3) a meeting of the minds on the object or
course of action, (4) one or more unlawful, overt acts, and (5) damages as a proesuolate
thereof."*° “Where the unlawful act underlying tloévil conspiracys a fraudbasedort, both
the underlying tort and the conspiracy claim must be pleaded with partigifatit

GuardianLaw argues it did not commit any unlawful acts and was not combined with
any of the other Defendantsh@Amended Comiaint allegesGuardian Law committed
unlawful acts because it was responsible for seW@erty Analysis Reportontaining a title
summary “bearing Guardian Law’s name, but also purportedly prepared bpddhitsThese
allegations do not support a reasonable inference that Guardian Law is liableditedbd
misrepresentations in the title summary. Plaintiffs do not allege Johnson is agesgiagent

of Guardian Law or that Guardian Law granted him any authority to use itsardogo on the

129Because Plaintiffs have failed to adequately plead that Guardian Law engaaekeieering activity, the court
need not address whether Guardian Law participated in the operation oemanagf the enterprise’s affairs or

whether the Amended Complagdtisfied Rule 9(b)’s pleading requirements.

B0pohl, Inc. of Am. v. WebelhytR008 UT 89, 1 29, 201 P.3d 944 (citation omitted).

131 Zero Down Supply Chain Sols., Inc. v. Glob. Transp. Sols,,Nioc.2:07CV-400 TC, 2008 WL 4642975, at *9
(D. Utah Oct.17, 2008).

132Dkt. 27 at 1 115, 122, 162, 169, 202, 209.
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title summary. Thus, the Amended Complaint does not adequately allege Guawdian La
committed any unlawful actandthe civil conspiracy claim against Guardian Law is dismissed.

D. Breach of fiduciary duty

GuardianLaw argues the breach of fiduciary duty claim fails becadudees not owe
Plaintiffs such a duty.

“Breachof fiduciary duty claims generally require proof of four elements: the existence
of afiduciary relationship . .;. breach of the fiduciary dutgausation, both actual and
proximate; and damage$3®

The Amended Complaint alleges Guardiaaw provided title services and legal services
to Plaintiffs which established a fiduciary duty. In respoi@eardiansubmitted‘Conflict of
Interest Disclosuretiocuments signed yrigsby and WadstatingGuardianLaw does not
representhem, thatheywaive any possible conflict of interest with respect to the purchase, and
that Grigsby and Taylor “should consult with an attorn€s.”

The court will not consider the Conflict of Interest Disclosmethe motiorto-dismiss
stage becaudbey arenot referred to in the Amended Complaint or central to Plaintiffs’
claim 3% Although the court could convert the Motion to Dismiss to a Motiostonmary
Judgment on this claim and consideaterial outside the pleading®,judicial efficiency would
not be served by conversion in this caBefore convertinggmotionto dismissinto one for
summary judgment, the court must give notice to the parties and allow Plaintiffsntit s

material outside the pleadings as well. Because several of the claims in thicasatarined,

133 Gables at Sterling Vill. Homeowners Ass’n, Inc. v. Castlew®teding Vill. 1, LLG 2018 UT 4, 152, 417 P.3d
95.

134Dkt. 32, Exs. 8, 10, 11, 12.

135 GFF Corp. v. Associated Wholesale Grocers,,Ih80 F.3d 1381, 1384 (10th Cir. 1997).

B6Wheeler v. HurdmarB825 F.2d 257, 259 (10th Cir. 1987).
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discovery would be a more efficient means of pealieg. Thus, the court declines to convert
Guardian Law’s Motion into one for summary judgment or consider the Conflictevébit
Disclosures. When considering only the allegations in the Amended ComplaintffBlaawe
adequately alleged the elements of a breach of fiduciary duty claias, the® Motion to
Dismiss this claim is denied.

E. Fraudulent inducement

Plaintiffs allege Guardiabaw, as a ceconspirator, fraudulently induced them to
purchaseahe Calumet City, Sauk Village, Ferndale, and N&int propertiesBecause the court
has dismissed the conspiracy claim against Guardian Law, those allegatinosform the
basis for a fraudulent inducement claiihe Amended Complaint does not contain any other
allegations that Guardian Law fraudulently induced Plaintiffs into purchdsengroperties.
Thus, this claim is dismissed as to Guardian Law.

SO ORDERED this 26th day of September, 2018.

BY THE COURT:

2t

ROBERE/J. SHELBY
United States District Judge
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