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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

RAYMOND M., JACQUE M., and
AMANDA M.,
MEMORANDUM DECISION

Plaintiffs, AND ORDER

V.

BEACON HEALTH OPTIONS, INC. and Case . 2:18€v-048-JINRPEJF

CHEVRON MENTAL HEALTH AND

SUBSTANCE ABUSE PLAN District Judge Jill N. Parrish
Defendants. Magistrate Judg&velyn J. Furse

This action arises under tliEemployee Retirement Income Security Act of 19ZRISA),
29 U.S.C. 8 1001gt. seq and is befee the courton the parties’ crossiotions for summary
judgment. Defendants Beacon Health Options, (f8HO”) and Chevron Mental Healtand
Substance Abuse Pldoollectively, “Defendants”and PlaintiffsRaymond M., Jacque Mand
Amanda M (“Amanda”) (collectively, “Plaintiffs”) bothmoved for summary judgment on March
11, 2019. Having considered the parties’ briefs, the cmnies Defendants’ Motion for Summary
Judgemen{ECF No. 24)and grants in part and denies in part Plaintiffs’ Motion for Sungmar
Judgment (ECF No. 27).

l. BACKGROUND

This dispute involves the denial of benefits allegedly ttuPlaintiffsundertheir ERISA
employee group health benefit plan entitled@hevron Mental Healtand Substance Abuse Plan
(“the Plan”).ChevronCorporation is th&lan Sponsor and Plan AdministatBHO is thenamed

fiduciary anddesignated @ims Administrator of the PlarSeeREC 0044, 0054, 0160, 01#3.

1 The administrative record indicat® bates stampegages using “BHO” and the corresponding
page numbeiSee generalfECF Nos. 25, 31. Instead of using this naming conventiorgdbig

Dockets.Justia.com


https://dockets.justia.com/docket/utah/utdce/2:2018cv00048/108510/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2018cv00048/108510/44/
https://dockets.justia.com/

Case 2:18-cv-00048-JNP-DAO Document 44 Filed 05/29/20 Page 2 of 50

Accordingly, BHO has discretionary authoritjinterpretthePlan provisions, s&overage criteria
consistent with the Plan, antake decisios regardingpecific claims for benefits and appeals of
benefitsdenials REC 0038, 0154Raymond M. ighe Plan participardnd his daughteAmanda,

is aPlanbeneficiary Compl. T 2.

Plaintiffs sought cardor Amandas mental healthand substance abasonditionsat a
Residential Treatment Center (“RTC”) called New Hav&HO provided benefits for
approximatelyone monthof Amandis treatment at New Haven, but denied benefits for
approximatelynine monthf her subsequent treatment. Plaintiffs contdrad BHO’s denial of
benefitscaused them to pay over $100,000 in unreimbursed, qubaiet expensetd. T 66.

A. THE PLAN AND BHO’ sSMEDICAL NECESSITY CRITERIA

The Plan offers benefits for medically necessary mental health and/or substaecsaabdus
at an RTC,see, e.g.REC 00190021, 00250027, 00310033, and classifies residential treatment
as a subacute level of caseeREC 0087 Specifically, it defins residential treatment as “bur
residential care” that “provides structured mental healthsubstance abuse treatment” for
“patients who don’t require acute care services en@4r nursing care.ld. This definition is in
contrast to what the Planc@gnizes is the higher level of care for mental health and substance
abuse conditions: “acutaepatient treatment.SeeREC 0019, 0021, 0025, 0027, 0031, 0033. In
general, the Plan excludes coverage for “services that aren’t considered medicallyryjécessa
REC 0036, 0150. The Plan defines medically necessary services as those:

» Intended to preventliagnose, correct, cure, alleviate or preclude deterioration

of a diagnosable condition (IGD or DSMIV) that threatens life, causes pain

or suffering or resudtfrom illness or infirmity.
= Expected to improve an individual’s condition or level of functioning.

citestherecord using “REC” and the corresponding record page nubdzarusdhe courtuses
BHO as an abbreviation foné claims administrator in this case.
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= Individualized, specific and consistent with symptoms and diagnosis and not in
excess of patient’s needs.

= Essential and consistent with nationally accemthdard clinical evidence
generally recognized by mental health or substance abuse care professionals or
publications.

= Reflective of a level of service that is safe, where no equally effective, more
conservative and less costly treatment is available.

= Not primarily intended for the convenience of the recipient, caretaker or
provider.

= No more intenise or restrictive than necessary to balance safety, effectiveness
and efficiency.

= Not a substitute for notreatment services addressing environmental factors.

REC 0086, 0213The Plan also states thge]ven though a clinician may prescribe, order,
reammend ompprove a service or supply, it doesn’t mean that it's medically nece$B&t§)]
.. .determines if a service or supply is medicaljcessary.REC0086, 0213

Under its delegated authority to interpret the Plan and develop claims adadmst
criteria,seeREC 0038, 0154BHO usestwo sets of medical necessity critettamake benefits
decisiors for RTC treatmentFirst, BHO’s admissions criteridor RTC treatmentrequires
claimantsto meet all of the following:

(1) DSM or corresponding ICRliagnosis and must have mood, thought, or
behavior disorder of such severity that there would be a danger to self or bthers i
treated at a less restrictive Iéoé care.

(2) Member has sufficient cognitive capacity to respond to active acute and time
limited psychological treatment and intervention.

(3) Severe deficit in ability to perform sedére activity is present (i.e. seléglect

with inability to provide for self at lower level of care).

(4) Member has only poor to fair community supports sieffic to maintain
him/her within the community with treatment at a lower level of care.

(5) Member requires a time limited period for stabilization and conitmue-
integration.

(6) When appropriate, family/guardian/caregiver agree to participate actively
treatment as a condition of admission.

(7) Member’s behavior or symptoms, as evidenced by the initial assessment and
treatment plan, are likely to respotador are responding to active treatment.

(8) Severe comorbid substance use disorder is preséntuikabe controlled (e.g.,
abstinence necessary) to achieve stabilization of primary psychiatric disorder.
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REC 039899. Second, BHO'’s continued care aidefor RTC treatment requires claimants to
meet all of the following:

(1) Member continues to meatimission criteria;

(2) Another less restrictive level of care would not be adequate to progeted
containment and administer care

(3) Member is experiecing symptoms of such intensity that if discharged, would
likely be readmitted;

(4) Treatment is 8t necessary to reduce symptoms and improve functioning so
member may be treated in a less restrictive level of care.

(5) There is evidence of progress towards resolution of the symptoms causing
barrier to treatment continuing in a less restrictivellefeare;

(6) Medication assessment has been completed when appropriate and medication
trials have been initiated or ruled out.

(7) Member's progress is miored regularly and the treatment plan modified, if
the member is not making progress toward a&elearly defined and measurable
goals.

(8) Family/guardian/caregiver is participating in treatment as clinically indicated
and appropriate or engagement is underway.

(9) There must be evidence of coordination of care and active discharge planning
to: (a) transition the member to a less intensive level of care; (b) operationalize how
treatment gains will be transferred to subsequent level of care.

B. AMANDA’SCONDITION

Amanda has long struggled with mental health and substance use disordeorendite
has endured numerous traumatic experiences, including witnessing her birtfrsrsifwede by
hanging when Amanda was four years old. REC 1516. Amanda had rope burns and bruises around
her neck, indicating thdter birthmotheralsointendedto hang Amada.ld. Two years after tis
tragedy, Amanda father,Raymond M. married Jacqu®l., wholater legallyadoptedAmanda.
Id. In 2009, the family moved to Ririe, Idaho, bAimandahad difficultieswith the changed
environment and had strained relationshypth school peers and her familg. During this time,
shebegan to experiment with drugs and alcobelcamewithdrawn and engaged in other risk

behaviors such as sneaking out of the home for extended p&i©Gs1516-17. This prompted
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Plaintiffs toseek weekly outpatient psychiatric counselingAonanda which she attended on and
off. REC 1517.

In 2013, wherAmandawasthirteenyears old her parentsliscovered that she waslf
harming by cutting her wrists and arnhé. On one occasiorAmandas self-harm was so severe
that her parents had to takerto the emergency roofor stitches Id. Soon after this incident,
Plaintiffs admittedAmandato theEastern Idaho RegionaBehavioral Health Centdor inpatient
acute care (“BHC"), where she was diagnosed with Major DepreBssgeder, Posttraumatic
Stress Disorder, Oppositional Defiant Disorder, Pa@hild Relational Problemmand Borderline
Personality DisordeREC 1553.

After Amanda’s timeat BHC, Plaintiffs agairarranged fora program ofoutpatient
counselingthat Amandaattendedintermittently. REC 1517. But she continued to experience
turbulence in her academic and social, ified outpatient therapy again proved ineffective to help
Amandamanage her mental héaland substance abuse stleg. Id. After Amandatold her
outpatienttherapist Shaylene Peningethat she did not feel safe and tisae may hurt herself
again Plaintiffs readmittedAmandato BHC's inpatientacute care unit on November 17, 2014
REC 1518. SubsequentlyPlaintiffs transferredAmandato a different acutéevel care center at
the Teton Peak®esidential Treatment Un{tTeton”) on November 24, 2014ld. At Teton,
Amandas treating psychologists confirmed many of her diagnoses from BHC and added her
increasinty chalenging alcohol and narcotics use disorders. REC 1ABtandaremained at
Teton until January 20, 201&nd was discharged because her insurance claims adatorsta
predecessor company to BH@leclinedto cover her continued treatment. REC 1518.

After her discharge from TetoMmandarestarted outpatient treatment with Ms. Peninger

and showed initial signs of gradual improvement, but she returned to her dangdmitsi®fha
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sneaking out of the housalusing alcohol and drugs, stealing pills, and engagingsky
behaviors such as drinking and drivihg,. After one instance in August 201A&mandahad to be
taken to theemergency room after she claimed that Ishe attempted toverdose omills. REC
1519 And in November 201%mandahad an especially gerealtercation with Jacqud., which
causedAmandato run away from homéor several daydd. When police found heAmandawas
held in juvenile detention and charged with running away and battery.

At this point, Ms. Peninger recommended tAatandareceive”[a] higher level of care
to “ensure that she receive more intensive treatment and structure” bematpséient treatment
is not able to give hehe amount of care that she needs at this tiREC 1566. Ms. Peninger
reached this conclusion teuse she observed thAmandas “symptoms associated with
depression and PTSD” hdmecome“exacerbated . . . over the past few months,” including
“increasedn selfharm (cutting on her legs), and impulsive behaviors (running away from home
for days at dime without contacting family or having a place to stalg.Plaintiffs also conferred
with an educational consultar@hristie Campbellabout the propereatment plan foAmanda
and Ms. Campbell recommended an RTC, among other care options. REQ3&3.9Moreover,
as part of her criminahdjudicationarising fromthe Novenber 2015 incidentAmandawas
required to meet with Michael Guymon, a licensed clinical social worker workinge@tte of
Idaho.REC 1574. After evaluatingmandas symptomsand her records, Mr. Guymaeinforced
many ofAmandas diagnoses antendorsed the family’s plan to enroll her in an RTC program
“as viable to addreg$bker] needs. REC 182-83.

C. NEw HAVEN TREATMENT
Plaintiffs admittedAmanda tothe RTC program dilew Haven on December 21, 2015.

REC2645 New Haven is a licensedll-girls residential treatment faciliynder Utah Law and its
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treatment team includes a psychiatrist, a psychiatric/mental health nacségner, a registered
nurse, licensed clinical sociaborkers, and other licensed therapists. ECF No. 38 at 15. Upon her
admission, clinical psychologist Dr. Brett Merrill conducted three psychologialations of
Amanda between December 22, 2015, and February 1, 2888.REC 3938 Dr. Merrill
documented Amanda symptoms concerning her depression, anxiety, trauma, and substance
abuse conditions, among other observations. REC-33®verall, Dr. Merrill concluded that
“residential treatment is wanted and recommendé&and because of her underlying ddions
and the severity of her symptorfi8manda’s suicidal ideation and sdlrming behaviors should
be carefully monitored as well as'[h]er perceptions and behaviors toward drugs.” REC 3946.
Amandas treamentteam at New Haven noted thekte ‘preseted with a very lovsense of self
worth and lack of insight around her identity and role in her familysaoal with peers,” and that
she has “coped with her depressive and anxious faélioggh acting out, setharm, or substance
use.”REC2649-50.

On January 16, 201@he New Haven treatment teatevelopedh MasterTreatment Plan
for Amandathat identified her diagnoses and treatment objectie€. 3031 The treatment plan
listed Amandas diagnoses as “Depressive DisorgetSubstance Use and Addiee Disorders’
“Disruptive, Impulse Control and Conduct Disorget®ersonality Disordersand “Trauma and
Stressor Related Disordeér$d. To address trse diagnoses, New Haven offeetiandaa variety
of treatments, including individual therapy, group therapy, family therapy, recrdatienapy,
and communityservicebased therapysee generallREC 2643-3937. On October 21, 2018ew

Haven dischargeAmandaafter she completed the RTC program. REC 2645.
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D. BHO’ sDENIAL OF BENEFITS
When Plaintiffs adntted Amandato New Haven, New Haven statbntactedBHO to
obtainbenefitsfor RTC serviceand a BHO revieweauthorized ten days abveragédor “short
tem stabilization. REC 0224. On December @ 2015, New Haven requestefirther
authorization forAmandas continued RTCcareand BHOauthorized five additional days, but
BHO requestednore information on hdreatment plan, discharge readinessl medication plan.
Id. On January 4, 2016, New Havagainrequestedurther authorizationof benefits and BO
authorized an additional week of covera@EC0223 On January 11, 2016, New Haven requested
additional authorization for RTC services and BHO provided authoriz&dion.
On January 16, 2016, the treating team at New Haven developed the Master Atreatme

Plan for Amandaand three days later made a finaquestto BHO for further coverage
authorizationREC 3931, 0222But when BHO approvebenefitson January 11, it also internally
noted that it should “preparéAinandg for step down to [lower level ofare]” and would
communicate “likely denial on next review.” REC 0223. Accordingly, BHO sent Hfaiatletter
dated January 25, 201i6forming themthat BHO was denying benefits fBmandas treatment
at New Haverirom January 19 forward. REC 0346. BHO determined that RTC care was no longer
“medically necessary” foAmandas condition and symptoms, based & internal criteria
interpreting the Plarid. The denial letter stated:

You are a 16 year old female admitted to a mental health residential

program on 12/21/15and have received psychotherapy and

medications including Abilify and Celexa. As &f19/16, your

presenting symptoms have significantly resolved. You are

cooperative withand motivated for treatment, take medications as

prescribed, are &@igely participating intherapy, and have no intent

or plan for sekharm. You are not aggressive, oppositional, or

defiant, and are able to attend to your-salfe needs. As of 1/19/16,
medical necessityor continued residential treatment cannot be
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validated. You can appropriately be treatdhe outpatient mental
health level of care.

Plaintiffs filed a level one appeaf BHO’s adverse benefits determination on July 19,

2016, arguing that BHO wrongfully denied benefiisthembecauseBHO: (1) failedto make
specific reference® the record owhich BHO based its conclusion that Amanda’s treatmest wa
not medically necessary2) failed to disclos¢he identity andrelevantcredentials of thelaims
reviewer (3) did not make any findings regarding the medical necessity of RTC care &rdam
M’s independent substance abuse condition; and (4) usely stringent criteria for the type of
care Amandareceived at New Have SeeREC 1512-15. Plaintiffs also provided a detailed
account ofAmandas behavioral and treatment histpointing to specific support ihlmandas
medical record and attaching theelevantdocunentsto their appealSeeREC 1515-21. On
August 4, 2016, BHGstated it reviewed Plaintiffsappeal andmaintaine its initial denial
reasoning that:

You are a 17 year old female admitted to a mental health residential

level of care onl2/21/2015 due to depression, oppositional and

defiant behavior, truancy, and run awmsghavior, a history of lying,

theft, drug use, alcohol use, & family conflict. Basedndarmation

reported, you were treated with therapy and medications. There is

evidencetha you were complainfsic] with treatment, you had

family support and involvement angbur symptoms improved.

Additionally, you did not have any thoughts of sefrm orharm to

others. As of 01/19/2016, it was not medically necessary for your

symptoms tobe addressed in residential level of treatment. Your

symptoms could have been safalyated in a less restrictive level

of care such as in outpatient treatment with fantiigrapy and

medication management.
REC 0336.

Plaintiffs filed a level twaappeal of BHO’s denial of benefits @ctober 31, 2016REC

1494 Plaintiffs stated that BHOlgevel one appeal decisidailed b engage with thesrguments
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and the evidence in the medical record in denying RTC benefits. RECHI481iffs reiterated
that BHO’s denial of benefits violated ERISA because BHO had not addréssaddas
substance abuse condition, did not disckbsename andelevantcredentials of BHO’s medical
reviewes, failed to provide specific references to the recsugporting thelack of medical
necessity, andhadutilized improper criteriald. On December 1, 2016, BH@gain upheldts
denialof benefitsand stated:

You are a 17 year old female admitted to the mental health

residential treatment servickevel of care on 12/21/2015. On

admission, you were withdrawn and not futiyoperative with the

treatment programming. You were treated with individuabugy

family, horse, and milieu therapies. You successfully ventured away

from the facilityseveral times without incident and had not engaged

in any selfharming behaviors. Yowere not psychotic or aggressive

and you have a supportive family. As of 01/19/2016vats not

medically necessary for your symptoms to be treated with

residential treatmergervice monitoring and they could have been

safely addressed in a less restrictive level aafre such as in

outpatient treatment with individual treatment, famiork and

medication management.
REC 034Q BHO's level two denial letter also informed Plaintiffs ttiaey hadexhausted all
administrativeappeals and had thigiht to seek judicial review of BHO®ecision. REC 0341.

In sum, BHOauthorized servies and covered benefitsr Amandas RTC care at New
Havenfrom December 21, 2015 through January 18, 2Bu6denied benefits from January 19,
2016,to her discharge on October 21, 2016. BHO then upheld that adverse benefits determination
through two leels of internal appeals.

E. THE PARTIES’ ARGUMENTS
Plaintiffs’ claim arises under 29 U.S.C. § 1132(a), which provides tha&RISA plan

participant otbeneficiary maysue“to recover benefits due to him under the terms of his plan, to

enforce his rights under the terms of the plan, or to clarify his rights to futuraetbemefer the

10
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terms of the plan.’Plaintiffs move for summary judgment and argue they are entitled to a
reinstatement of benefits fémandas treatment at New Hawmebetween January 19, 2016, and
October 21, 2016SeeECF No. 27. Specifically, they assénat BHO wrongfully denied their
claims by (1) failing to considé&kmandas substance use disorder; (2) applying improper medical
necessity criteria that are inconsistent with the Pdaminternally contradictory, and fall below
generally accepted standa of care; and (3) failing to give a reasoned explanation for the denial
that is supported by substantial evidende Plaintiffs contend that the appropriate standard of
review isde now because of alleged serious procedural irregularities in BHO’s adverse benefits
determination process. Moreover, Plaintiffs seek an award of prejudgmeasirged attorney’s
fees and costs.

Defendants alsanove for summary judgmentontendingthat BHO properly denied
Plaintiffs benefits according to the Plan’s requirement that requested R& Gezaices must be
medically necessary for the claimant. ECF No. 24. Defendants argue thabitnaryamand
capricious standard of review is appropriate beedlus Plan vests discretion in BHO to interpret
the Plan and makdenefits claims determination&nd there are insufficient procedural
irregularities to deviate from this deferential stand&@refendants further contend that because it
alleges BHO’s denlaof benefits was reasonable, Plaintiffs are not entitled to an award of
prejudgment interest or attorney’s fees and costs.

Il. LEGAL STANDARD

A. SUMMARY JUDGMENT STANDARD
Under Federal Rule of Civil Procedure 56(a), “[tjhe court shall grant summondgynent
if the movant shows that there is no genuine dispute as to any material fact andd@he isno
entitled to judgment as a matter of laweb. R. Civ. P.56(a). When botlparties move for

summary judgment in an ERISA case, ther&iipulat[ing] thatno trial is necessarysummary

11
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judgment is merely a vehicle for deciding the case; the factual determimdtigigibility of
benefits is decided solely on the administatiecord, and the nemoving party is not entitled to
the usual inferences in its favdrLaAsmar v. Phelps Dodge Corp. Life, Accidental Death &
Dismemberment & Dependent Life Ins. RI&A5 F.3d 789, 796 (1@Cir. 2010) (quotind@ard v.
Boston Shippind\ss’n 471 F.3d 229, 235 $1Cir. 2006)).
B. STANDARD OF REVIEW FOR DENIAL OF BENEFITS

The court musffirst determine what standard of review is appropriatevaluateBHO’s
denial of benefits foAmandas treatment at New Haven. Defendants argue tti&tcourt must
give significant deference to thetdaminationsof BHO reviewers becau&HO hasdiscretionary
authority to make coverage decisions under the Plan and complied with ERI®a&&dyral
requirementsAccordingly, Defendants urge the court to apply an arbitrary and capricious review
standardf review. On the other hand, Plaintiffs argue that the court should dpplgvaeview
becausethey allege that BHOreviewers failed to follow ERISA’s minimal procedural
requirementsboth in its initialadversebenefits determination and duritige appealprocess.
The courtdetermires that seious procedural irregularitieshroughoutBHO’s claims denial
processwarrant ade novostandard of review in this case. However, the substantive defects in
BHO’s adverse benefitdetermination call for a reversal of BHO's denial of benefits and remand

to the administratoeven under an arbitrary and capricious standard of review.

2 Plaintiffs alternatively argue that BHO’s decision is entitled to lesser eteferbecause it
breached its fiduciary duty under ERISA by operating under an inherent conflict estrBart

the court agrees with Bendants that “Plaintiffs failed to assert any purported conflict of interest
in their Complaint or opening brief and have provided no evidence to establish any such confli
exists” ECF No. 41 at 11. Therefore, the court does not consider this argundaiermining the
applicable standard of review in this case.

12
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1. Deferential Standard of Review

For an ERISA *“action challenging an administrative denial of benefiider 29 U.S.C.

8§ 1132(a1)(B), the statute does not specify the standard of review that courts should apply.
Rasenaclex rel. Triboletv. AIG Life Ins. Cq.585 F.3d 1311, 1315 (10th Cir. 200But applying
trust principles, the Supme Court has determined thatgeneral, “a denial of benefits challenged
under § 1132(a)(1)(B) is to be reviewed unddeaovastandard unless the benefit plan gives the
administrator or fiduciary discretionary authority to determine eligibility for benafto construe
the terms of the planFirestone Tire & Rubber Co. v. Bruch89 U.S. 101, 115 (1989). If the
plan vests sth discretionn the administrator, a reviewing court will apply “a deferential standard
of review, asking only whether the denial of benefits was arbitrary and castidiVeber v. GE
Grp. Life Assurance Cp541 F.3d 1002, 1010 (@OCir. 2008) (citatims andinternalquotation
marksomitted). Here, the is no dispute thahat the Plan expressly givB$O, asthe claims
administrator, the discretion ttevelop criteria andetermine whether a claimaist entitledto
benefits under the PlaBeeECF Nos. 27 at 13, 37 at 19.

“Under arbitrary and capricious review, this court upholds [the administrator’s]
determination so long as it was made on a reasoned basis and supported by substant&l’ evidenc
Van Steen v. Life Ins. Co. of N. Af&78 F.3d 994, 997 (10th Cir. 28). The court “need not
determine that theadministrator’sjinterpretation was the only logical one, nor even the best one.
Insteal, the decision will be upheld unless it is not grounded an any reasonableHfiasiers v.
Workforce Stabilization Plan of Phillips Petroleum C491 F.3d 1180, 133(10th Cir. 2007)
(citations andnternalquotationmarks omitted),abrogated on other grounds by Metro. Life Ins.
Co. v. Glenn554 U.S. 105 (2008).

But as the Tenth Circuit recently emphasizéithe arbitrary and capricious standard of

review is not without meaningMcMillan v. AT&T Umbrella Benefit Plan No, 46 F. App’x

13
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697, 705 (10th Cir. 2018) (unpublished@he administrator's decision must be supported by
substantial evidence, whicimean[s] more than a scintilla of evidence that a reasonable mind
could accept as sufficient to support a conclusi&ugene S. v. Horizon Blue Cross Bigeld

of N.J, 663F.3d1124, 1134 (10th Cir. 2011) (citation aimternalquotationmarks omitted) The
determination must b#vased upon the record as a whbknd the courtmust take into account
whatever in the record fairly detracts from its weigl@dldwell v. Life InsCo. of N. Am.287
F.3d 1276, 1282 (10th Cir. 200®)itations internal quotationmarks, and alteration®mitted)
Additionally, the court’s arbitrary and capriciousview mustaccount for the fadhat “ERISA
imposes a special standard of maupon a plan administratérMcMillan, 746 F. App’xat 705
(quotingGlenn 554 U.S. at 115). Nameltheadministrator, acting as a fiduciary, must “discharge
[its] duties” withrespect to discretionary clairdecisionssolely in the interests of theaticipants
and beneficiaries” of the plan under 29 U.S.C. § 1104(a}{&hn 554 U.Sat115, ancconsistent
with this standard of care, must “provide a ‘full and fair reviewclafm denials’under 29 U.S.C.

§ 1133(2) Firestone Tire 489 U.S. at 113.

2. Lesser Deference foSerious Procedurallrregularities

A claimsadministratois entitled toa lessdeferentiaktandard of review its initial denial
of benefits orinternal appeal reviewprocessfailed to comply with ERISA’s procedural
requirementsSee Rasenack85 F.3dat 1316-17. ERISA provides:

In accordance with regulations of thPepartment of Labor] every
employee benefit plan shall
(1) provide adequateatice in writing to any participant or
beneficiary whose claim for benefits under pien has been
denied, setting forth the specific reasons for such denial,
written in a manner calculated to be understood by the
participant, and
(2) afford a reasonable opportunity to any participant whose
claim for benefits has been denied for a full &idreview
by the appropriate named fiduciary of the decision denying
the claim.

14
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29 U.S.C. 8§ 1133. Under this statutory authority, in 20@2De@rtment of Labor established the
proceduraregulations goveting this case. Theeregulations “set[] forthminimum requirements
for employee benefit plan procedures pertaining to claims for benefits by partgipnd
beneficiaries 29 C.F.R. § 2560.503(4).

At theinitial adverse benegdeterminatiorstage subsection (gf theregulations require
administrators to makeertainpieces of informatioravailable to claimanfsncluding (1) ft]he
specific reason or reass for the adverse determination;” (2) “[r]eference to the specific plan
provisionson which the determination is based;” (3) “[a] description of any addition@rrakbor
information necessary for the claimant to perfect the claim and an explanatiby sdich material
or information is necessary;” (4) “[a] description of the pdarview procedures and the time
limits applicable to such procedureand () for denials based on lack of medical necessity, “an
explanation of the scientific or clinicaiggment for the determination, applying the terms of the
plan to the claimant’'s mechl circumstances3ee§ 2560.503-1(g)(X)—(V).

ConcerningeRISA’s guarantee o& “full and fair review” of the claims administratés
adverse benefits determinaticsybsection (hrequiresthe adminstratorto offer claimants “a
reasonable opportunity to appetiirougha process that must “take[] into account all comments,
documents, records, and other information submitted by the claimant relatirg diaitii and
provide “reasonable access todatopies of, all documents, records, and otheorin&tion
relevant to the claimant’'s claim for benefit€ 2560.503-1(h)(2)—(8ii), (iv). Relevant
information is anything‘relied upon in making the benefit determination” or “submitted,
considered, or@nerated in the course of making the benefit determination.” 8 2560(60)88).

Additionally, in deciding an appeal basedlaok of medical necessity, thedaims administrator
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must “consult with a healthcare professional who has appropriate tramingxaerience in the
field of medicine involved in & medical judgment.” 8 2560.5a3h)(3)(iii).

In sum, ERISA’s procedural regulationsstablish thaat the initial denialstage “the
administrator must provide the claimant with a comprehensible statement of reasdms fo
denial} and during the appealprocess, must engage in a full and fair revieat representsa
meaningful dialogue between ERISA plan administrators and their benefi¢i@ithertson v.
Allied Signal, Inc. 328 F.3d 625, 635 (10th Cir. 200@jtation omitted). Such a“full and fair
review requires knowing what evidence the decisiaker relied upon, having an opportunity to
address the accuracy and reliability of the evidence, and having the dec#éienconsider the
evidence presented [by the claimant] prior to reaching and rendering his decisioBgndoval
v. Aetna Life & Cas. Ins. C®67 F.2d 377, 382 (10th Cit992)(citation andinternalquotation
marks omitted).Theserequirements are calibrated ttufther the overalpurpose of ERISA’s]
intermal review process: to minimize the number of frivolous lawsuits; promote cansiste
treatment of claims; provide a nonadversarial dispute resolution proceésk@ease the cost and
time of claims settlement3pradley v. OwenrBlinois Hourly Employee®Velfare Ben. Plan686
F.3d 1135, 1140 (10th Cir. 201@jtation andinternalquotationmarks omitted)

If an ERISA claims administrator fails tollow these minimaprocedual requirements,
“a claimant shall be deeméal have exhausted éhadministrative remedies available under the
plan and shall be entitled to pursue any available renfetbesn allegedwrongful denial of
benefits in federal court29 C.F.R. § 2560.503(1 ). In the case of‘serious procedural
irregularitie$ that violate ERISA’s regulations, the court apgd “de novoreview where
deferential review would otherwise be requirdddrtinez v. Plumbers & Pipefitters N&Pension

Plan, 795 F.3d 1211, 1215 (10th Cir. 2Q1Bs the Tenth Circuit has re@mized, this rule is
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“bolstered by the Department of Lab®indication, in revising § 2560.5038( ), that it intended

‘to clarify that the procedural minimums of the regulation are essential to prat&drness and

that a decision made in the abseatthe mandated procedural protectishsuld not be entitled

to any judicial deferencé LaAsmar 605 F.3dat 799 (quotingPension and Welfare Benefits
Administration 65 FedReg. 70246-01, 702%blov. 21, 2000). A claims administrator’ssingle
honestmistaké does not warrant reducing the degree of defere@oakright v. Frommert559

U.S. 506, 509 (2010)put vesting the administrator with deference in the face of numerous or
severe procedural deficiencies would frusteeRESA's core purpose of “pmot[ing the interests

of employees and their beneficiaries in employee benefit pl&haw v. Delta Air Lines, Inc463

U.S. 85, 90 (1983).

3. Applicable Standard of Review Here

Serious procedural irregulies inBHO’s adverse benefits determinationrvaamtde novo
review in this caséor two reasong~irst, BHO reviewers entirely failed to consider whether RTC
care was medically necessary to tratandas substance use disorder, which is akin to failing to
respond to @& insured’sclaim for benefits b appealof a denialof benefitswithin ERISA’s
deadlines Second, BHG review presentsmultiple other procedural irregularities, including
decliningto revealthe identity andelevantcredentials of the reviewergho made thenedical
necessity dterminationsfailing to engage ia“meaningful dialogue” with Plaintiffs bgot taking
the information provided in theiappeal into account, and falling short of providsygcific
reasongo explain theclinical judgmenbf its medical necessitgleiermination Such deficiencies

are serious violations of ERISAminimum procedural requirementglowever, as described
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below, shortfallsin the merits of BHO’s adverse benefits determination warrant reversal and
remand even under an arbitrary and caprgi@viewstandarc

® Failure to Address SubstanceUse Disaoder

First, the record demonstrates that BHO failed to consAlmandas substance use
disorder as an independent condition teaterher treatment at New Haven medically necessary.
The Tenth @cuit has repeatdyglheld that aclaim administrator’s denial of benefits is only entitled
to a “deferential standard of review to the extent the administrator actuadigised a
discretionary power vested in it by the terms of the Pl&pradley 686 F.3d at 1140 (citing
Rasenack585 F.3d at 1315%ee alsd.aAsmar 605 F.3dat 798(ruling that a plan administrator
is not entitled to the deference of arbitrary and capricious review whémeadministrator made
no decision to which a courtay defer’(citationomitted). When the administratdails to render
a decsion on the claimant’s demand for benefitde* remediegare] ‘deemed exhaustetly
operation of law rather than the exercise of administrativeretien, and-irestones rule of
deference does not applyRasenack585 F.3dat 1316 (quoting 2€.F.R.8 2560.503-1()).

The Tenth Circuihas reducedeference to thelaimsadministrator when it fails to timely

respond to a claimant’'s appeal oflenial of benefitsSee e.g, id. at 131748 (170 days late)

3 Because reversal and remand is warranted under arbitrary and capricious tleviesurt need
not reach whther theGilbertson “substantial compliance” doctrine applies to excuse some
procediral irregularitiesin an administrator’'s procesSee328 F.3d at 635. Rather, the court
discusses these procedural shortcomings in BHO's claims review process to Bid@uah what

it must do to comply with ERISA’s minimum procedural requirements imanel. The court notes
that the Tenth Circuit has explicitly left open whether shibstantial compliana®octrine applies
to therevised2002 regulationssee, e.g.Rasenak, 585 F.3d at 131&ellogg v. Metropolitan
Life Ins. Co, 549 F.3d 818, 828 (10t@ir. 2008); Finley v. HewlettPackard Co. Employee
Benefits Org. Income Prot. PlaB79 F.3d 1168, 1175 n(60th Cir.2004), and at least one other
circuit court and onaelistrict court in the Tenth Circuit ka held that giving an administrator
leeway for its substantial complianeéth ERISA’s procedures is incompatible with the new
governing regulationseeHalo v. Yale Health Plar819 F.3d 42, 567 (2d Cir. 2019; Reeves
v. UNUM Life Ins. Cq 376 F. Supp. 2d 1285, 1293 (W.D. Okla. 2005).
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LaAsmar 605 F.3d at 78-800 (110 days late) Kellogg 549 F.3d at 82728 (no decision);
Gilbertson 328 F.3d at 631, 637 (no decision). The reasoning underlying those decisions is that
“[d] eference to the administraterexpertise is inapplicable where the administrator has failed to
apply his expertise to a particular decisioBilbertson 328 F.3d at 632'hat reasoning applies
with equal force taleterminingthe standard of review in thtmse Wherea claims adminisator
denies benefits for lack of medical necessity for@malitionbut fails to make a determination of
medical necessity for a second, independentition the admirstratorhassimilarly “failed to
apply his expertise ta particular decisiah See id Stated differentlyFirestone Tiredirectsthat,
based on trust law principle’a deferential standard of review [is] appropriate when a trustee
exercisegliscretionary powers489 U.S. at 111emphasis added), and it stands to reason that if
an administrator fails to exercise discretion by ignoring an independent bagis étaitnant’s
demand for benefits, then a deferential standard of review is inappropriate.

Here, the record demonstrates that BHO’s failare&onside Amandas substance use
disorderas an independent basis upon which Plaintiffs seek bemefdsserious procedural
irregularity. The Plan offers benefits for medically necessagntal health and substance use
treatmentt an RTCSeeREC0019, 0021, 0025, 0027, 0031, 0033. fimkss residential treatment
as “24hour residential care” that “provides structured mental heakbbstance abuse treatment”
for “patients who don’t require acute care services em@4r nursing care REC 0087 emphasis
added)BHO uses one set of medical necessity criteria for RTC c8seREC 0398-99.

Ample record evidence indicates thRmhandahad a substance use disorder and sought
RTC treatment for this condition in addition to her mental health condRicst, BHO does not
dispute Amanda long history of difficulties with alcohol and narcoti&lsuse SeeECF No. 37 at

9-11.TherecorddetailsAmandas building substance dependency aistty behavior involving
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drugs and alcohpkee id, which led to adiagnosis ofalcohol use disorder” and “substance use
disorder’from the treatmentacility at whichshereceived carén 2014,seeREC 1518, 1556.

Second, the record reveals tfahandas outpatientreating physicians recognized she had
a substance use disordertie imonths before her admission to New Hatem.example, Michael
Guymon, a licensed clinical social worker for the State of Idaho, dedl®anandaand her
recordson November 18, 2015, and concluded that she had engaged in substance abuse and her
“impulsivity and disregard for rules may lead her further into substance use without aggropri
intervention.” REC 1581.

Third, it is beyond dispute th&tmandasought and received care for her substance use
disorder at New Haven. One Aimandas treating pyclologistsat New Haven, Dr. Brett Merrill,
conducted three evaluationsArhanda anabserved thdthere is ahigh probability she has had
a substane abuse disorder in the past six moritlREC 3945(emphasis in originalDr. Merrill
concluded that “redential treatment is warranted and recommended” for her condition, in part to
monitor “[h]er perceptions and behaviors toward drugs.” REC 3946. iaddily, Amand
dischargenotesfrom New Havensummarize thabecause “Amanda presented with a very low
sense of selfvorth and lack of insight around her identity and role in her family and social with
peers$ at her admissionshe has “coped with her depressive and anxious feeling through acting
out, selfharm, or substance use,” including lngfing]alcohd as a way to numb oltREC 2649

50. Amandahad “indicated that her drug of choice is OxyContin,” “she has also abused alcohol
and a variety of pifl,” “she used alcohol as a way of escaping her problems,” and “she admitted
that she would continue to abuse drugs now, if she cdREIC3940-41Accordingly, on January

16, 2016, justhreedays before BHO discontinued benefits, New Haven diagnseahdawith
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“substance use and addictive disorders” mmtlided addressing these conditi@sspart of its
Master Treatment Plan. REC 3931.

Yet at each stage of BHO’s adverse benefits determination pr&ie€sonly considered
the medical necessity of RTi@zatment forAmandas mental health diagnoses and ignotieid
record evidence odAmandas independent sance use disorddn BHO's initial denial letter
dated January 25, 2016, tB&lO reviewer stated thaimandawas “admitted to a mental health
resdential program” at New HavelREC 0346. BHO then denied continued benefits, reasoning
thatAmanda‘ha[d] no intent or plan for seliarm” was*“not aggressive, oppositional, aefiant;
andwas"“able to attend tfher] self-care need’ Id. Nowhere in this letter did the BHO reviewer
mention Amanda independent substance use disord@ravideanalysisconcerninghe medical
necessity of RTC care for thabndition. BHO’s failure to addres®\mandas substance use
disorderin its initial denial of benefits violates subsection (g) of ERISA’s regulations be¢ause
BHO failed to provide théspecific reason arasons for the adverse determinatifor”benefits
related to substance abuse caee?9 C.F.R. § 2560.503(g)(1)(i), and (2) BHOfailed to provide
“an explanation of the scientific or clinical judgment for the determination, ajgpilggnterms of
the plan to the claimant’s medical circumstances” concerning the lack of medical hetmssi
RTC cargor Amanda’ssubstanceise disordersee§ 2560.503-1(g)(1¥)(B).

In theirJuly 19, 2016 level or@ppealPlaintiffs emphasized record eviderbat indicates
New Haven treateAmandafor both mentahealth and substance abuse conditionsreqaested
thatBHO revievers determine the medical necessity of RTC carédtin conditionsREC 1514.
On August 4, 2016, BHO upheiid denial of benefitsvithout doing so. fie reviewer recognized
that Amandahad a “history of . . . drug use [and] alcohol use,” but norl8HD’s reasoning in

support of upholdingts denial of benefits addresses these conditi®&e®REC 0336.In their
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October 31, 2016 \el two appeal, Plaintiffs reiterated that New Haven was treAtingndafor
both mental health and substance abuse conditionsaaksi BHO to make a benefits
determination for both treatmen®eeREC 1495. Again, the BHO reviewer did not consither
ahundantrecord evidence oAmandas substance use disord&eeREC 0340.In reviewing
internal appeals, ERISA compeladministratorsto engage in d'meaningful dialogue”with
claimantsthrough a “full and fair review,Gilbertson 328 F.3dat 635,but BHO's appeal letters
show no indication that the BHO reviem had‘take[n] into account all comments, documents,
records, and other information submitted by the claimant relating to the,"cBONC.F.R.§
2560.503-1(h)(2)v). Thus, BHO's failure to considétmandas substance use disorder as a basis
for RTC benefits—despite Plaintiffs’ repeated requests and emphasis of evidence in the+ecord
violatesERISA’s procedural requirementsr internal appealander subsection (h).

In sum, the recordemonstrates that at all stages of the administrative process, BHO failed
to consider howAmandas diagnosed substance use disorder may have made it medically
necessary for her to receive RTC car&New HavenBHO made this oversighh direct conflict
with the Plan offering benefits for medically necessaRTC care for either “structured mental
healthor substace abuse treatment,” REC 0087 (emphasis added), undisputed eeictence
that Amandahad diagnoses and continued symptoma sifbstanceise disrder,see, e.g.REC
1518, 1556, 1581, 26490, 3931, 394041, 394546, and Plaintiffs’ repeated requests for BHO
to considelAmandas substance use disordeeeREC 1495, 1514. Because BHO did not render
a decision concerning the medical necessity of RTC carArf@mndas substance use disorder,
“[d] eference to the administraterexpertise is inapplicabfeSeeGilbertson 328 F.3d at 632.

Therefore, the court may applya novostandard of review for this reason alone.
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(i) Additional Serious Procedural Irregularities

The cumulative effect of additionsérious procedural irregularitiatso warrargde novo
review. ‘{W]hen a plan administratar actions fall so far outside the strictures of ERISA that it
cannot be said that the administrator exercisedtberetion that ERISA and the ERISA plan
grant, no deference is warrantedbatie v. Alta Health & Life Ins. Co458 F.3d 955, 972 (9th
Cir. 2006) (en banc).Here, BHOcommittednumerous other procedural defaultst fall far
outside the strictures of ERISA’s procedural regulations

First, section (h{3) of ERISA’s appeal procedure regulatiaesjuireshatadministratos
that deny benefitsof lack of medical necessitgonsult with a healthcare professional who has
appropriate training and experienicethe field of medicine involved in the medical judgment”
and “provide” the claimants with “the identification of medical . . . experts whds&Ee was
obtained on behalf of the plan in connection with a claimant’s adverse benefitidatenm’ 29
C.F.R.8 2560.503L(h)(3)(ii))—iv). As the Ninth Circuit has recognizedali[ing] to identify the
reviewing physician whose advifitae administator] obtained in connection witlan appeal of a
benefits denial constitutes aerious procedural violatifin” Lukas v. United Behavioral Health
504 F. Appx 628, 630 (9th Cir. 2013unpublished)Despite Plaintiffs’ repeated requests during
the administrative processeeREC 151314, 1495, BHO failed to disclose thaentity of its
medical necessity revieweos theirrelevant expertise and credentials to evaluate RTC care for

adolescentwith mertal health and substance use disorde¥sREC 0336, 0340

4 As this court recently helthe administrator’s use ah unqualified medical professional to make
a medical necessity determination may also amount to an arbitrary anébcestenial of benefits
because doing sdeprivesthe claimant of their right to a full and fair revie8eeE.W. v. Health
Net Life Ins. Cq.No. 2:19CV-499-TC, 2020 WL 2543353, at *5 (D. Utah May 19, 2020)
(unpublished) (citind.afleur v. Louisiana Hedh Serv. & Indemn. Cp563 F.3d 148, 155 (5th Cir.
2009) andOkuno v. Reliance Std. Life Ins. €836 F.3d 600, 610-11 (6th Cir. 2016)).
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Second, suletion (h)(2)(iv) requires administratais “provide for a review that takes
into accountll comments, documents, records, and other information submitted by the claimant
relating b the claim, without regard to whether such information was submitted or considered in
the initial benefit determinatioh29 C.F.R8 2560.503L(h)2)(iv). “[1] f a pan administrator fails
to gather or examine relevant evidence” in accordance with tiugreenent, the court is to “give
less deferenceCaldwell 287 F.3dat 1282(citing Kimber v. Thiokol Corp.196 F.3d 1092, 1097
(10th Cir.1999); see also Kerry Wk. Anthem Blue Cross & Blue Shighdo. 2:19CV-67, 2020
WL 1083631, at 5 (D. Utah Mar. 6, 2020fjunpublished) (applyinthe rule from Caldwelland
Kimber in the mental health/substance abuse benefitistext). Herepased on the dearth of
analysign BHO'’s denial letters, the recostiows no indication that BHO “provide[d] fareview
that takes into account” the Plaintiffs’ submitted informatimm appeal See § 2560.503
1(h)(2)(iv). BHO's summary statemerthat “[t]his review included any additionahformation
received in support of your appgdREC 0336, 0340falls far short of the “meaningful dialogue”
that ERISA envisions andhat warrants deference to treministratorin the first place see
Gilbertson 394 F.3d at 365.

Third, subsection (grequires claims administrators that deny benefits basétederck of
medical necessity to provide claimanthe “specific reason or reasons for the adverse
determinatiori 29 C.F.R. 8§ 2560.503(g)(1)i), and ‘an explanation of the scientific or clinical
judgment for the determination, applying the terms of the plan to t@ienarts medical
circumstance’ 8 2560.5031(g)1)(v)(B). Throughout the@dverse benefits determinatiprocess,
Plaintiffs twice requestethat BHO provideghem with the referencdas the medical records on
which it based itgonclusory determination regarding lack of medical necesagREC 1495,

1513,and BHO twice failed to do seeeREC 0336, 0340. Such failure is not ‘a single honest
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mistake” cf. Conkright 559 U.Sat509, but a repeated violation of ERISA’s minimum procedure
that require administrators to explaimé specific reason for denying benéfitsther thargiving
“[b] ald-faced conclusion$ Flinders 491 F.3cat 1192 (quotingRichard®n v. Cent. States, Sk.
Sw. Areas Pension Fun@45 F.2d 660, 665 (8th Cir. 1981)).

In sum, grious procedural irregularities in BHO’s adverse benefits determination warran
de novareview in this case because BHO failed to make a medical necessity determination about
Amandas substance abuse, did not disclose the relevant credentials of its medical ynecessit
reviewers,failed to engage in a “meaningful dialogue” with Plaintitis appealanddid not
provide specific reasons to explain the clinical judgment of its medicagsity determination.

BHO must address these procedural shortfalls on renaridhe court need not appie novo
review because BHO’s adverse benefits determination fails aweabitrary and capricious
standardf review.

[I. ANALYSIS

Plaintiffs contendhat BHO’s denial of benefits was arbitrary and capricious because BHO
failed to considerAmandas substance abuse condition, applied improper medical necessity
criteria, and failedd provide a reasoned explanation that was supported by substantial evidenc
in the record. Accordingly, Plaintiffs seek a retroactive reinstatement ddfitserior the
approximately nine months é&fmandas care at New Haven that BHO did not authorize, ab w
as prejudgment interest and an award of attorney’s fees and cogisd&et contend that they
are entitled to summary judgent because BHO’s denial of benefits was not arbitrary and
capriciousand its decision was reasonable and supported by substantial evidence.

Thecourt holds that Plaintiffs are entitled to summagjment because BHO'’s denial of
benefits was arbitrary and capricious. Specifically, BHO’s denial was aybdral capricious

because BHO: (1) failed to address the medical negesfAmandas substance abuse treatment;
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(2) appled acutelevel medical neessity criteria to evaluatewhether Amanda diagnoses,
conditions, and symptomgarranted RTC careyhichis inconsistent with the Plan’s definition of
RTC careas subacute(3) did not offera reasoned analysithat appliesappropriatemedical
neceswy criteria toAmandas circumstancesand (4 failed to consideramplemedical evidence
in Amandas record that is contrary ®HO’ s lack of medical neceggideterminationincluding
the opinions ofAmandas treating physiciansAccordingly, the codrremands this case to BH
to reconsider Plaintiffs’ claim for benefits consistent with ti@sision Moreover, the court denies
Plaintiffs’ request for prejudgment interest, but grants their request for attofeeg’and costs.
A. ARBITRARY AND CAPRICIOU SDENIAL OF PLAN BENEFITS

Plaintiffs seek to recover benefits allegedly due under the Plakniandas treatment at
New Haven between January 19, 2016, and October 21, 2016. “When reviewing a plan
administratois decision to deny benefitdhe court mustconsider only the ratimale asserted by
the plan administrator in the administrative record and determine wthieéhdecision, based on
the asserted rationale, was arbitrary and capriciMeBer 541 F.3d at 101l1citation and
guotationsomitted) Thecourt “makés] that detemination based on the language of the plah,
and byexaminng the ‘the record as a whqleCaldwell 287 F.3cat 1282.The court will ‘uphold]
[the administrator’s] determination so long as it was made on a reasoned dasipported by
substantial evidenceVan Steen878 F.3dat 997 (citation omitted) “Indicia of arbitrary and
capricious decisions include lack of substantial evidenceakeisif law, bad faith, and conflict of
interest by the fiduciary.”Caldwell 287 FE3d at 1282 (citation omitted) The court also
“considefs] whether: (1) the decision was the result ofemsoned and principled procé$g) is

‘consistent with any prianterpretations by the plan administratdB) is ‘reasonable in light of
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any exernal standardsand (4) is consistent with the purposes of the plaflinders 491 F.3d
at 1193 (quoting-ought v. UNUM Life Ins. Co. Of Ap879 F.3d 997, 1003 (10thrC2004)).

The court holds that BHO’s denial of benefissPlaintiffs was arbitary and capricious
becauseBHO (1) failed to make a medical necessity determination ahmandas substance
abuse condition, (2) applied acdéwel criteria that is inconsistent with the Plan defining RTC
care as a treatment for subacute conditig®¥,offered conclusky statenents rather tham
reasoned analys&pplying appropriatenedical necessity criteria fimandas circumstancesand
(4) was unreasonable because BH#Oked substantial evidenceupportingits decsions and
ignored ample contrary record evidence and the opinions of Ansaneating physicians.

1. Failure to Address Substance Use Disorder

First, BHO’s denial of benefits foAmandas care at New Haven was arbitrary and
capricious beazse BHO failed to consideAmandas substance use disorder, which may
necessitate RTC treatment independent of her mental health condit@ncourt considers
whether BHO’s tlecision was the result of ‘aeasoned rad principled process, and “is
‘consistent with the purposes of the plarklinders 491 F.3dat 1193 (quoting~ought 379 F.3d
at 1003. Under this review, aadministrator wrongfully denies benefits when it fails to address
“another independent grourar [benefits] presented in the reconadaspecifically raised in [the
claimant’s] administrative appealGaither v. Aetna Life Ins. Co394 F.3d 792, 8(10th Cir.
2004).Moreover, fif the plan administrators believe that more information is needethi® a
reasoned decision, they must &skit.” Gilbertson 328 F.3dat 635 (quotingBooton v. Lockheed
Medical Benefit Plan110 F.3d 1461, 1463 (9th Cir. 1997)

In Gaither, the Tenth Circuit held that administrator’s denial of benefits wasbitrary
and capricious when thelaims reviewer made findings concerning one of the claimant’s

conditions but failed to do so for an dtlwhal condition.See394 F.3dat 805-06.The court ruled
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that while the claims administrattihad substantial evishce suppaing their conclusion thdthe
claimant]was not psychologically disabled, they did not have substantial evidence aboutrithe exte
or effects of his uncontroverted use of painkilleasseparate ground for benefitd. at 806.As a
result, te administator“rejected the claim [for benefits] without a substantial basis for doing so,
without following up on obvious leads, and apparently without specifically considering the claim
at all.” 1d. The court ruled that such an omission was arbitrary and capricious and further explaine
that administratorscannot shut their eyes to readily available information when the evidence in
the record suggests that the information might confirm the benefgidmyory of entitlemerjto
benefitslJand when they have ligt or no evidence in the record to refute that théddy.at 807.

For the same reasons ag3aither, BHO’s denial of benefits was arbitrary and capricious
because it failed to consid@mandas substance use disorder. As det@dihbove in discussirige
serious procedural irregularities in BHO’s review process, the Plan offerstbdoef‘'mental
healthor substance abugecatment."REC 0087 (emphasis addedge alsdREC 0019, 0021,
0025, 0027, 0031, 0038showing Plan coverage of both types of conditiceparately
Undisputed evidence in the record reveals Amaandahad a history of substance abuse pmaolr
diagnoses documentinigis condition sought care at New Haven to treat her substance abuse, was
evaluated at New &l’en ad agairdiagnosed with substance use disorders, and received treatment
at New Haven to address her continued sympt@es, e.g. REC 1518, 1556, 1581, 2649-50,
3931, 394041, 394546. When BHO's initial adverse bensefitletermination failed taddess
Amandas substance abuse treatment, Plaintiffice requestdthatBHO considethis condition
and pointed to record evidence suppttheir claim for benefits REC 1495, 1514. BHO
continued its error through two leved$ appealsand neveraddresse the medical necessity of

RTC care folAmandas independensubstance use disord®EC0336, 0340.
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Like in Gaither, BHO rejected Plaintiffs’ claim for benefits concernidgnandas
substance abuse “without a substantial basis for doing so, without following up on obwisus lea
and apparently without specifically considering the claim at 88#&394 F.3dat 806.In doing so,
BHO’s decision was neithecbnsistent with the purposes of the glaor “the result of a reasoned
and principled processSeeFlinders 491 F.3dat 1193(quotations omitted)rhus, BHO acted in
an arbitrary and capricious manner when it deo@eeragewvithout considering an independent
ground for benefits, and reversal and remand to the administrator is warrantedbasithaloe.

2. Failure to Apply Criteria Consistent with the Plan

BHO also acted arbitrarily and capriciously in denyiremefitsto Plaintiffs by applying
acutelevel medical necessity criteria to RTC treatment that the Plan classifipoading
subacute card.o evaluate whether BHO’s decision was arbitrary and capricious, the court must
determine whether its decision wamhsstent with the purposes of the pfaklinders 491 F.3d
at 1193 (quoting~ought 379 F.3d at 1003), and the colmakds] that determination based on
the language of the planWeber 541 F.3d at 1011n other wordsa claimsadministrator’slenial
of benefits is arbitrary and capricious if it applies criteria thabased orfinterpretations [that]
are inconsistet with the plain language of tlielan].” Owings v. United of Omaha Life Ins. Co
873 F.3d 1206, 1213 (10th Cir. 201%3e alsoCaldwell 287 F.3dat 1283—8 (reversingdenial
of benefits where insurer appliedore stringent criteria than the plan pies); Spradley 686
F.3dat1141-42 $¢am@. Here BHO’s application omedical necessitgriteria that cai for acute
level symptoms when the Plan recognizesRT C treatmenis for subacuteonditionds arbitrary
and capricious.

First,the court musinterpret thePlanto “scrutinize the plan documents as a whole and, if
unambiguous, construe them as ateradf law.” Weber 541 F.3dat 1011 €itations andnternal

guotationmarks omitted. An “[a]mbiguity existsvhena plan provision is reasonablysseptible
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to more than one meaning, or where there is uncertasiy the meaning of the tefnRasenack
585 F.3d at 131&itation omitted. The court must construe the Plan from the perspective of what
“the common and ordinary meaning as a reasonable person in the position of the plan participan
.. .would have understood the words to méakeber 541 F3d at 101X citation omitted)Here,
the Plan’s provisions concerning RTC benefits are susceptible to only one meaninthdrom
perspective of aeasonable persan the position of the plan participanhe Plan classifies RTC
treatment asulacute sothe administratomust apply subacute medical necéygscriteria to
benefitsdecisions forclaimants seeking RTC care fsubacutanental healtrandbr substance
abuse conditions.

The Plaroffersbenefits for medically necessary mental health and/or substance abuse care
atan RTG see, e.gREC0019, 0021, 0025, 0027, 0031, 0033, aldsifiegesidential treatment
as asulacute level of careseeREC 0087 Specifically, it defines residentiaktatment as “24hour
residential carethat “provides structured mental health or substance abuse treatfoent”
“patientswho don’t require acute care services24-hour nursing car Id. (emphasis added).

This definition is in contrast to what the Plan recognizes is the higher leveteofatamental

> The Plan’s classification of RTC care as subacute is grounded in federal agency pblicy an
generally accepted stards of care. In ERISA claims involving the Parityt,Aihis court has
observed that the federal agencies in charge of regulating insurance berefitadiaatdd] that
residential treatment centers provide an intermediate, subacute level of careerftal
health/substance abuse conditibrd®hnathan Z. v. Oxford Health Plarido. 2:18CV-383-JNR

PMW, 2020 WL 607896, at *18 (D. Utah Feb. 7, 20@@)published]citing Final Rules Under

the Paul Wellstone and Pete Domenici Mental Health Parity ancc#aldiEquity Act of 2008;
Technical Amendmant to External Review for MukState Plan Program, 78 Fed. Reg. 68262
(Nov. 13, 2013)). And in a sweeping class action lawsuit pending in the Northern District of
California, the court has surveyed evidence oiegally accepted standards of care toinlgtish
residential treatment from partial hospitalization because hospitalization offeestie, crisis
focused level of care” for mental health and substance abuse condiorsUnited Behavioral
Health No. 14CV-02346JCS, 2019 WL 1033730, at *17 (N.D. Cal. Mar. 5, 2Q1@published).
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health and substance abuse conditi6asuteinpatienttreatment.”"SeeREC 0019, 0021, 0025,
0027, 0031, 0033. In general, the Plan excludes coverageeifictss that aren’t considered
medically necessary.” REC 0036, 0150e Plan defines medically necessary services as those:

» Intended to prevent, diagnose, correct, cure, alleviate or preclude deterioration

of adiagnosable condition (IGD or DSMIV) that threatens life, causes pain
or suffering or results from illness or infirmity.

= Expected to improve an individual’s condition or level of functioning.

= Individualized, specific and consistent with symptoms and diagnosis and not in

excess of patient’s needs.

= Essential and consistent with nationally accepted standard clinical evidence

generally recognized by mental health or substance abuse care professionals or
publications.

= Reflective of a level of service thatsafe, where no equally effective, more

consevative and less costly treatment is available.

= Not primarily intended for the convenience of the recipient, caretaker or

provider.

= No more intensive or restrictive than necessary to balance safety, effecivenes

and efficiency.

= Not a substitute for notreatment services addressing environmental factors.
REC 0086 0213.

The court finds that th&e terms are unambiguous and, relevant to this analysis, establish
that (1) RTC care is fgratientswhose conditionequires “structured mental health or substanc
abuse treatment” but who “don’t require acute care services-bo@4nursing care;” (2) the
services must be medically necessary based on the claindiagjgoses, symptoms, and
conditions and (3)care ismedically necessany it is no more or less intensive than necessary, is
consistent with generally accepted standards of, eer@ is expected to improve the claimant’s
diagnoses, symptoms, and conditions. Thus, the Plan terms provide that claimaniieddaen
benefits for medically necessary mi@ health and/or substance abuse caresabacutdRTC to
treatsubacute symptomesonditions or diagnoses

Second, the court must determine whether BH@&dically necessargriteria are

consistent with ta plain language and purposes of the P&m. Flinders 491 F.3dat 1193.
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“[W]hen reviewing a plan administraterdecision to deny benefits, we consider only the rationale
asserted by the plan administrator in the administrative record and detetmeihenthe decision,
based on the asserted rationale, was arbitrary and caprididust"1190° BHO applied two sets

of medical necessitgriteria to denycontinued benefitfor Amandas treatment at New Haven.
BHO applied its continued caceiteria for RTC treatment, which requires that claimarggtnall

of the followingconditions:

(1) Member continues to meet admission criteria;

(2) Another less restrictive level of care would not be adequate to progeted
containment anddminister care

(3) Member is experiencing symptoms of such intenkity if discharged, would

likely be readmitted;

(4) Treatment is still necessary to reduce symptoms and improve functioning so
member may be treated in a less restrictive level of care.

(5) There is evidence of progress towards resolution of the symptoms causing
barrier to treatment continuing in a less restrictive level of care;

(6) Medication assessment has been completed when appropriate and medication
trials have been initiated auled out.

(7) Membets progress is monitored regularly and the treatment plan modified, if
the member is not making progress toward a set of clearly defined and rhkasura
goals.

(8) Family/guardian/caregiver is participating in treatment as clinicaliigated

and appropriate or engagement is underway.

(9) There must be evidence of coordination of care and active discharge planning
to: (a) transition the member to a less intensive level of dayeperationalize how
treatment gains will be transferretidubsequent level of care

6 BHO also appears to raise arguments that it denied Plaintiffs benefits basesl Plartis
exclusion of treatment for “personal growth and developm&aeECF No. 37 at 31 (citing REC
0036-37, 015651). The court does not consider this argument becaa€HO claims reviewers
did not refer to this exclusion as a reason to deny berteéieSpradley 686 F.3d at 1140 (holding
that an administrator may not “sandbagfffaintiffs in litigation and justify an arbitrary and
capricious deviation from the plgerms by using “aftethefact plan interpretations devised for
purposes of litigation” (quotinglinders 491 F.3dcat 1191)).
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REC 038-99.BecauseBHO’s continued are critera require claimants talso satisfyfBHO's
admissions criterighrouglhout their treatment claimantanustalsomeet all of thdollowing:’

(1) DSM or corresponding ICD diagnosis and must have mood, thought, or
behavior disorder of sin severity that there would be a danger to self or others if
treated at a less restrictive level of care.

(2) Member has sufficient cognitive capacity to respond to active acute and time
limited psychologtal treatment and intervention.

(3) Severe deficiin ability to perform sekcare activity is present (i.e. seléglect

with inability to provide for self at lower level of care).

(4) Member has only poor to fair community supports sufficient to maintain
him/her within the community with treatment at a lower level of care.

(5) Member requires a time limited period for stabilization and community re
integration.

(6) When appropriate, family/guardian/caregiver agree to participate actively
treatment as eondition of admission.

(7) Membets behavior osymptoms, as evidenced by the initial assessment and
treatment plan, are likely to respond to or are responding to active treatment.

(8) Severe comorbid substance use disorder is present that must bikecbf@rg.,
abstinence necessary) to achieve §tabion of primary psychiatric disorder.

Id. Plaintiffs emphasize certain critathat call for acutdevel symptomsSeeECF No. 27 at 20,
25. For example, admissions criterone requireshat claimats have a “disorder of such severity
that there wald be a danger to self or others.” REC 0398. Admissions oritevo states that the
claimantmusthave “sufficient cognitive capacity to respondaittive acute . . psychological

treatment.”ld. (emphasis added). Anddmissions criteon three authorzes care only if the

’ Plaintiffs also contend that BHO’s decision was arbitrary and capricious becaegérigl them

to satisfy both the continued care criteria and the admissions criteria during the duration of
Amandas treatment, whiclas a resultequired themto prove coiradictory symptomsECF No.

27 at 22-24. For example, continued care criterion five requires “evidence of progressisow
resolution of the symptoms,” which is in tension with continued care criterion tlaeetuires
“symptoms of such intensityat if dischargedjthe claimant]would likely be readmittedand
admissios criteria one, two, and three, which together require severe symptoms and therneed f
the claimant to receiveattive acute . . psychological treatment and interventioREC 038—

99. Plaintiffs argue that by proving improvement, a claimant may be disproving the severe
symptoms that BHO requires. The court need not reach this issue becauds thdanBHO's
acutelevel criteria aredhemselvesnconsistent with the Plan, but BHO is advisedddress this
tension on remand.
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claimant has “[s]evere deficit in ability to perform setfare activity.”ld. As BHO'’s criteria set
makes explicit, claimants must satisfy all of thesguirementsluring the dration of their RTC
treatment See id.Thesecriteria gpear torequire acutdevel symptoms to warrant continued
benefitsfor care thathe Plan unambiguously defines as subacute.

Third, the court must determine whether BH@plication of its criterido deny benefits
in this case required claimants to pgacutelevel conditions or symptom#n all of BHO’sdenial
of benefits letters, the revievgestatethat theyapplied theabovecriteria sets taeachtheir
conclusion that RTC treatment fégkmandas mental health conditions was not medically
necessaryREC 0346, 0336, 034C Following these criteriaeach letter include conclusory
explanationghat appear toequireacutelevel symptoms foRTC benefitsjn conflict with the
Plan For examplein BHO’s initial January 25, 2016 adverse benefits deteation, the reviewer
stated that RTC care was not medically necessary in part because it determihethtit “ha[d]
no intent or plan for seliarm.” REC 0346. In upholding that decisiorBHO’s level one appeal
letter dated August 4, 2016, the reviewesched a&imilar conclusion, statinghat RTC care was
not medically necessary in part becaAseanda‘did not have any thoughts of sélarm or harm
to others.” REC 0336n BHO's level two appeal lettedated December 1, 2016, the reviewer
upheld the denial of benefits by again applying what appears to beleaiteriteria, including
its conclusion thaBmanda“had nd engaged in any selfarming behaviofsand “w[as] not

psychotic or aggressiveREC 0340. In applyinghese stringent criteridHO gpears to have

8 As described above, BHO reviewers did not make a medical necessity determinatamiogn

RTC treatment foAmandés separate substance use disorder. Therefore, the court only examines
whether BHO's application of ititeria to reach a medical neciggsleterminatiorfor Amandas

mental health conditions was arbitrary and capricious.
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required Plaintiffs to prove th@&tmandawas experiencing acutevel symptoms, in conflict with
the Plan definition of RTC care aslacute.

This court confronted a similaincongruence bween the Plan terms andthe
administrator'sapplied criteria inJames F. ex rel. C.F. v. CIGNA Behavioral Health, ,IiND.
1:09-CV-70 DAK, 2010 WL 5395075 (D. Utah Dec. 23, 2010hpublished)In James F.the
court determined that the clainaiministraor acted arbitrarily and capriciously in denying
benefits because it “appeared to have deftieel claimant’s]residential treatment by applying
criteria more appropriately applied to acute inpatient admissions and treattdeat. *6. The
difference inthat case is that the claims administratanedical necessity criteria for RTC caoe
their facecomplied with the plan at issue, but ttlaimsreviewes had incorrectly applied that
criteriato compelproof of acutelevel symptomsSee idFor examplethe court found that the
administrator’s criteriaequired that the “patient must haaaliagnosed psychiatric disorder and
have tried and failed at lower levels of treatniebut the reviewer applied the criteria to deny
benefits because it determined thatdl@mantwas not “a risk of harm to self or others” adtid
not show“psychosis, mania or severe depressive symptotdsThe court concluded that “the
bases relied on byhe claims administratotp deny[the clamant’s] claim did not correlate to the
residential treatment level of care guidel and held that “[there is no question that an ERISA
plan fiduciarys failure to utilize the proper plan language or criteria in evaluating whefblan
beneficiary isentitled to benefitsis arbitrary and capriciousd.; see als@lice F. v. Health Care
Serv. Corp.367 F. Supp. 3d 817, 834 (N.D. Ill. 2018&versing denial of benefits whenmany
of the reasons Defendant gave for eventually finding Plaintiff'tnie# not medically necessary

are essentially unrelated to Plairisftreatment reds).
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The reasoning fromdames Fcounsels in favor of the samesulthere.The plain language
of the Plarestablishes that a claimastligible for RTCbenefitsf: (1) she isa patient that requires
“structured mental health or substance abuse terdtrbut “do[es notfequire acute care services
or 24-hour nursing care;” (2) the services sougegmedically necessary based on the claimant’s
circumstancesand (3)the care is medically necessary if it is no more or less intensive than
necessary, consistent with generally accepted standards ofacdre@xpected to improve the
claimant’s diagnoses, symptoms, and conditiS8esREC 0086-87. Nothing in the plain language
of the Plan requires acutevel symptoms for RTC car®ut BHO’s medical necessitcriteria
purporting to interpret these provisions require atenel symptomssuch as “disorder of such
severity that there would be a danger to self or others,&tsaleficit in ability to perform self
care activity,” anctlaimants mushave “stficient cognitive capacity to respond active acute
. . psychological treatment.” REC 03@3nphasis addedhnd BHO applied that criteria to deny
Plaintiffs benefits because it determined thatandalacked the requisite acutevel symptoms
and conditionsSeeREC 0336, 0340, 0346.

In sum, BHO has discretion in interpreting and administering the Plan, but this discretion
does notstretch so far as to ignore the language of the Plan’it§de VarSteen 878 F.3dat
1000.As in James F.it appear8HO is “applying criteria more appropriately applied to acute
inpatient admissions and treatmémthich results in afailure to utiize the proper plan language
or criteria in evaluating whether a plan beneficiary is entitled to beheSg#e2010 WL 895075

at *6. Because BHO's denial of benefits relied on criteria that are basadterptetations [that]
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are inconsistent with thplain language of théPlan],” it acted in an arbitrary and capricious
mannerSeeOwings 873 F.3d at 1213,

3. Reasonablerss ofthe Denial of Benefits

Finally, the court must determine whether Bid@enial of benefits wasverallreasonable
andsupported by substantial eviden@énder arbitrary and capricious review, this court upholds
[the administrator’s] determination sang as it was made on a reasoned basis and supported by
substantial evidenceVan Steen878 F.3cat997. The Tenth Circil definessubstantial evidence
as enough “evidendhat a reasonable mind might accept as adequate to sthmpednclusion

reache by the decision maker,” whicimust be “more than a scintilla but less than a

¥ Moreover, the court finds that BHO has pointed to nothing in the recesgtain whyAmanda

met itsmedical necessity criteria wh&HO authorized coveragéree time in her first month of
treatmentput then failed tameet tke criteria starting January 19, 2016, when BHO discontinued
benefits.BHO’s internal notes show that the reviewer who recommended denying continued
benefitsmace only conclusory statements that drew on no identifiable supp@mandas
medical recordsSeeREC 022%22.Indeed, BHO'sonclusiorthat Amanda’s condition improved

is at odds with BHO'’s internahotesduring thistime. On December 30, 2015, BHO’s énbal
notes indicate that it hadformation suggesting th&mandawas “stable, but depressgdchad
thoughts “over past 2 weeks” that she “would be better off,tiead recentthoughts of hurting
[her]self,” and overall hadlots to work on” REC 0224 BHO's January 4, 201iternal note
recognizes thaAmandas condition was “not much different’ that she is being treated for
borderline personality disorder, and that ‘shi#l have to be[in RTC carefor] awhile” to improve

her conditionld. BHO’s January 11, 2016 note indicates that\NHaven shared thAthanda was
“quite withdrawn” had“no progression in levels” diercondition “remains odd and borderline
personality [disorder],” and that her “[estimated length of stagjains a year totalREC 0223
Finally, BHO’s January 19, 2016 note (the &tyO terminated benefits), recognizes that it knew
Amandahad “[n]Jo change inestimated length of stay]” at New Haven, “[n]Jo change in
[diagnosis],” “[n]Jo change in [discharge] readiness,” and wetsty be approved for devel
change”based on improved symptomBREC 0222 Amanda’s unchangedondition led New
Haven therapists to diagnoker with “Depressive Disorders,” “Substance Use and Addictive
Disorders,” “Disruptive, Impulse Control and Contiisorders,” “Personality Disorders,” @n
“Trauma and Stressor Related Disordeasd seits MasterTreatmen®lan on January 16, 2016
REC 3931 However, BHO denied coverage startingtjthree daysater on January 19, 2016,
stating that Amanda coulthppropriately be treated at the outpatient mental health level of care”
because her “presenting symptoms have significantly resolved.” REC 0346fofde&HO
seemingly ignored the information contained in its own internal notes, and itsodecisieny
benefits starting January 19, 2016, agpeo be the product of an arbitrary choice rather than a
reasoned application of the Plan to Amanda’s condition.
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preponderanceRekstads. U.S. Bancorpd51 F.3d1114, 1119-2010th Cir. 2006)citations and
guotations omitted Substantial evidence supporting the claims administrato€sisidn
demonstrates itwas the result of aeasoned and principled procé&sgather than an arbitrary
choice.Flinders, 491 F.3cat 1193 (quoting-ought 379 F.3d at 1003).

“Although the insured ultimately carries the burden of showing he is enttleehefits,
the plan administrator has a fiduciary duty to the insured to conduct an investigatiorsaal t
out the information necessary for a fair and accurate assessment of theR&Eenack585 F.3d
at 1324 (citing Gaither, 394 F.3dat 807-08). {S]ubstantiality of the evidence is based upon the
record as a whoJé and the courtmust take into acamt whatever in the record fairly detracts
from [the] weight” of the administrator’'s decisiofaldwell 287 F.3d at 128gitations internal
guotation marks, and alterationsomitted. Claims administrators cannot “chepick[] the
informatior’ contained in the administrative recdtdelpful to its decision to denybenefits,
Rasenack 585 F.3dat 1326, and“‘shut their eyes to readily available infoation when the
evidence in the record suggests that the information might confirm the bewéfitieeory of
entitlement[to benefitsjand when[the claims administratordjave little or no evidence in the
record to refute that theqgryGaither, 394 F.3cat 807 see alsaCaldwell 287 F.3dat 1284(finding
denial of benefits was arbitrary and capricious where the claims “administratoignored
evidence that was relevant to her deci§iom sum, he court must look at theoVerall picture
that emerges from the recgrdRasenack585 F.3dat 1324, and by ‘tonsidefing] only the
rationale assertdualy the plan administrator in the administrative re¢artlist “determine whether
the decision, based on the asserted rationale, was arbitrary and capri®jwadley686 F.3dat

1140 (quoting-linders 491 F.3dat 1190).
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Plaintiffs contend that BH® decision was arbitrary and capricious becaugeailéd to
give a reasoned explanation for its dewifabenefitsand“ignored ample evidence in the Record
showng that Amanda was in need of residential treatment.” ECF No. 38 &h2lcourt agrees
becaus (1) BHO’s denial letters contain merely conclusory statements, devaityoféasoned
application of the Platerms orBHO'’s criteria to the facts oAmandas condition; and (2) the
BHO denial letters cherfgick informationin the recordind ignoresubstantiagévidence that fairly
detracts fronthe weightof its decision Therefore, BHO'sadverse benefits determinatiaras
arbitrary and capricious because the BHO reviewers failed to identify substantehey
supporting a denial of benefind BHO's decision was unreasonable in lighttbé contrary
evidence in the record

® Failure to Provide aReasoned Analysis

First, BHO’s adverse benefits determination letteositain mere conclusory statements
that fail to provide a reasoned explanationBétO’s denial anddentify substantial evide® in
the record supporting the decisidks the Tenth Circuit recély explained, thecourt’s analysis
must take heed that “ERISA imposes a special standard of care upon a plantedaorifighich
requiresanadministrator to discharge itgluties . . .solely in the interests of the participants and
beneficiaries of th plan,” andprovide a full and fair review of claim denialdVicMillan, 746 F.
App’x at 705 (quotingGlenn 554 U.S. at 115 anHirestone Tire 489 U.S. at 113) (internal
guotationmarksomitted) ERISA instructlaimsadministrators to offer the “spiéic reason” for
a denial of benefits that “appl[ies] the terms of pken to the claimant’s medical circumstances.”
29 C.F.R8 2560.503L(g)(1Xi), (v). Communicating denial of benfts that “contair{s] nothing
more than conclusory statementswithout any discussion whatsoeVves “causg . . . to question

that the Plan affordefihe claimant]the ‘fair review” required under ERISAMcMillan, 746 F.
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App'x at7061°1f the claims administrator’s denial lettefisplay a‘lack of anyanalysis, lealone
a reasoned analysighen it acted arbitrarily and capriciouslyl.

This court recently confronted the problem asf administrator's claims denial letters
providinginsufficient analysis and explanationkerry W. v. Anthem Blue Cross & Blue Séjel
No. 2:19CV-67, 2020 WL 1083631 (D. Utah Mar. 6, 20Z0phpublished)Like here, theerry
W. plaintiffs soughtRTC care for the claimant’s mental health and substancdis@alers, but
the claims administrator denied coverage for lack of medical sigceSee d. at *3. The court
held that the administrator’s denial of benefits was arbitrary and capricioaadeeit failed to
adequately explain the reasonsifsdenial.ld. at *5. The denial letters offered onlgdnclusory
statements such ggJou could have been treated with outpatient servioesyou no longer need
24 hour structured cdfeand “you areno longer harming yourself [and] you are able to control
your behaviof. Id. (alterations in original)Thus, he courtruledthattheadmnistrator'sdenial of
benefitswasarbitrary and capricious because the denial lettmyatained no factual findings to
support their conclusions abdthie claimant’'smental healt}i “ did not offer any responses to the
diagnoses and reports included[the claimant]in her appeal,” and “did not cite any reports by

[the administrator’'spdoctors or by doctors dthe RTC]on which they relied in reaching their

10 This rule is widely supported in other ciicaourts.See, e.glLukas 504 F. App’x at 629tle
Ninth Circuit ruling that a“conclusory tatement did not constitute the ‘meaningful dialdgue
required by ERISA”) Miller v. Am. Airlines, InG.632 F.3d 837, 852 (3d Cir. 2011) (holding that
because the “language of the termination letter is conclusory and does not provajee thfec
reasonsas to why [the claimant] was no longer eligible foenefits,” it fell “short of the
requirements under 8 503Dpve v. Nat'l City Corp. Welfare Benefits PJ&74 F.3d 392, 397 (7th
Cir. 2009) (holding that the claims administrator “must provide aoredsde explanation for its
determiration and must address any reliable, contrary evidence presented by the claimant” and
“[b]are conclusions are not a rationale” (citations omittednderKlok v. Provident Life & Acc.
Ins. Ca, 956 F.2d 610, 616 (6th Cit992) (finding a denial letter “defective because it fails to
provide the specific reason or reasons for denial andpkeific reference to pertinent plan
provisions on which the denial is based”).
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conclusions' Id. The courtrecognized tha¢ven “[i]f the reviewers’ conclusions were based on
‘substantial evidencejo such evidence is cited in the explanations they senaiotiffs.” 1d.

Like the denials iikerry W, BHO’s denial of benefits was arbitrary and caprici@i$O’s
denial letters contain neither citations to the medical recardefierences to the repotig BHO
doctors or doctors at New Haven concerning state ofAmandas condition. InsteadBHO’s
denialletterscontainconclusory statementsgithout factual support. For examplBHO’s initial
denial letter states thAimanda “can appropriately be treatddhe outpatient mental health level
of caré because hergresenting symptoms have significantly resolV&EC 0346 BHO's level
one appealecisionrepeated this conclusiostaing in part thatAmandas “symptoms ould have
been safelyreated in a less restrictive level of care such as in outpatient treatment with family
therapy and medication managenidrtcausdner “symptoms improved REC 0336 BHO’s level
two appeatiecisionis similarly conclusory, announcirgwithout factual findings-thatAmanda
was ‘hot psychotic or aggressive” and heaad supportive family so her cadition “could have
been safely addressed in a less restrictive levaedlaod such as in outpatient treatment with
individual treatment, family wrk andmedication managemehREC 0340.

Similar to the reviewers iKerry W, BHO did not explain thefactual findings to support
their conclusion$ “did not offer any responses to the diagnoses and reports includéue by
claimant]in her appeal and “did not cite any reports BHO’s] doctors or by doctors #ilew
Haven]on which they relied in reaching their conclusitrisee2020 WL 108363 lat *5. This
omission leads the court to the same conclusion d&etimg W.court thateven “[i]f the revewers’
conclusions were based tsubstantial evidenceno such evidence is cited in the explanations
they sent to Plaintiffs.See id Therefore, BHO dlecision is arbitrary and capriciobscauset

lacks “anyanalysis, let alone a reasoned analysisl theclaims reviewes’ explanations “contain
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nothing more than conclusory statertee” SeeMcMillan, 746 Fed. Apjx at 706 (emphasis
omitted)

(i) Failure to Consider Contrary Evidence

Second,BHO’s decision was arbitrary and capriciobgcausethe adversebenefits
determination letters show that BHO reviewigreored substantiaontraryevidence in the record
that weighs in favor of the medical necessity of RTC caréAfoandas conditions. The court
must view thesubstantiality of the eviden@ipportinghe administrator’s deniabased upon the
record as avholg” by “tak[ing] into account whatever in the record fairly detracts from its
weight.” Caldwell 287 F.3d at 128Zcitations andnternal quotationmarks omitted) Claims
administrators cannot “enry-pick|] the information helpful t¢their] decision to denybendits,
Rasenackb85 F.3cht 1326, anthen”shut their eyes to readily available informatidmat “might
confirm the beneficiary’s theory of entitlement’ benefits Gaither, 394 F.3d at 807. Doing so
indicates that thadministrator’'sdenial of benefits is the product of an arbitrary decision rather
than a reasoned and principled proc&eeCaldwell 287 F.3d at 1284 (findintpat adenial of
benefits was arbitrary and capriciduscausehe claims “administrator . . . ignored evidence that
was relevant to her decisioahd “based her decision on a skewed readinghef claimant’s]
medical record$; James F.2010 WL 5395075, at *@€versing alenial of benefitbecause the
administratorappears to have selectively reviewed the medicarmétion and ignored relevant
evidence”) Here,BHO'’s denialletters arbitrarilycherrypicked information in the record and
ignored substantial evidence that contradistslecision

Evidencethat Amandas symptomsreflectedintermittent progressdoes not equate to
substantial evidence that RTC care was not medically necessary to treamtptoms and
underlying conditionsSeeAlice F., 367 F. Supp. 3dt 833 (uling that “he mere incidence of

some improvement does not mean treatmerst mealonger medically necessgryAs Plaintiffs
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argue, he fact thatat times turing her treatment Amandaeemed to be in a good maooadk,
‘seemed to have fumr ‘seemedo be actually social and smiling ant; are not reliable indicia
that Amanda did not qualify for continued treatment according to the terms of theE@&No.
38 at 17Rather BHO has ignoredmpleevidence oAmandas persistent struggle manag and
consistentlymproveher mental halthdisorders throughout her time at New HavEne examples

in the record are numerodsTo list a few:

A January 21, 201sychiatric note record$Amanda’s increased depression &

[suicidal ideation}he last couple w[eekS|REC1471.

= On February 9, 2016, an individual psychiatric therapy note state&rtfaatda‘ha[d]
a feeling of depression and like she doesn’t matter in the W&HC 1348

= On February 22, 2018 mandaexplained in family therapy that “she shuts down to
avoid feeling all emotionand what she does to distract herself from feeling emotions
because some emotions like shame are too hard for her toRE€}.12@.

= On March 7, 2016, sisaid she was feeling overwhelmed, frustrated, sad, upset, [and]
disappointed.” REC 1169.

= OnMarch 17, 2016, Amanda indicatéd a family therapy session that sieanted to
protect [her father] from how messed up she is on the iidREEC 3887.

= On April 14, 2016 New Haverstaff identified thaAmandas “mood [was] down” and
she talked to her therapist abohbér “depression and sadness” and her “not
understanding why she feels this way.” REC 3708, 3710.

= On May 31, 2016Amandareported feeling “down,” “isolated,” and “shameful.” REC
3453-54.

= On August 18, 2018Jew Havenstaff noted thafAmandahad“no [suicidal ide&on]
but more mood swings since being off Celexa,” an antidepressant, that her
“[d]epressive episodes can last up to 2 [ddyejd that she “[s]eeks supporREC
2977.

= On September 1, 2016, the record shows Amandawas “[h]avinga hard time

comingoff medications]” experienced “[c]razy’ mood swings every day,” and was

“[h]ypersensitive."REC 2895.

11 The court finds at least sixtyiree instances in the record spanning nearly the entirety of
Amandas treatmat at New Haven that weigh against BHO’s conclusaci of medical necessity
decisionSee, e.gREC 1149, 1169, 1182, 1189, 1193, 1199, 1204, 1208, 1228, 1229, 1249, 126
1306, 1323, 1333, 1346, 1348, 1352, 1371, 1382, 1385, 1389, 1419, 1437, 1451, 1455, 1471, 1480,
2895, 2920, 2942, 2949, 2957, 2968, 2969, 2970, 2974, 2975, 2977, 2981, 2996, 3003, 3007, 3100,
3161, 318,3183, 3202, 3217, 3368, 3453, 3454, 3563, 3570, 3602, 3603, 3625, 3708, 3710, 3811,
3812, 3856, 3887. Although BH®as pointed to purportedly contrary evidence in the record
during this litigation see ECF No. 24 at 1718, BHO’s claims reviewers made nanslar
referencesluring the administrative proce€3n remand, BHO is advised to consider the record

as a whole and avoid presentagnesided view of Amanda’s condition at New Haven.
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Plaintiffs directed BHO tonanyof theseportions ofthe recordn their administrative appeaksee
REC 1520621, but BHOs denial letterdailed to address this evidencse=eREC 0336, 0340
Doing so indicates that BHO's denial letters offered asided, cherrypicked version of events
that did not consider evidence that fairly detracts fBHHO’s conclusiorthat RTC care was not
medically necessaryo treatAmandas conditiors. These inadequacies demonstrdiat BHO's
decision to deny benefitsas arbitrary and capriciousSee, e.g.Rasenack585 F.3d at 136;
Caldwell 287 F.3d at 128Zaither, 394 F.3d at 807.

In addition, BHO’sdecisionignored the diagnoses and treatment recommendations of
Amandas treating physicians. Although[n]othing in [ERISA] . . . suggests that plan
administrators must accord special deference to the opinions of treating plgySician
administratorsalso“may not arbitrarily refuse to credit a claimant’s reliable evidence, including
the opinions of a treating physiciamlack & Decker Disability Plan v. Nord538 U.S. 822, 831
834 (2003).In other words, the opinions of treating physicians “may not be ignespecially
when treatingphysicians—n contrast to reviewers evaluating a medical-fieave‘a greater
opporturity to knowand observe the patient as an individudbewsnup v. Unum Life Ins. Co. of
Am, No. 2:17CV-001267C, 2018 WL 6478886, at *10 (D. Utah Dec. 10, 20@8)published)
(quotingNord, 538 U.S. at 832Moreover, “it may be unreasonable for the audstratorto credit
the opinion of its own doctor who reviewed records over opinions by trgatygiciansvithout
sufficient explanatiori.West v. Aetna Life Ins. GoNo. 115CV00379LTBMEH, 2018 WL
858747, at *10 (D. Colo. Feb. 14, 2018) (unpublisheting Rasenack585 F.3dat 1325-26).

Amandas treating physicians documented her significant and lagig mental health
conditions and symptomBirst,on November 25, 2015 (less than one month before her admission

to New Haven) Amardds outpatient therapist, Shaylene Peninger, opined Ah@nda“will
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benefit from inpatient residential treatment.” REC 1566. Ms. Peniolgggrved thabutpatient
treatment was insufficient to treAtmandas “symptoms associated with depression and PTSD
that had “exaerbated . . . over the past few months,” inaigdincreases in selharm (cutting on
her legs), and impulsive behaviors (running away from home for days at a timetwgbntacting
family or having a place to stay)d. Ms. Peninger carluded that [a] higher level of care would
ensure that she receive more intensive treatment and structuas outpatient treatment is not
able to give her the amount of care that she needs at this kime.”

Second,Michael Guymon, a licensed clinical social worlemployed bythe State of
Idaho, also evaluateimandas psychological conditioon November 19, 2015. REC 1574. Mr.
Guymon repord that Amanda hadrecent symptoms of depression, attention problems and
impulsivity, anxiety, “suicidal threats/selfarm,” andadverse effects from trauma. REC 1578.
After evaluatingAmandaand her records, Mr. Guymon concluded that she met the criteria to be
diagnosed with “Posttraumatic Stress Disorder,” “Major Depressiveor®er,” “Conduct
Disorder,” “Personality Disorad€ and “Alcohol Use Disorder.” REC 1582. Accordingly, Mr.
Guymon evaluated the family’s intent to enrdthandain an RTC program and “endorsed this
plan as viable to address the needsAmianda and her family. REC 1583.

Third, upon admissioto New Hawen, clinical psychologisDr. Brett Merrill conducted
three psychological evaluations Amandabetween December 22, 2015, and February 1,.2016
SeeREC 3938.Concerning her anxiety, Dr. Merriteported thaBhmandadisplayed symptoms
consistent with herefeling “emotionally numb, fatigue, feeling helpless, low energy” aad
“trouble concentrating and difficulty sitting still in claSfREC 3939 ConcerningAmandas
depression, Dr. Merrill reported thAmanda“believed she had been depressed since age fo

when her mother committed suicide,” she “suffers from feeling guilty nastiaand despondent,”
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and that her condition was consistent with simtement that “her depression is ‘always there”
and she does not have “breaks from her depression for haoré&in hour.” REG939 3943-44.
As toher history of trauma, Dr. Merrill summarized tihahandareported she “startles easily,” is
often “feaful,” and has “unwanted thougdjt including of sefharm.REC 3939. As a result, Dr.
Merrill statedhatalthaugh Amanddas “made some excellent progress to heal from her traumatic
experiences,” shetill “struggles with emotional control, overreacting to small problems and
having anger outburstsand her treatment must “address this area of her life from a ‘maimte’
point of view.” REC 394-47. Overall, Dr. Merrill concludedthat ‘residential treatment is
warranted and recommendeatid Amanda “suicidal ideation and seliarming behaviors should
be carefully monitored REC 3946. On January 16, 201the New Hiven treatment team
developedthe Master Treatment Plarfor Amandathat identified her diagnoses and treatment
objectives. BEC 3931.The treatment plan listeeimandas mentalhealthdiagnoses ad)epressive
Disorderg’ “ Substance Use and Addictive Disordet®isruptive, Impulse Control and Conduct
Disorders’ “ Personality Disordersand ‘Trauma and Stressor Related Disordelc

BHO reviewers’ internal notes revedt recognizel that both of Amandas “treating
therapist and [educational] consultant” recommendedateve RTC care for her conditions.
REC 0225.And during their lgel one and level two appeals, Plaintiffs attached all of this
informationfrom treating physician their appeals for BHO’s consideration. REC 1303
1502-03But BHO's reviewers neitbr discussed this informatiamor specified any other reliable
evidence to refute the opinions Amandas treating physiciansSeeREC 0336, 0340. Indeed, as
discussed above, BHO reviewers cited no evidence at all and throughdatrtteeview process
only repeatedconclusory statementiat Amandas conditionhad purportelg improvedand a

lower level ofoutpatient treatment would be effective
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The Plan states thge]ven though a clinician may prescribe, order, recommergbprove
a service or supply, it doesn’t mean that it's medically neceg&iQ] . . . determines if a service
or supply is medicallynecessary REC 0086, 0213 But BHO'’s repeated failureto consider
contrary medical evidende the reord androm Amandas care providersiolates the Supreme
Court’s admonition thatlaimsadministrators “may not arbitrarily refuse to credit a claimant’s
reliable evidence, including the opinions of a treating physici8eeNord, 538 U.S.at 834.
Because BHO'slenialletters do not indicate whether BHO analyzedrdwerd or thepinionsof
Amandas treating physicianat all, BHO’s denial of benefits is arbitrary and capricious.

B. REMEDY

Plaintiffs seek a retroactive reinstatement of benefits, prejudgment interest, amelyatto
fees and costs. But the court’s determination that BHO’s denial of benefits vilagrarand
capricious “des not automatically entitle Plaintiffs to the reméldgy seek.”SeeMichael D. v.
Anthem Health Plans of Kentucky, In869 F. Supp. 3d 1159, 187D. Utah 2019)appeal
dismissed sub norivichael D. v. Anthem Health Plans of Kentuckip. 194033, 2019WL
4316863 (10th Cir. Apr. 29, 2019nstead, theaurt determines that reversal and remand is the
appropriate remedy in this case. Accordingly, the court declines to award prejudgtarest to
Plaintiffs but agrees that Plaintiffs’ counsel is enditle attorney’s fees and costs.

1. Reversal andRemand

Reversal andemand to the claims administrator is warranted in this ¢fj8g.hen a
reviewing court concludes that a plan administrator has acted arbitradlycapriciously in
handling a claim for begfits, it can either remand the case to the admatcstifor a renewed
evaluation of the claimard case, or it can award a retroactive reinstatement of benBfiGrado
v. Jefferson Pilot Fin. Ins. Co451 F.3d 1161, 1175 (10th Cir. 200@)tations ad internal

guotationmarks omitted) But the proper “remedy whean ERISA administrator fails to make
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adequate findings or to explain adequately the grounds of her decision is to remand théhsas
administrator for further findings or explanatio@aldwell 287 F.3d at 12B Here, the countules
that BHO’s decision to deny benefits was arbitrary and capricious becabhsanafdequacies in
BHO adherence to the Plan and lack of adequate findings and explanations base@ardhe r
Accordingly, reversal and remand the claims administrator is appriate in this caseOn
remandBHO s required to reconsider its denial of benefits consistent with this decision, irgcludin
by: (1) correcting the identified serious procedural irregularities; (2) addregwngedical
necessity ofAmandas substancelase treatment; (3) applying criteria égaluateAmandas
diagnoses, conditions, and symptoms #ratonsistent with the Plan’s definition of RTC case
subacutg (4) offering a reasoned analydig applying appropriatmedical necessity criteria to
identified facts in the recordoncerningAmandas circumstancesand (5) considering contrary
medical evidengeancluding the opinions of Amantatreating physicians.

2. Prejudgment Interest

In an ERISA matter, “[p]rejudgmemhterest is. . . available in the cours discretion.”
Weber 541 F.3dat 1016 (quotations omitt¢dBecausethe court has remanded to tblaims
administrator and hasot awardeda reinstatement of benefitthe court will not award
prejudgment interesEeeMichael D, 369 F. Supp. 3dt1179.

3. Attorney’s Feesand Costs
In ERISA @ses,hiecourt “in its discretion may allow a reasonable attorney’sifekcosts
of action” 29 U.S.C.8 1132(g)(1)when a “claimant has achieweome degree of success on the
merits” Cardoza v. United of Omaha Life Ins. Cf08 F.3d 1196, 1207 (10th Cir. 2018ijtdtion
and internal quotation marksnitted. Factors to guide theourt’sdiscretionare
(1) the degree of the opposing party’s culpability or bad faith; (2)

the opposing party’s ability to satisfy an award of fees; (3) whether
an award of fees would deter others from acting under similar
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circumstances; (4) whether the pargquestingfees sought to

benefit all participants and beneficiaries of an ERISA plan or to

resolve a significant legal question regarding ERISA; and (5) the

relative merits of the parties’ positions.
Id. “No single factor is dispositive and a court need not congdery factor in every cased.
Concerning cost28 U.S.C. § 1920 sets forthetitemsthatmay berecovereds costs iRnERISA
action.SeeAllison v. BankOneDenver 289 F.3d 1223, 12434 (10th Cir.2002).The court “has
no discretion to award items as costs that are not set out in section 38@fh"v. United Parcel
Service 432 F.3d 1169, 1179 (10th Cir. 2005) (quotabamtted)

In this case, Plaintiffs have achieved some succes$seomerits to warrant an award of
attorney’s feesnd costsAlthoughthe court has not ruled that BHO acted in bad faith in denying
benefits,BHO was culpable in failing to properly evaluate Plaintiffs’ claim for benefits and
committed seriouproceduralirregularities during its claims review proceB$O alsohas the
ability to satisfy an award of feelSloreover an award of fees should encour&}¢O to follow
ERISA’s minimumprocedural regulations and engage in a “meaningful dialogueclaimants
in the future See, e.gMichael D, 369 F. Supp. 3d at 1178iscussing deterrence factodgmes
F. exrel. C.F. v. CIGNA Behavioral Health, Inblo. 1:09CV70 DAK, 2011 WL 2441900, at *2
(D. Utah June 15, 201{yinpublishedfsame)The courtalso considers #iPlaintiffs have proven
multiple grounds on which BH®’ denial of benefits was arbitrary and capricious, further
supporting the relative merits of its position and counseling in favor of anl aivleesFor these
reasos, the court wi award appropriateattorneys’ fees to Plaintiffs for work performed by
Plaintiffs’ counseland costs as defined Bg U.S.C. § 1920Vithin twenty-onedays of thiorder,

Plaintiffs’ counsel should submit a petition for attorney’s faed costsincluding an affidavit

indicating acalculation of feesvith an accounting of tiemand costs.

49



Case 2:18-cv-00048-JNP-DAO Document 44 Filed 05/29/20 Page 50 of 50

V. ORDER

For the foregoing reasorthe courDENIES Defendants’ Motion For Summary Judgment
andGRANTS IN PART Plaintiffs’ Motion For Summary Judgmer8pecifically:

1. Defendants’ Motion for Summary Judgment (ECF No. 24) on BHO'’s decision to deny
benefits for Plaintiffs’ treatment at New Haven is DENIED;

2. Plaintiffs’ Motion for Summary Judgment (ECF No. 27) on whether BHO’s decision to
deny benefits for Plaintiffs’ treatmemrit New Haven was arbitrary and capricious is
GRANTED IN PART;

3. Plaintiffs’ request for prejudgment interest is DENIED;

4. Plaintiffs’ request for attorney’s fees and costs is GRANTED. Plaintiffs’ edwsiuld
submit its petition for fees and costs withiretwy-one (21)days of this order; AND,

5. The courtORDERSthat BHO’s denialof benefits is REVERSED and thttis cases

REMANDED to BHO for further proceedings consistent with thegision

SignedMay 29, 2020

BY THE COURT: ‘
@/k N. Aot

Jill N. Parrish
United Sates District Court Judge
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