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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

GARY GYGI, SUSAN GYGI, CLAUDIA
DIEDRICH, THE ESTATE OF WILFORD
DIEDRICH, HOWARD DIEDRICH, KEN | MEMORANDUM DECISION AND ORDER

DIEDRICH, MARK DIEDRICH, and GRANTING PLAINTIFFS’ MOTION TO
BRIAN DIEDRICH, REMAND

Plaintiffs, Case N02:18-cv-00536JIJNPPMW

V. District Judge Jill N. Parrish

UNITED RENTALS (NORTH
AMERICA), INC., UNITED RENTALS,
INC., DAVID ANDERSON, DOMINIC
MORTENSEN, MARKSMAN
MANUFACTURING CORPORATION,
INC., andDEMCO TRANSPORTATION,
INC,

Defendants

Before the court is plaintiffs’ Motion to Remand. [Docket 6]. The court GRANTS t
motion and orders that this action be remanded to the Third District Court for theSthah.

BACKGROUND

This is a wrongful death action stemming from an automobile accident neatL&ear
Plaintiff Gary Gygi rented a trailer from defendant United Rentals. Defendants David
Anderson and Dominic Mortensen (collectivelynited employe€9 wereemployeal by United
Rentals and assisted Gygi in renting and hitching the trailer to his truck. Gggiddhe trailer
with mulch and drove with plaintiff Wilfred Deidrich toward Bear Lake. Whilead®ding a hill,
Gyaqi lost control of the truck resulting a rollover accident that severely injured Gygi and killed

Deidrich.
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Gygqi, Diedrich’s estate, and several other plaintiffs sued United Rentatergon,
Mortensen, and other defendants in state court. Defendants United Rentals (Nexitted\ Inc.,
United Rentals, Anderson, Mortensen, and Marksman Manufacturing Corporatioh, Inc.
(collectively,“defendants”) removed the action to this court pursuant to 28 U.S.C. § 1441(a). The
removal was premised on diversity jurisdiction under 28 U.S.C. 8 1332&pjfeléhe apparent
lack of complete diversity among the partibefendants argued in their Notice of Removal that
the only nondiverse parties, the United employees, were fraudulently joinadstiate federal
jurisdiction and their citizenship shoulcetiefore be ignored when evaluatihg court’sdiversity
jurisdiction In response, plaintiffs filed the instant Motion to Remand, arguing that thedUnite
employees were not fraudulently joined.

ANALYSIS

“A case originally filed in state court may be removed to [this] court ifohlyt if, ‘federal
subjectmatter jurisdiction would exist over the claimFirstenberg v. City of Santa 696 F.3d
1018, 1023 (10th Cir. 2012) (citation omittesige als®8U.S.C. § 1441(a) (allowing removal of
an action if “the district courts of the United States have original jurisdicbwaf the action).
When they removed the case from Utah state court, defendants assettad toairt may validly
exercise diversityurisdiction under 28 U.S.C. § 1332(a) because the United empleyeeonly
nondiverse partieswere joined for the sole purpose of destroying diversity and preventing
removal to federal courtPlaintiffs’ motion to remand challengesighcourt’s subjectmatter

jurisdiction. Paintiffs urge that removal to this court was improper because diversityigtiosd

tMarksman Manufacturing did not join in the removal to this court but filed a motion in éipposi
to plaintiffs’ motion to remand.



is lacking andaccordinglyrequests that the court remand the case to state See&8 U.S.C.
§1447(c) (“If at any time before final judgmeittappears that the district court lacks subject
matter jurisdiction [over an action removed from state court], the case shaihbaded.”). This
court may not presume the existence of subjeatter jurisdiction “absent an adequate showing
by the partyinvoking federal jurisdiction.’Dutcher v. Mathesqn733 F.3d 980, 985 (10th Cir.
2013) (citation omitted). Thus, defendants bear the burden of demonstrating thasishioba
federal jurisdiction alleged in their Notice of Removal is so@&k id.

l. FRAUDULENT JOINDER STANDARD

The joinder of a nondiverse party is “fraudulent” when it serves no purpose other than “to
frustrate federal jurisdictior?’Dodd v. Fawcett Publ’'ns, In¢.329 F.2d 82, 85 (10th Cir. 1964).
The citizenship of fraudulently joined defendants “should be ignored for the purposesssfrass
complete diversity.’Dutcher v. Mathesqriv33 F.3d 980, 9888 (10th Cir. 2013). “The doctrine
‘effectively permits a district court to disregard, for jurisdictional purppdiee citizenship of
cettain nondiverse defendants, assume jurisdiction over a case, dismiss the nondigatEntkef
and thereby retain jurisdiction.’Purdy v. Starko, In¢.No. 1:10cv-00042DAK, 2010 WL
3069850, at *2 (D. Utah Aug. 4, 2010) (unpublished) (quadtitayes vRapoport 198 F.3d 457,
461-62 (4th Cir. 1999)).

The removing party “bears a heavy burden of proving fraudulent joinder, and all factual

and legal issues must be resolved in favor of the plainbffitcher, 733 F.3d at 988 (citation

2 Importantly, “[ffraudulentoinder is a term of art, which does not reflect on the integrity of the
plaintiffs or counsel, but rather exists regardless of the plastifbtives when the circumstances
do not offer any other justifiable reason for joining the [nondiverse] defehdzitit of Neodesha

v. BP Corp. N. Amer. Inc355 F. Supp. 2d 1182, 1187 (D. Kan. 20@#ation omitted)
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omitted). The party defending removal may carry this “heavy burden” by dénetomg “either:

(1) actual fraud in the pleading of jurisdictional facts, or (2) [the] inabdftghe plaintiff to

establish a cause of action against the-digarse party in state courtldl. (citation omitted).

Because fraudulent joinder analysis is ultimately “a jurisdictional inquiiiaért v. Smith's Food

& Drug Centers, InG.356 F.3d 1242, 1247 (10th Cir. 2004), this court may “pierce the pleadings,

consider the entire record, and deternthreebasis of joinder by any means availabzgtd 329

F.2d at 85 (citations omittedgrcord McDaniel v. Loya304 F.R.D. 617, 627 (D.N.M. 2015).
Defendants do not allege actual fraud in the pleading of jurisdictional facesadnshey

assert that plaintiffs cannot establish a cause of action in state court agalhsitéd employees.

In evaluating this assertion, the court is mindful that “[a] claim which cansbeisied only after

an intricate analysis of state law is not so wholly insubstaatid frivolous that it may be

disregarded for purposes of diversity jurisdictioBatoff v. State Farm Ins. C®77 F.2d 848,

853 (3d Cir. 1992). Ultimately, as the party asserting fraudulent joinder, defendantstaiistie

that plaintiffs have “noause of action” against the United employé&ee Dodd329 F.2d at 85;

Brazell v. White525 F. App’x 878, 881 (10th Cir. 2013). Stated differently, defendants must firmly

establish that “there is no possibility that [plairdifivill recover against” théJnited employees

in state courtMcDaniel 304 F.R.D. at 630.

Il. DEFENDANTS’ CLAIM OF FRAUDULENT JOINDER

Defendants argue that the United employees’ citizenship should be ignored wheimgsses
the court'sdiversity jurisdictionbecause plaintiffs have noalale cause of action against the them
under Utah law. Specifically, defendants argue that plaintiffs’ claims chemsistained for three
reasons: First, the United employees owed no duty to plaintiffs; second, evenyifngededwed,

the duty was discharged when Gygi signed the Rental Agreement; and third,tdedumployees
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are unnecessary because plaintiffs have pled a clanesfpondeat superi@gainst their employer
and it is undisputed that the United employees were acting withicotitree ad scope of their
employmentThe court disagrees

A. Duty of Care

Plaintiffs are suing the United employees for negligence and gross emggifjo succeed

on their claims, plaintiffs must establish that the United employees owed plairtiffg @f care
See Mower v. Baird422 P.3d 837, 843 (Utah 2018). “[W]hether a duty exists is a question of law.”
Id. at 842. Under Utah law, duty is analyzed under thefeieeor test set forth iB.R. ex rel. Jeffs
v. West275 P.3d 228, 230 (Utah 2012).Jeffs the Utah Supreme Court stated:

Our cases have identified several factors relevant to determining

whether a defendant owes a duty to a plaintiff including: (1) whether

the defendant’s allegedly tortious conduct consists of an affirmative

act or merely an omigsn, (2) the legal relationship of the parties,

(3) the foreseeability or likelihood of injury, (4) “public policy as to

which party can best bear the loss occasioned by the ingurg, (5)
“other general policy considerations.”

Id. (citations omitted). i Jeffs the defendant argued that healthcare providers owe no duty to
nonpatients because they do not have a special relationship with nonpédieats231. The
plaintiffs argued, and the court agreed, that the need for a specialn&hgn under theecond

factor only arises when a claim is based on an omission, or a failurelth @bus, in cases where

there would otherwise be no duty owed, the special relationship factor works to impose such a
duty. Id. The court further explained that the last three factors are used to carveeptians to

the “general rule [thatlve all have a duty to exercise care when engaging in affirmative conduct
that creates a risk of physical harm to otheld.’at 234. In other words, where a duty is owed
because of an affirmative act, the court cely onthe last three factors to absolve the defendant

of anyduty.



The Jeffs court affirmed that the distinction between nonfeasance and misfeasance “is
perhaps the most funaeental factor courts considethen evaluating duty.ld. at 231. This is
because “[a]cts of misfeasance,amtive misconduct working positive injury to others,’ typically
carry a duty of care.ld. (quoting Francis H. Bohled,he Moral Duty to Aid Otheras a Basis of
Tort Liability, 56 U. PA. L. REV.217, 219 (1908)). Thus, if the United employees engaged in
misfeasance, that “act carries with it a potential duty and resultingdegauntability for that
act.” Jeffs,275 P.3d at 231 (citations omitted).

1) Misfeasance v. Nonfeasance
The distinction between misfeasance and nonfeasance “makes a critical difference” in the

duty analysisJeffs,275 P.3d at 231. Nonfeasance is “passive inaction, a failure to take positive
steps to benefit others, or to prdtélsem from harm not created by any wrongful act of the
defendant.’ld. The words “nonfeasance” and “omission” are used interchangeably by Saets.
Jeffs, 275 P.3d 228. IrHerland v. Izatt the court explained that the term “omission” can be
misleading:

[lln some cases an “omission” may give rise to a duty even where

there is no special relationship. This is because “omission” may well

be understood in some contexts as failing to do what one is obligated

to do. A pure omission, or passive inaction, on the other hand, is

more divorced from the concept of duty and may better describe the

“nonfeasance” or “bystander” scenario which permits “one

human being, seeing a fellow man in dire peril, ... [to] sit on the
dock, smoke his cigar, and watch the other drown.”

345 P.3d 661, 672 n. 66 (Utah 201§uoting RESTATEMENT (SECOND) OF TORTS § 314 cmt. c).
Borrowing from Judge Cardozo, the Utah Supreme CGaated thaif “conduct has gone forward
to such a stage that [inaction] would commonly result, not negatively merelyhhohding a

benefit, but positively or actively in working an injury, there exists aioglaiut of which arises a



duty to go forward. . .The query always is whether the putative wrongdoer has advanced to such
a point as to have launched a force or instrument of harm, or has stopped where inagtiostis at
a refusal to become an instrument for gdddl. at 672 (alterations in originaljjuotingH.R. Moch
Co. v. Rensselaer Water C247 N.Y. 160, 159 N.E. 896, 898 (192&ardozo, C.J.))accord
Cope v. Utah Valley State ColB42 P.3d 243, 255 (Utah 2014).

Defendants argue that the complaint alleges only omissions by the United/eesploot
affirmative acts. According to defendants, the failure to provide warnings dure i@ maintain
the surge brakes should be viewed by the court as nonfeasance. This “passore’in@téndants
argue, does not implicatenya duty owed toplaintiffs. But the United employees were not
bystanders watching from afar @ygi loaded and drove away with the trailedéed plaintiffs
allege that the United employees “distributed/rented” the trail&yg. The affirmative act of
renting the trailer “carries with it a potential duty and resulting legal acdalitytdor that act.”
Jeffs,275 P.3d at 231. To the extent that defendants characterize the failure to provide warnings
and failure to maintain the trailer’s surge brakes as omissiorse thmissions are not passive
inaction, but a “faillure] to do what one is obligated to ddérland 345 P.3d at 672 n. 66.
Accordingly, plaintiffs have alleged that the United employees engagesieasance.

2) The RemainingeffsFactors

The secondeffsfactor concerns “the legal relationship of the partidsffs v. Wes275 at
230. As mentioned above, this factor is used to impose a duty aemeould not otherwisexist
Because plaintiffs have alleged that the United employees engaged in misfeadanhe, w
“typically carr[ies] a duty of care,id. 231, the court need natetermine whether a legal

relationship exists between plaintiffs and the United employees.



Defendants assert that the thireffsfactor—the foreseeability or likelihood of injury
also weighs against finding a duty. In support, defendants argue that becauseplaentoimes
not allege any facts regarding the nature ofUnéed employeegob responsibilities, plaintiffs
have not shown that the United employees had any readonetee injury to plaintiffs. This
argument misses the mark. The Utah Supreme Court stated that the dusydiectanalyzed at a
broad, categorical level for a class of defendants,” not on abgasase basisleffs 275 P.3d at
234-35. Thus, the question of duty does not turn on the specific allegations in the complaint.
Instead, the analysis considers whether a class of defergamisdoyees in the trailer rental
business—eould foresee injury resulting from their acts. The court finds that ihdeel
foreseeable that negligently renting a defective trailer could resultumerisjury and damages.
Accordingly, the thirdleffsfactor favoramposing a duty of care.

The fourth and fifthJeffsfactors concern “public policy as to which party castlear the
loss occasioned by the injury” and “other general policy consideratibhese duty factors are
analyzed at a categorical level for a class of defendants, not onlayeease basis. Furthermore,
the party who can best bear the loss has little to do with financial ability,,rdtbeanalysis
examineswhich party is best situated to avoid injudeffs 275 P.3d at 236. Customers who rent
trailers on a shoiterm basis likely have little, if any, experience with the functionality of thetrail
and the dangers associated with it. In contrast, employees of the rentahggaperally receive
safetytraining and have experience with the trailers they rent. For examples tasie, defendant
Mortensen filled out a Quality Condition Report where he confirmed that all functiotiee of
trailer, including the safety devices, operated properly. It would make ldtisesto have an
employee certify that the trailer operated properly unless that employeetinaataty familiar

with its capabilitiesand safety featuretn short,employees who have experience and training in
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renting trailers are in a better position to avoid potential injluay the customers who rent the
trtailers Accordingly, the fourth and fiftdeffsfactors support finding a duty of care owed to
plaintiffs.

The court acknowledges that it need not decide the ultimate issue of whetunitidd
employees owed a duty to plaintiffs. At this point in the proceedings, “thedebeeenly a slight
possibility of a right to relief. Once the court identifies this glimmer of hope éopldintiff, the
jurisdictional inquiry ends.Hartley v. CSX Transp., Incl87 F.3d 422, 426 (4th Cir. 1999). After
considering thdeffsfactors, the court concludes that defendants have not met their heavy burden
of establishing that “there is no possibility that [plaintiffs] will recover agaitis¢’ United
employeesSee McDaniel v. Loy&804 F.R.D. 617, 630 (D.N.M. 2015).

B. Breach

Defendants alsargue that even if the United employees owed a dutyato vinstruct, or
maintain the surge brakeseihdid not breach angf theseduties. In support, defendants point to
the Rental Agreement where Gygi acknowledged as follows:

By signing below, Customer (x) Agrees to the terms and conditions
contained in tis rental agreement, (x) Agrees that the equipment is
in the condition as stated on the condition report(s), (x) Agrees to
the terms and conditions of the Option Rental Protection Plan, if
applicable, and (x) Authorizes United to charge Customer(sitcred

card listed above or on file, if applicable.

Customer also acknowledges that it is fully familiar with the
operation and use of the equipment and has received (a) the
equipment in good working order, (b) all safety bulletins, (c) all
operator manuals, ar(d) all manufacturers tabulated data for the
protective system equipment listed above.

Defendants conclude, without citation, that by signing this agreement, plaintiffdestimi

that the United employees properly discharged any duties owed. The court cachraotyflegal



support for this argumenEven if the document is admitted as evidence that the trailer was in
proper working order, it does not conclusively establish thigriatis litigation Nor can it bind
a jury, the ultimate factfinder in thcase.

Furthermore, even if the court were to consthis provision as a release of liability
would not support defendants’ position. Utah law is “well settled that contracts in whittya p
attempts to [protect against liability for negligence] are subject to strict cotstragainst him;
and further, that he will be afforded no protection unless the preclusion againstrregigyeearly
and unequivocally statedWalker Bank & Tr. Co. v. First Sec. Cor341 P.2d 944, 947 (Utah
1959). The povision in the Rental Agreement does not mention, let alone clearly and
unequivocallystate that by signing, Gygi releaseitherUnited Rentals or the United employees
from liability. Nor dodefendant&xplain how a document signed by Gygi could waiagnts of
the other plaintiffsBecause defendants have not cited to any Utah law in support of their argument,
they have not met their “heavy burden” to establish fraudulent joiDdécher v. Mathesqriv33
F.3d 980, 988 (10th Cir. 2013).

C. Necessary Parte

Defendantdinally assert that the United employees are unnecessary parties and should be
dismissed from the casBefendants argue, again without citation, that because plaintiffs pled a
claim for relief against Unite®Rentalsunder the doctrine ofespndeat superigrthe United
employees are not necessary partiast under Utah law, the liability of a principal doest
exculpate the agerfseeArmed Forces Ins. Exch. v. HarrisofO P.3d 35, 4(Utah 2003)Mecham
v. Benson590 P.2d 304, 308 (Utah 1979). Thus, the court finds that deferidargailed to
establish that “there is no possibility that [plaintiffs] will recover against” thiged employees.

McDaniel 304 F.R.D. at 630.
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D. Conclusion

Defendants have failed torca their heavy burden of showing that the United employees
were fraudulently joinedh this lawsuit. The court, therefore, remaitkis case to state court for
lack of diversity jurisdiction.

II. ATTORNEY FEES

Plaintiffs alsoask this court to award attorney fees pursuant to 28 U.S.C. § 1447(c), which
provides: “An order remanding the case may require payment of just costs autiLehgxpenses,
including attorney fees, incurred as a result of the removal.” “Absent unusuamhstances, courts
may award attorney’s fees under 8§ 1447(c) only where the removing party lackbgctively
reasonable basis for seeking remouslartin v. Franklin Capital Corp.546 U.S. 132, 136 (2005).

Attorney fees are warranted against thetéthRentalsdefendants because there was no
objectivelyreasonable basis for removal. In this case, United Rentals (North Amenctad U
Rentals, Anderson, and Mortensen are the removing parties. Although Marksmafadfiaring
filed an opposition to the motion for remand, it did not join in the removal. The court, therefore
confines its attorney fee analysis to the removing parties.

The United Rentals defendants claim that plaintiffs alleged only nonfeasahiod,
absent a special relationship, doe$support imposin@ duty of care. Thequoted the standard
for nonfeasance articulated by the Utah Supreme Court as follows: “Nonfeaspassive
inaction, a failure to take positive steps to benefit others, or to protect threnh&rmnot created
by any wrongful act of the defend&ntby contrast, generally implicates a duty only in cases of
special relationshipsB.R. ex rel. Jeffs v. We&75 P.3d 228, 231 (Utah 201@)tation omitted)
(emphasis added). The United Rentals defendants argue that removal was propepieaoétfs

did not allege that the United employees engaged in any affirmative achatissd injuryBut
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plaintiffs allege, and the United Rentals defendants do not deny, that thd &mipoyees rented

the trailer to Gygi. Inded, the United Rentals defendants’ memorandum quotes the complaint,
which states: “Upomenting the Trailer neither United nor United Employees offered Mr. Gygi
any warnings (Emphasis addg¢d The complaint also alleges that the United employees
“distributed/rented the subject Trailer.” Renting a trailer to a custasiarndoubtedly an
affirmative act. As explained above, Utah law is clear that once affirmatiwiicohas advanced

to a statavhere inaction magesult ininjury, it gives rise ta duty to act to prevetteinjury. See

Cope v. Utah Valley State ColB42 P.3d 243, 255 (Utah 2014). (“[E]xamples of situations where
actions had advanced to a stage where inaction would comnasalyin injury, leading to a duty

to act,]include:. . .an automobile manufacturer that neglects to adequately inspect an automobile
for defects before selling it to a consurfjerAccordingly, the courtejects as unreasonatitee
United Rentals defendants’ argument that an emplojeerents a trailer has no duty to ensure
the safety othe trailer.

The court similarly findsunreasonablethe United Rentals defendantalternative
arguments. The United Rentals defendaagserted without a single cétion, that plaintiffs
admitted the United employees did not breach a duty and that they are uarnepassesBut
the ourt was unable to locany case law suppdrtg these assertionsndeed, thecase law
suppors the oppositeAn objectively reasonable basis for remaegjuires if nothing elsesome
legal support for removal. Because the United Rentals defendants faildehtiby any legal
authority fortheir arguments, the court finds that thagkedan objectively reasonable basis for
removaland thus awards attorney fees against the removing defendants.

ORDER OF THE COURT

The court, therefore, ORDERSS follows:
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(1) The court GRANTS plaintiffs’ motion to remand the case to state court. [Docket 6].

The court immediately remands this action to the Third Judicial District Court of Utah

(2) The court awards plaintiffs their reasonable attorney fees and costatesadth the
motion to remand the case. The award shall be against defendtated Rentals
(North America), Inc., United Rentalsic., Davd Andersonand DominicMortensen
The court shall retain jurisdiction for the limited purpose of determining the arabunt
fees and costs Faintiffs shall file astatementof attorney fees and costnd a
supporting memorandufyy DecembeR1, 2018. The United Rentals defendants shall

file a response by Januaty, 2019.

SIGNED November 282018.

BY THE COURT

. i

Jill N. Parrish
United States District Coududge
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