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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
JOHN CARRELL, MEMORANDUM DECISION &
ORDER GRANTING MOTION FOR
Plaintiff, SUMMARY JUDGMENT

VS.
Case No. 2:18-CV-654 TC

JORDAN KEARLETAL,,
District Judge Tena Campbell

Defendants.

Plaintiff, John Carrell, a Utah &€ Prison (USP) inmate, filed thpso secivil case,
proceedingn forma pauperis(ECF Nos. 2, 3.) In his verified complaint, under 42 U.S.C.S. §
1983 (2020}, he requests injunctive relief addmages. (ECF No. 3, at 8-9)

Plaintiff names as defendants USP eme&s/Beers, Brown, Gomez, Howard, Kearl,
Phelps, Ramirez, Ray, Reding, and Smiith. &t 1.) Plaintiff asserts federal constitutional claims

of (a) equal-protection and due-pess violations regarding Plaiffis failure to provide urine

1Section 1983 reads in pertinent part:
Everypersonwho, under color of any statute, ordinance, regulation, custom, or
usage, of angtateor Territory . . .,subjects, ocauseso be subjected, any
citizen of the UniteStatesor otherpersonwithin the jurisdiction thereof to the
deprivation of any rights, privilegesr immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress, extleat in any action brought against a
judicial officer for an acor omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted urdes declaratory decree was violated or
declaratory relief was unavailable.

42 U.S.C.S. § 1983 (2020).
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samples for drug tests, and (b) First Amendmaeuiations regarding altged retaliation against
Plaintiff for pursuing lgal actions. (ECF No. 3.)

As ordered, Defendants filddartinezreport (MR)3 which included at least twenty-
seven exhibits, with declaratigrjail policies and records, dmgrievance copies, (ECF No. 75,
76, 79, 80), and summary-judgment motion (SJM), (ECF No. 81). Plaintiff responded with
argument, notes, declarations, and prisonrdscd ECF Nos. 82, 83, 86.) Defendants replied.
(ECF No. 90.)

I. SUMMARY-JUDGMENT STANDARD

An important word at this saot’s start: Defendants are rtotbe lumped together as a
group, but should be treated adividuals, each with the defendant’s own claim(s) against the
defendant, based on thefeledant’'s own behavioGeePahls v. Thoma</18 F.3d 1210, 1225
(10th Cir. 2013)stating, becaus® 1983is "vehicle[] for imposing personal liability on

government officials, we have stressed the needai@ful attention to ptculars, especially in

2At various points in his SIM response, Plaintiff stated, “All of the Defendants knew or should have known they
were not complying with USP policy,” (ECF No. 83, at 1&)d, “Plaintiff . . . has never claimed ‘the right to an
alternative drug test’ was a constitutional right, but rather USP policy intends for their use for just such a condition
as the Plaintiff has an ‘immutable trait of infrequent urinationg!” &t 13). However, to clarify, Plaintiff's
allegations that Defendants violated USP policy do not support a cause of action und:nghidBseeks only to
remedy failure to comply with federal law.
3See Martinez v. Aarg®m70 F.2d 317 (10th Cir. 197&pproving district court's practice of ordering prison
administration to prepare report to be included @agdings in cases when prisoner has filed suit alleging
constitutional violation against institution officials).
In Gee v. Estes829 F.2d 1005 (10th Cir. 198The Tenth Circuit explained MR’s function, saying:

Under theMartinezprocedure, the . . . judge . . . will direct prison officials to

respond in writing to the various allegations, supporting their response by

affidavits and copies of internal disciplinary rules and reports. The purpose of

theMartinezreport is to ascertain whether there is a factual as well as a legal

basis for the prisoner’s claims. This, of course, will allow the court to dig

beneath the conclusional allegations. These reports have proved useful to

determine whether the case is so devoid of merit as to warrant dismissal without

trial.
Id. at 1007.
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lawsuits involving multiple defendants'RRobbins v. Okla. ex rel. Dept' of Human Serg&9

F.3d 1242, 1250 (10th Cir. 2008) (stating complaint must "make clear ewductig alleged to
have donavhatto whom to provide each individual with faimotice as to the basis of the claims
against him . . . as distinguish&gdm collective allegations") (emphasis in original) (citBeil

Atl. Corp. v. Twombly550 U.S. 544, 565 n.10 (2007)pnkovich v. Kan. Bd. of Regent$9
F.3d 504, 532-33 (10th Cir. 1998)olding district court'snalysis of plaintiff'§ 1983claims

was "infirm" where district ourt "lump[ed]" together plairif's claims against multiple
defendants--"despite the facatreach of the defendants different powers and duties and
took different actions with respieio [plaintiff]"--and "wholly failed to identify sgcific actions
taken by particular defendants that could form the basis of [a constitutional] claim™).

That said, this Court shallgnt summary judgment when “th@vant shows that there is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A party may supp@dtiial assertions by “atg to particular parts
of materials in the record, inading depositions, documentseetronically stored information,
affidavits or declarations, stipulations (including those nfadpurposes of the motion only),
admissions, interrogatory answers, or other materi@sdt 56(c)(1). Summary judgment’s
purpose “is to isolate and dispose adtiially unsupported claims or defensé&&lotex Corp. v.
Catrett 477 U.S. 317, 323-24 (1986).

The movant has the “initial burden to damstrate an absence of evidence to support an
essential element of the non-movant’s cadetinson v. City of Bountifud96 F. Supp. 1100,
1102 (D. Utah 1998). Once movant meets this burdémen shifts to the non-movant to make

a showing sufficient to establish that thera genuine issue of matarifact regarding the
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existence of that elementd. To do so, the non-movant must “go beyond the pleadings and ‘set
forth specific facts’ that woulde admissible in evidence in teeent of a trial from which a
rational trier of fact could find for the nonmovanAdler v. Wal-Mart Storesl44 F.3d 664, 671
(10th Cir. 1999) (citation omitted). In a summpgndgment ruling, this Court must “examine the
factual record and reasonable inferences tharein the light most favorable to the party
opposing the motion.Sealock v. Colorad®18 F.3d 1205, 1209 (10th Cir. 2000).
Plaintiff was specifically notified by th@ourt of his burden on summary-judgment:
[W]hen Defendants move for sumary judgment, Plaintiff may
not rest upon the mere allegationghe complaint. Instead, as
required by Federal Rule of Ci\#flrocedure 56(e), to survive a
motion for summary judgment Plaiffitmust allege specific facts,
admissible in evidence, showitigat there is a genuine issue
remaining for trial.
(ECF No. 63, at 2.) Plaintiff was also given thi texts of Federal Rulef Civil Procedure 56,
(id. at 4), and District obitah Local Rule 56-1jd. at 5-6).
[I. CLAIMS AGAINST DEFENDANT RAMIREZ
Plaintiff contends Defendafamirez violated his duergicess and equal-protection
rights by denying his appeals of other defendants’ disciplinary decisian&) Plaintiff was
guilty of failing to produce urine samples foudrtests and (b) meted punishment. (ECF No. 3,
at 5-6.) The Court accepts as true Plaintidflegations that Defendant Ramirez denied his
appeals of other defendants’ d@mary decisions that Plairfitiwvas guilty of failing to produce
a urine sample for drug tests and thus must face punishment.
The Tenth Circuit has noted, "[T]here isindependent constitutional right to state
administrative grievance procedures. Norgithe state's voluntary provision of an

administrative grievance process create a liberty interest in that prddegs.. Werholtz443

4
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F. App'x 331, 332 (10th Cir. 2011) (citationsitied). And, "[b]Jecause [Plaintiff]'s only
allegations involving th[is] defenddptelate to the denial of higrievances [or appeals], he has
not adequately alleged any factual basisupport an ‘affirmative link’ between th[is]

defendant[] and any allegednstitutional violation.'Gallagher v. Sheltorb87 F.3d 1063, 1069
(10th Cir. 2009) (citations omitted). The Coumashdismisses claims against Defendant Ramirez.

[ll. CLAIMS AGAINST DEFE NDANTS BEERS, BROWN,
GOMEZ, KEARL, PHELPS, REDING, AND SMITH

Based on qualified immunity (Ql), Defendameers, Brown, Gomez, Kearl, Phelps,
Reding and Smith bring SJM on Plaintiff's due-g@es and equal-protection claims as to their
individual actions requiring Rintiff to produce urine samgdor drug tests, denying him
alternative tests, or holding Plaintiff guilty nbt producing urine samples for drug tests, with
punishment. The Court accepts as true here Ffarllegations thathese defendants required
Plaintiff to produce urine samples for tests, denied him alternative tests, and held Plaintiff guilty
of not producing urine samples, with punishment.

A. QI STANDARD

"The doctrine of [QI] protestgovernment officials ‘from
liability for civil damages insofaas their conduct does not violate
clearlyestablished statutory or cditstional rights of which a
reasonable person would have knowRéarson v. Callaharb55
U.S. 223, 231 (2009) (quotirtgarlow v. Fitzgerald 457 U.S. 800,
818 (1982)). "[QI] balances two impant interests--[1] the need
to hold public officials accountédwhen they exercise power
irresponsibly and [2] the need dhbield officials from harassment,
distraction, and liability whethey perform their duties
reasonably.'d. The purpose of the doctrine is to provide
government officials "breathingom to make reasonable but
mistaken judgments about open legal questicfiglar v. Abbasi
137 S. Ct. 1843, 1866 (2017) (quotiAghcroft v. al-Kidd563
U.S. 731, 743 (2011)).
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"Because the focus is on whether the officer had fair notice
that her conduct was unlawfugasonableness is judged against the
backdrop of the law at the time of the condukisela v. Hughes
138 S. Ct. 1148, 1152 (2018) (internal quotation marks
omitted). When a defendant raises the [Ql] defense, the plaintiff
must therefore establish (1) the defendant violated a federal
statutory or constitional right and (2jhe right was clearly
established at the time of the defendant's con@ustrict of
Columbia v. Weshy 38 S. Ct. 577, 589 (2018). Under this two-
part test, "immunity protects dut the plainly incompetent or
those who knowingly violate the lawKisela 138 S. Ct. at
1152 (quoting/Nhite v. Pauly137 S. Ct. 548, 551 (2017)).

Ullery v. Bradley 949 F.3d 1282, 1289 (10th Cir. 2020).

The test imposes a “heavy two-part burd€dasey v. W.
Las Vegas Indep. Sch. Djst73 F.3d 1323, 1327 (10th Cir.
2007)(internal quotation marks omitte If the plaintiff fails to
satisfy either part of the two-ganquiry, a court must grant the
defendant [Ql]SeeMedina v. Cram252 F.3d 1124, 1128 (10th
Cir. 2001). The court has disciamito decide which of the two
prongs of thgQI] analysis to address fir8eePearson 555 U.S.
at 236. “If, and only if, the plairffimeets this two-part test does a
defendant then bear the tradinal burden of the movant
for [SJ]....” Clark v. Edmunds513 F.3d 1219, 1222 (10th Cir.
2008) (internal quotation marks omitted).

Grissom v. Roberf902 F.3d 1162, 1167 (10th Cir. 2018ge alsdVatson v. Univ. of Utah
Med. Ctr, 75 F.3d 569, 577 (10th Cir. 1996Dnly if plaintiff makes that threshold showing
does the burden shift to defendants to showrtbahaterial facts remain in dispute that would
defeat defendant's claim of [QI].") (citidgntz v. Mugi976 F.2d 623, 627 (10th Cir. 1992)).
The Court focuses on prong two of the QI analysisich is Plaintiff's failure to carry his
burden to show his rights were "clearly estti®d at the time of the defendant[s’] conduct."
Ullery, 949 F.3d at 1289.
"A clearly established right is ortleat is 'sufficiently clear that
every reasonable official woulthve understood that what he is

doing violates that right.Mullenix v. Luna136 S. Ct. 305, 308

6
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(2015) (per curiam) (quotinBeichle v. Howard$66 U.S. 658,
664 (2012)). "To be clearly established, a legal principle must have
a sufficiently clear foundatiomm then-existing precedentWesby
138 S. Ct. at 589. "The disptige question is ‘whether the
violative nature of th@articular conduct is cledy established.™
Mullenix, 136 S. Ct. at 308 (quotirad-Kidd, 563 U.S. at 742).
Accordingly, the Supreme Court$ieepeatedly admonished circuit
courts "not to define clearly eblished law at a high level of
generality."Kiselg, 138 S. Ct. at 1152. Though "a case directly on
point” is not required, "existing ecedent must have placed the
constitutional question regarditige illegality of the defendant's
conduct beyond debateCummings v. Dear913 F.3d 1227, 1239
(10th Cir.),cert. denied sub nom. Cummings v. Bus$49 S. Ct.
81 (2019).

"Ordinarily . . . there must be a Supreme Court or Tenth Circuit
decision on point, or the clearlytablished weight of authority
from other [circuits] must have@ind the law to be as the plaintiff
maintains."Toevs v. Reid85 F.3d 903, 916 (10th Cir. 2012)
(internal quotation marks omitted).

[W]e decline to consider distti court opinions in evaluating
the legal landscape for purposes of qualified immunity.

Ullery, 949 F.3d at 1291, 1300 (other citations omitted§ also Watsor5 F.3d at 577 (stating
burden "quite heavy" becausddimtiff must do more than simply allege the violation of a
general legal precept [and]..must 'instead demonstrateubstantial correspondence between
the conduct in question and priaw allegedly establishing thdte defendant's actions were

clearly prohibited™) (ellipses in original) (citations omitted).
The QI analysis "may appear unduly formatisti . [b]ut this is the task required of
[courts] under the [QI] precedents [courts] are obligated to follaery, 949 F.3d at 1301.
B. APPLYING QI STANDARD
Having thoroughly reviewed Plaintiff's resporieedDefendants’ assertion of QI--in which
Plaintiff acknowledges controlling standards amdudes legal citations, (ECF No. 83, at 10-

14)--the Court sees Plaintiff argued and apedly under QI prong one ahhis constitutional

7
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rights were breached. But Plaintiff has not mmistburden, under QI prong two, to show his
"right was clearly established attkime of the defendant[s’] conducUllery, 949 F.3d at 1289.

Plaintiff cites no cases at all like thectual scenario heree., involving claims
successfully asserting breach of due-process and equal-protectionimigtissh a plaintiff
alleges he could not provide a urine sample, nedgiven an alternativiest, and on that basis
was found guilty of a disciplinary violation and punished accordihBlintiff has not even
suggested there is clearly ddished law that would have pdéfendants on notice that their
actions could have violated Plaintiff's constitu@mights. Plaintiff therefore has not carried his
QI burden, resulting in dismissal of these claims and their related deferigeerts, Brown,
Gomez, Kearl, Phelps, Reding and Smith.

V. CLAIMS AGAINST DEFENDANTS HOWARD AND RAY

Plaintiff asserts Defendants Howard ang/ Raconstitutionally retaliated against him.

Specifically, he contends that, because he purkisectiminal defense, Howard and Ray moved

him to other housing and put him on “fast track” for drug testing.

“Though it has no burden to do so, the Court (out of curiosity) searched for similar $aetualios in scores of
federal cases, from before March 2018 (the last timeridefis allegedly violated &htiff's rights under this
section). (ECF No. 3, at 6.) The "first step in the cleasgiablished-law inquiry is to consider cases of controlling
authority in this jurisdiction, which would settle the questidsilery, 949 F.3d at 1292. The Court thus started by
trying to find "Supreme Court and Tenth Circuit decisions that have addressed the assettéd. figrie such
case showed law governing a factual scenario sitailBefendants' behavior was clearly established as
unconstitutional at the time of the behavior.

"In the absence of binding precetlspecifically adjudicating the right at issue, the right may still be
clearly established based on a 'consensus of cases of persuasive authority' from other juriddicmtisd'al-
Kidd, 563 U.S. at 742 (quotindyilson v. Layng526 U.S. 603, 617 (1999RFerry v. Durborow 892 F.3d 1116,
1123 (10th Cir. 2018)). However, a gratuitous searabudff-circuit law also rezaled no applicable cases to
support a conclusion that Defendants’ behavior was unconstitutional.
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Here, Defendants avow Plaifitis foreclosed from meritsonsideration because he did
not submit necessary grievances in USP’s adtnative process. Defendants have met their
burden of showing that Plaifftdid not grieve his claimsSee Tuckel v. Grove$60 F.3d 1249,
1254 (10th Cir. 2011) (stating prisdefendants hold “burden o$serting and proving [Plaintiff]
did not utilize administrative remedies”). Inde®efendants have submitted in their MR copies
of all Plaintiff's grievances, none of which invel the claims against Howard and Ray. Still,
Plaintiff argues he met grievance requiremefiee id (“Once a defendant proves that a plaintiff
failed to exhaust, . . . the onus falls on the piiitt counter the exhaustion defense . . . .").

A. EXHAUSTION REQUIREMENT
Under the Prison Litigation Reform Act of 1995 (PLRA),
prisoners bringing suit underl®83 must first exhaust available
administrative remedies before seeking relief in federal
court.Seed42 U.S.C. 8§ 1997e(a) ("Naxction shall be brought with
respect to prison conditions under section 1983 of this title, or any
other Federal law, by a prisoner confined in any jail, prison, or
other correctional facility until such administrative remedies as are
available are exhausted."). i§lexhaustion requirement is
mandatoryPorter v. Nussle534 U.S. 516, 524 (2002) ("All
available remedies must now &ehausted; those remedies need
not meet federal standards, nor must they be plain, speedy, and
effective.") (quotations omittedYhe Supreme Court has stressed,
"we will not read futility or oher exceptions into [PLRA'S]
statutory exhaustion requirement[ Bboth v. Churner532 U.S.
731, 741 n.6 (2001).
Griffin v. Romerp399 F. App’x 349, 351 (10th Cir. 2010) (unpublished).
B. UNDISPUTED MATERIAL FACTS

» Atrelevant time, USP had grievance procedarmates to file complaints about conditions of

confinement. (ECF Nos. 75-15; 80, at 5.)
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» 10/30/17 - Plaintiff housed at USP when rdaeeOquirrh 2 housing by Defendants Howard
and Ray, allegedly retaliating agat Plaintiff for pursuing criminadefense. (ECF No. 3, at 5.)
» 11/6/17 - Plaintiff housed at USP when placed on “fast track” for drug testing by Howard and
Ray, allegedly retaliating against Plgfihfor pursuing criminal defenseld, at 5-6.)
» 8/21/19 - MR filed. (ECF No. 75-76.) All Plaiif's grievances filedat USP, through 8/16/19,
attached to MR. (Ramirez decl., ECF No. 80.) @rees involved visitinghcident, (ECF Nos.
id.; Level One grievance, 76-10, at 5 (file®/4/7)), and chapel suspension, (Level One
grievance, 76-10, at 10 (filed 4/2/18); Ramirez decl., ECF No. 80).
» 9/23/19 - Plaintiff's response to MR filedCfENo. 82.) Two grievance forms attached to
response, involve “property request|[s],” (Le@ate grievance, ECF No. 82-14 (filed 9/18/17);
Level Two grievance, ECF No. 82-19 (filed 10/31/%7)).
* None of Plaintiff's grievances submitted by either party speak of “fast track” drug testing.
C. PLAINTIFF'S REJOINDER TO DEFENDANTS’ GRIEVANCE DEFENSE

Plaintiff argues he did griev@e retaliation issues, asasvn by grievance documents he
attached to his SIJM response. However, thosgajrees are just to Level One and Two, not also
Level Three, which USP grievance policy regsi (Ramirez decl., ECF No. 80, at 6-7.) And,
Level One grievance is dated 9/18/17, befBlaintiff's housing location was changed on
10/30/17. (Level One grievance, ECF No. 82{lléd 9/18/17).) So Level One grievance
necessarily does not mention thiegedly retaliatory housing changdeis true that Level Two

grievance, filed 10/31/17, mentions the opp@ and alleges the motive for the change was

5Other forms included with the response differ from grievarnbey are disciplinary appeals. (ECF Nos. 82-6; 82-9;
82-10; 82-29, 82-30.)

10
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retaliatory. (Level Two grievace, ECF No. 82-19 (filed 10/817).) However, Level Two
grievance could neither substitute for raising igsue at Level One, nor expand the scope of
Level One grievance. (Ramirez decl., ECF N.& 6 (“By policy, the grieving inmate must go
througheachlevel to exhaust the ptess and before seeking jaidi relief. FDr02/03.02.”)id.
(“Under USP policy, the inmate has seven workingsdaom the date of an incident or seven
working days from the time the inmate knewsbpuld have known aboutgaievable incident, to
file a Level 1 grievancd=Dr02/03.03. If the inmate does not éinfile his grievance, he cannot
exhaust the administrative process.t));United States v. KralB22 F.3d 808, 809-10 (10th Cir.
2020) (stating issue preserved for appeal origweer court alerted to ssie). Finally, Level One
and Two grievances do not have proof they veestemitted to USP. Defendants did not attach
copies of these grievances to MR, which Defendamirez swore attached “all of [Plaintiff's]
grievance records filed since tvas incarcerated at USP.” (ECI®. 80, at 5.) The documents as
submitted by Plaintiff lack authentication thhey were ever part of USP’s recofds.
Any subjective belief by Plaintiff about howradhistrative remedies work is immaterial.

"Section 1997e(a)['s] . . . requiremts are clear: If administrative

remedies are available, thesoner must exhaust thenChelette

v. Harris, 229 F.3d 684, 688 (8th Cir. 2000). "Congress intended to

save courts from spending caless hours, educating themselves

in every case, as to the vagaméprison administrative processes,

state or federal" and "did nwoittend for courts to expend scarce
judicial resources examining how and by whom a prison's

A notable point: Because the Court accdps true Plaintiff's allegatioregainst all Defendants, Plaintiff's
arguments that he was handicapped by not having sealed documents and further discovery are Anelevant
especially as to the exhaustion issue, by relying on copies of grievance documents (attached to sp83#/) re
with nothing more) that show only Leveélne and Two, Plaintiff tacitly concedes that he did not (a) grieve to Level
Three (except to invalidly assert that one of his dis@py appeals--separate frahe grievance process--could

have served to exhaust his grievance regarding retaliatimroperly grieve his Level Two grievance by limiting

its scope to the original subject matter of Level Ond;(@hauthenticate that his Level One and Two grievances
were ever properly received by USP.

11
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grievance procedure was implementegddhcepcion v.
Morton, 306 F.3d 1347, 1354 (3d Cir. 2002) (quotation omitted).

Griffin, 399 F. App’x at 351.

Before bringing suit as an inmate, Plaintiis required to file grievances on all three
levels required by USP policiorter, 534 U.S. at 532; but he did n®he Court lacks
"discretion to dispense with administratiexhaustion" when the PLRA requiresBiboth 532
U.S. at 739. That Plaintiff failed to kaust is undisputed, as shown by the record.

V. CONCLUSION

Accordingly,IT IS ORDERED that, based on (1) lack of affirmative link, (2) qualified
immunity, and (3) lack of exhaustioDefendants’ summary-judgment motiorGRANTED.
(ECF No. 81.) This action €LOSED.

DATED this 30th day of November, 2020.
BY THE COURT:

dore Compert

JUDGETENA CAMPBELL
United States District Court
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