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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

Inre:

THEODORE WILLIAM WHITE, JR. and MEMORANDUM DECISION AND
PORSCHA SHIROMA ORDER AFFIRMINGTHE ORDER OF

THE BANKRUPTCY COURT

Debtors. GRANTING DEFENDANTS MOTION
FOR SUMMARY JUDGMENTON

TRUSTEES FIRST CLAIM FOR RELIEF

J. KEVIN BIRD, Trustee
Plaintiff/Appellant,

v Case N02:18CV-751TS

Defendarg/Appellees District Judge Ted Stewart

The case before the Couwatises out of an appeal by Appellant J. Kevin BiFdjstee
(“Trustee”) of the estate of Theodore William Whitdr. and Porscha Shiroma (collectively
“Debtor”) of the Bankruptcy Court'sorder grantingAppellees’ Ryan B. White, personal
representative of the estate of ddere W. White, Sr., and Myrn&hite (“ Defendants”)motion
for summary judgment.

. BACKGROUND

Debtor’s legal battles began over twenty years ago, in 1988vas wrongfully convicted
and spenapproximatelyseven years in prisdrefore beingexonerated anceleasedn 2005 On
August 28, 2008, Debtor obtained a judgment of $15 million against those who had wrongfully
accused himOne month later and prior to receiving thneyfrom the judgment,Debtor
executed a promissory noteNote’') on September 29, 2008, indicating that $1 million would be

paid to Defendants and four other payees once Dedeived full payment of the compensatory
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damages portion of the judgment. Debtor received the money judgment on July 21, 2011, and the
following day, Debtor pai$1 million to theDefendants.

On May 30, 2014, Debtor filed for Chapter 7 bankeypOn May 30, 2016Trustee filed
an adversary proceeding agaibDsfendants$o recover the $1 million payment made by Debtor to
Defendantsciting 11 U.S.C. 88 544 and 5%hd Utahs adoptionof the Unform Fraudulent
Transfer Act (“UFTA”), specitally Utah Code Annotated §8 55 and-6.! Under those statutes,
Trustees seekingo avoid the payment as constructively fraudulent.

On May 29, 2018Defendantdiled a motion for summary judgment as to Trustee’s first
claim for relief in the Bankruptcy Court for the District of Utaihe Bankruptcy Courgranted
Defendants’ motion for summary judgmem September 6, 2018 Trusteehas appealethe
Bankruptcy Court’s order to this Cotrt.

. SUMMARY JUDGMENT STANDARD
“In reviewing a bankruptcy court’s grant of summary judgment, the distiiat ceviews

the casede novoapplying the same legal standards used by the bankruptcy court, namely

! These sectiswere renumbered in 2017, however the-gmendment statutes will be
cited throughout thi®pinion. See Windham for Marquis Properties, LLC v. LawsoaseNo.
2:18-cv-00054JINR-DBP, 2019 WL 22012t *2 n.3 (D. Utah, Jan. 16, 2019) (citing Utah Code
Ann. 8 256-406(2)(b))(“In 2017, the Utah Legislature renumbered the provisions of the UFTA
and changed the name of the Act to the Uniform Voidable Transactions Act. But the aanendm
‘do not apply to a transfer made or obligation incurred before May 9, 2D17.”

2 SeeDocket No. 16-1, Appx. 00015.
31d. Appx. 00251.
4 SeeDocket No. 16.



Fed.R.Civ.P. [56(a)]° Summary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af haaite?
In considering whether a genuine dispute of material fact exists, the Carrhishets whether a
reasonable jury could return a verdict for the nonmoving party in the face of all the evidence
presented.The Court is required to construe all facts and reasonable inferences in theobght m
favorable to the nonmoving pafy.
lIl. DISCUSSION

Upon review, e Court finds that pursuant thl U.S.C .8 544 andJtah Code Anng§ 25
6-5 and-6, Trusteds barred from contesting ti$4 milliontransfetbecause he is tirAgarred from
contesting the validity of the Note.

Pursuant to 8 544, “a Trustee has the rights and powers to avoid a broad range of property
transfers made, orbtigations incurred by a dedr”® and thereforgu] nder § 544(b), a ‘trustee
may avoid any transfer of an interest of the debtor . . . that is voidable under appéieaby a[n]

[unsecured] creditor’® “[T]rustees powers under[§ 544(b)] are predicated ro the nor

® Gillman v. Russelll§ re: Twin PeaksFin. Servs, Inc.), 562 B.R. 519, 523 (D. Utah,
2016) (citing StatTech Int'l Corp. v. Delutes (In re Staech Int'l Corp), 47 F.3d 1054, 1057
(10th Cir. 1995).

® Fep. R.CIv. P. 56(a).

" See Anderson v. Liberty Lobby, In€77 U.S. 242, 249 (19863{ifton v. Craig 924 F.2d
182, 183 (10th Cir. 1991).

8 See Matsushita Elec. Indus. Co. v. Zenith Radio C4#fa U.S. 574, 587 (1988)right
v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).

® Rushton v. Bevan (In re D.E.I. Systems,))i@96 F.Supp.2d 1142, 1145 (D. Utah 2014).

10 Sender v. Simo84 F.3d 1299, 1304 (10th Cir. 1996) (quoting 11 U.S.C. § 544(b)(1)).
See alsdVest v. Christensefin re Christense) Bankruptcy No. 1130743, 2014 WL 1873401,
at *5 (Bank. D. Utah, May 8, 2014{‘Section 544(b)(1) allows a trustee to step into the shoes of



bankruptcy law, usually state law, applicable to the transaction sought to be @véiGmhere
the Court must look to the applicable state law, Utah’s version of the Unifouduteat Transfer
Act, specifically Utah Code Anng§§ 25-6-5and-6. These sectionsutline the parameters for
avoiding fraudulent transfers or obligations by present or future credfitbiswyever,a statute of
limitations applies tabringing a claimto contest the validity o& transfeior obligationunder 88
25-65 and-6. According to§ 25-610, a claim forrelief broughtunder 88 %-65 and-6 is
“extinguished unless action is brought . . . no later than four years after thertveasfimade or
the obligation was incurred . . ¥

In order to contest the transtes fraudulentTrusteaenust have the ability tmvalidate the
“underlying contract as afudulently incurred obligationt* But helacksthat ability hereDebtor
became contractuallgbligated to Defendants pay $1 millionwhen the Note was signed by all
parties on September 29, 20@8most three years latesn July 22, 2011, Debtor paid Defendants
the $1 million designated in thedke. Debtor filed for bankruptcy on May 30, 2014, weithin
the four years that Trustee contends would aliaw to challeng the validity of the transfeBut

the time to challenge the Note haabped at that point, expiring in 20B&cause Trustderought

an actual creditor who could have avoided the transfer outside bankruptcy usindanstatgse
of action.”) (quotingn re Equip. Acquisition Res., InG.42 F.3d 743, 744 (7th Cir. 2014)).

11d. See als®ender v. Buchanamn(re Hedgednv. Assocs.Inc), 84 F.3d 12811285
n.6 (10th Cir. 1996) (“[8 544] is typically invoked by trustees to pursue state law fratitatesfer
or conveyance claimg;"Merrill v. Abbott (n re Indep.Clearing House C9, 77 B.R. 843, 863
(D. Utah 1987) (“The *applicable law’ for determining the rights of an unsecurddarr® avoid
a transfer is statewa”).

12 5eeUtah Code Ann. 88 25-6-5 to -6.
131d. § 25-6-10(2) (2016).

14 Cox v. Nostaw, Inclrf re Cent. lll. Energy Coop,526 B.R. 786, 791 (C.D. lll. 2015)
(collecting cases)



the claim contesting the transfer well after the timeawatest the Note had run gunder 8§ 256-
10, Trustee igime-barred fromavoidingthe Noteand therefor&eannot #emptto invalidate the
$1 million transfer under § 544 and §§ 25-6-5 and -6.

Further, even if Trustee had brought a claim under 11 U§5@1,Trustee stepping into
the shoes of a debtét,cannot contest the validity and enforceability of Mate for lack of
consideration. Atrustee . . . is bound by any waiver of a defense made by the debtor before the
filing of its petition in bankruptcy . . .”1¢ In this case, Debtor paid Defendants the $1 million as
soon as he received the money, well before filing for bankruptcy, and thefefdlieg his
responsibilitiesunder the Notdoy meeting the condition tpay Defendants upon receipt of the
settlement moneyTherefore,Debtor’'sact in delivering thes1 million paymentto Defendants
constructively waived his rightand as a result Trustee’s rigtd,contest the validity of the Note
for lack of consideration later on. Trustee is consequently barred from pursiack afl
consideration clainunder § 541.

Based upon the conclusions reached above, the Court need not address Truste@gjremai
arguments Therefore,the Court affirms the final order of the Bankruptcy Court grantin
Defendantsmotion for summary judgment on Trustsdirst claim for relief.

It is therefore

ORDEREDthatthe order of the Bankruptcy Court is AFFIRMED.

151d. at 792.

16 CoLLIER ONBANKRUPTCY, { 558.01 (Richard Levin & Henry $omme eds., 16th
ed.).See alsdn re Cent. Ill. Energy Coop526B.R. at 795 (collecting caseA party to a
contract who accepts its counterparty’s performance under the contracontagnchallenge
the enforceability of the contract, effectively having waived such rightstihg Hines v Ward
Baking Co, 155 F.2d 257, 259 (7th Cir. 1946)).



DATED this 22hd day of July, 2019.

BY THE COURT:

Tedféte rt



