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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

MICHAEL W., KIM W., AND G.W,;
MEMORANDUM DECISION AND
Plaintiffs, ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’
MOTION TO DISMISS
UNITED BEHAVIORAL HEALTH, and the
WELLS FARGO & COMPANY HEALTH| Case N02:18-cv-00818JNP
PLAN;
District Judge Jill N. Parrish
Defendans.

DefendantdJnited Behavioral HealtffUBH") and Wells Fargo & Company Health Plan
(collectively “Defendants”noveto dismssthe complaint filed byvlichael W., KimW., and G.W.
(collectively “Plaintiffs”) for failure to state a claim. Plaintiffs’ Complaint alkeginsurance
coverage violations under 29 U.S&1001et. seq.the Employee Retirement Income Security Act
of 1974 (“ERISA”), as enforcedhrough 29 U.S.C. § 1132(a)(1)(B), ate Mental Health Parity
and Addiction Equity Act of 2008 (“Parity Act’rodified & 29 U.S.C. § 1185a(a)(3)(A)(ii) and
enforcedby Plaintiffsthrough 29 U.S.C. § 1132(a)(3javing consideed the partiesbriefs, the
facts construed in favor of Plaintiffs as the nonmovantsrendwingthe applicable law, the court

grants in part and denies in part the Defendants’ Motion to Dismiss.

l. BACKGROUND

Plaintiff Michael W, an enployee at Wells Farg& Company had an insurance policy
through a selfunded employee welfare benefits plan (the “Platfjited Behavioral Health

(“UBH"), a division of the United Healthcare Insurance Company, was theghitgl claims
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administrato for thePlan. The Plan covered Michael &é the Plan participaandKim W. and
G.W. as eligiblebeneficiaries

From an early age, G.W. has been treated for mental lealtitions including Attention
deficit/hyperactivity disrder (“ADHD”), depression, anxiety, and emotional instability. He
suffered from panic attacks, drug abuse, and would frequently self-harm. In 2015 and 2016, G.W.
attempted suicide and received acute inpatiespitalization He also participated in outjpent
care programs andwaa therapist. But none of these treatments proved effective at improving
G.W.'s mental health and substance alrm&litions In May 2016, G.W. was involved in a it
andrun car acciderafterwhich he had a panic attack and fled the scRtantiffs thenadmitted
G.W.to atherapy program at BlueFire Wilderness Therapy on June 26, 2016. BlueFirenéskler
Therapy (“Blud-ire”) is a “licensed and accredited outdoor behavioral health program in Idaho”
tha offers intermediate, suhicute level of tratment to adolescents with mental health and
substance abuse problems such as those experienced by G.W. Cdrfipl. a&fter completing
the program at BlueFire, G.W.’s psychologist, Dr. Jeremy Chiles, “strongbmmended that
[G.W.] be placed in a residential treatment centelt.at  13. On September 16, 2019, Plaintiffs
admitted G.W. to Catalyst residential treatment center in Utah, whiohpatwided sukacute
inpatienttreatment for G.W.’s conditiois.W. remained in treatment at Catalyst unébRuary 20,
2017.

A. UBH’sSINSURANCE COVERAGE OF G.W.’S TREATMENT
Plaintiffs filed insurance claims wittdBH for coverage of5.W.’s treatment at BlueFire

and Catalyst. UBH denied payment for all of G.W.’s treatina¢ BlueFire and foapproximately

! Plaintiffs Conplaint contains aumberingerrorand dplicates paragphs 8. To clarify citations to theeportions
of the Plaintiffs Complaint, the court includethe page numbessso@ted with the paragraphumberfor these
duplicated pamgraphs



five monts of his residential carat Catalyst. Plaintiffgpursued internal and external appeals
which UBH denied Plaintiffs allege tht UBH'’s denial of coveragdor G.W.’s treament at
BlueFire and Cataly caused Plaintiffs to incur over $88,000nedical expenses.

1. Denial of Coverage forBlueFire Treatment

On December 23, 2016, UBH sd?aintiffs a letter denying payment for any G.W.’s
treatment at BlueFire. The reviewerate that BlueFire “used wildeess therapy as a primary
treatment approach” and UBH found that wilderness therapy was not “codsiaegoeoven
treatment” and “cannot be authorized for reimburseméhtdt4 § 6. Plaintiffs appealeon June
16, 2017, assting that“UBH was in violaion of ERISA, MHPAEA [the Parity Act] and the
Patient Protection and Affordable Care Adten it denied G.’s treatmehtld. at T 9. Plaintiffs
argued that the term “wilderness therajpg”an outdated classificatiomplying a normedical
programand thatBlueFire is a licensed and accredited facitiwat providesevidenceebased,
intermediatdevel treatment for mental health/substance alinsaccordance with industry
standards. The appeal included pextiewed articles othe efficacy of outdoor beheral health
programs and a letter fro@.W.’s clinical psychologist, Dr. Keith Avery. Dr. Avery wrote that “[i]t
is my strong opinion that there is absolutely no outpatient program in this areaultbaddress
the complexissues that [G.W.] was exhibiting” amgbined that théBlueFire program “was the
best option for [G.W.’s] medical and psychological conditioid” at § 11. Approximately eight
months later, UBH sent Plaintiffs a letter upholditsgdenial ofbenefitsfor G.W.’s treatment at
BlueHre. The letter states thRtaintiffs’ appeal waslenied administratively because it wiesd

after the 18@day review period.

2 Plaintiffs allege that UBH erroneously calculated the-d&9 review timeframe and that Plaintiffs filed five days
before the deadline on June 16, 20@@mpl. atf 12 n.1. Defendants d@idisputethis contention irtheir briefing.
SeeECF Nos. 13, 35. Fdhe purposes of this motion to dismiss, Plaintiffs factual allegation thattmplied with
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2. Partial Denial of Coverage for Catalyst Treatment

G.W. began residential treatment at CatatystSeptember 16, 2016, and remained there
until February 20, 2017. UBH covered G.W.’s initial cemetwenty-five days but an October 19,
2016, UBH sent Plaintiffs a letter denying continued payment for Gatabrvices effective
October 11, 2016. Theetter stated thdt/BH had found G.W. was “medically stable” and his
“behavior is better,” and based on UBHevel of Care Guidelines for coverageméntal health
residential treatment, it determined G.W. cdldointinue to improve with more treatmentaress
intense Level of Caréld. at T 15. Plaintiffs appealed on April 17, 20&aiung thatUBH’s denial
made no specific references to G.W.’s medical recond$éated ERISA for not divulging the
gualificaions of thereviewer was “superficial and igored the complexity of [G.W.’s] condition,”
and contradicted the opinions of G.W.'s medical providetsat {1 16-18. Plaintiffs appeal
included a letter from Kim Jenkins, MSW, CADSating that]o]ngoing treatmentn a longer
term residetal treatment center was strongly recommended” for G.W.’s diagniases. T 19.
Plaintiffs also stated that G.W. had been diagnosed with traits of Bordeglisenlity Disorder
and that his condition was likely to worsen ifdid not receive continakinpatient care at a facility
such as Catalysid. at  2621. On May 16, 2017, UBH upheld its denial of coverage for G.W.’s
continued treatment at Catalyst and wrote that because G.W. “was ndalstiomicidal or
psychotic[,]” UBH concluded “he codlbe safely and fully treated as an outpatidat.at § 22.

Four months later, Plaintiffs requested that UBH’s denial of continued cowar@gtalyst

be evaluated by an external review agency. Plaintiffs argued that UBHuw=htmviolate ERISA

becaise the UBH reviewer failed to adequately respond to points raistidimtiffs’ appeal, did

the UBH internal appeals deadline will be accepted asSeishcroft v. Igbhal556 U.S. 662, 678 (2009)herefore,
in theabsence of contrary additional evidence, the court concludes that Plamtiffdied withtheirinternal appeals
exhaustion obligation regardirige treatment provided BlueFire.



not have the requisite experience working with patients such as G.W., and inappropsately
acute level criteria, such as risk of suicide, to evaluate covérageibacuteinpatientcareat
CatalystId. at 1 23-25. On November 2, 2017, the ext@mreview agency upheldBH'’s denial
of continued coverage. The external reviewer concluded that G.W. “could have beersaézte
and effectively at a lower level of care” and treatment at Catalyst beyond/tiventays “was
not supported as medically necessaly. at { 26.
B. WIT AND ALEXANDER CLASS ACTIONS

Defendants’ Motion to Dismissrgesthe court tocompare PlaintiffsComplaint with the
facts and claimsn a consolidatedERISA class actionbroughtin the Northern District of
California SeeWit v. United Behavioral Heal{l817 F.R.D. 106, 141 (N.D. Cal. 201&he Wit
court certified three classeslevant to Plaintiffs’ case on September 19, 2016, ttiags after
G.W. began his program at Catalyte Wit classes are:

= Wit Guideline Class Any member of a health benefit plan
governed by ERISA whose request for coverage of residential
treatment seiges for a mental iliness or substance use disorder was
denied by UBH, in whole or in part, between May 22, 2011 and June
1, 2017, based upon UB#iLevel of Care Guidelines or UB$i
Coverage Determination Guidelines. The Wit Guideline Class
excludes members of the Wit State Mandate Class, as defined below.

= The Wit State Mandate Class Any member of a fullyinsured
health benefit plan governed by both ERISA and the state law of
Connecticut, lllinois, Rhode Island, or Texas, whose request for
coverage ofresidential treatment services for a substance use
disorderwas denied by UBH, in whole or in part, within the Class
period, based upon UBEBHI Level of Care Guidelines or UBH's
Coverage Determination Guidelines, and not upon the |leveduef-
criteria mandged by the applicable state law. With respect to plans
govened by Texas law, the Wit State Mandate Class includes only
denials of requests for coverage of substance use disorder services
that were sought or received in Texas. The Class period for the Wit
State Mandate Class includes denials governed by Texahdaw t
occurred between May 22, 2011 and June 1, 2017, denials governed
by lllinois law that occurred between August 18, 2011 and June 1,



2017, denials governed by Connecticut law that occurred batwe
October 1, 2013 and June 1, 2017, and denials governetdme
Island law that occurred between July 10, 2015 and June 1, 2017.

= The Alexander Guideline Class Any member of a health benefit
plan governed by ERISA whose request for coverage of outpatien
or intensive outpatient services for a mental illnessibstsnce use
disorder was denied by UBH, in whole or in part, between December
4, 2011 and June 1, 2017, based upon UBH's Level of Care
Guidelines or UBHs Coverage Determination Guidelin€Bhe
Alexander Guideline Class excludes any member of a fullyedsu
plan governed by both ERISA and the state law of Connecticut,
lllinois, Rhode Island or Texas, whose request for coverage of
intensive outpatient treatment or outpatient treatment was rétated
a substance use disorder, except that the Alexanderl@ai@dass
includes members of plans governed by the state law of Texas who
were denied coverage of substance use disorder services sought or
provided outside of Texas.

Wit v. UnitedBehavioral Health No. 14CV-02346JCS, 2019 WL 1033730, at *4 (N.D. Cal.
Mar. 5, 2019) The presiding magistrate judgempleteda tenday bench triabn November 1,
2017,andon March 5, 2019, the courled that UBH was liable to the classder ERISAecause
of its breach of fiduciary duty anits arbitrary and capricioudenial of insurance benefitSeed.

at *51-55.

Plaintiffs Michael W. and Kim W. declare thegitl not receive anyotice of a potential
class actiorclaim arising against UBH relating to G.W.’s treatment at BlueFire and Catalyst in th
Summer of 2017.ECF Nos. 361 1 6, 362 { 6. Moreover, Plaintiffs state that they have no desire
to participate in the class action and have remained committed to pursuingldimes on an
individual basis. ECF Nos. 30-1 1 9-10, 3q%23-10.

Michael W., Kim W., andG.W. filed their twecount Complaint on October 19, 2018,
seeking recovery of benefits and other equitable relief pursuant to 29 U.S.C. 88 11@9(a)(1)
1132(a)(3) Under Count One, Plaintiffs allege that Defendants breached its fiduciaryuhdees

29 U.S.C. § 1104 and § 1133 by failing to act solely in the interest of the Plan parscipahnt



beneficiaries when it denied G.W.’s benefits and byrfgilio provide a full and fair review as
required under the Plan and by ERISA. Plaintiffs seek a judgimeéhé amount of $80,000.00,
plus prejudgment interest pursuant to Utah Code Ann.-8-1,5and attorney fees and costs
incurred under 29 U.S.C. 8§ 1132(g). Under Count Two, Plaintiffs allege that Defendzated
the Parity Act, as enforced through 29 U.S.C. § 1132(a)(3), be@efemdants usednore
stringentprocesses, strategies, standards, or other factors to limit coverage fal neatth or
substance use disorder treatmesd compared tamedical/surgical treatment in the same
classification Plantiffs seek “appropriate equitable relief” under the statute, incluslimgharge,
estoppel, restitution, disgorgememjunction, accounting, consictive trust, equitable lien,
declaratory relief, unjust enrichment, and specific performance

II.  LEGAL ST ANDARD

Defendants move to dismiss Plaintiffs’ complaint ungiep. R. Civ. P. 12(b)(6). “To
survive a motion to dismiss, a complaint must contain seiffidactual matter, accepted as true,
to ‘state a claim to relief that is plausible on its facAshaoft v. Igbal 556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb)y550 U.S. 544, 570 (2007)). “The burden is on the plaintiff to
frame a complaint with enough factual matter (taken as true) to suggddst tiveshe is entitled to
relief.” Robbins v. Oklahoma ex rel. Dept. of Human Sgbid€ F.3d 1242, 1247 (10th Cir. 2008)
(internal quotation marks omitted). The allegations in the complaint must be “maréatbels
and conclusions’ or ‘a formulaic recitation of the elements of a cause oh[alti Id. (quoting
Twombley 550 U.S. at 555)In addition, “once a clainmas been stated adequately, it may be
supported by showing any set of facts consistent with the allegations ontipéamt.” Twombly
550 U.S. at 563see also Khalik v. UnitediALines, 671 F.3d 1188, 1190 (10th Cir. 2012) (*A
plaintiff must nudge hislaims across the line from conceivable to plausible in order to survive a
motion to dismiss.” (alteration and internal quotation marks om)tted)
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lll.  ANALYSIS

Defendantxontend thaPlaintiffs’ action should be dismissed for failure to state a claim.
First, Defendants assert that Plaintiffs Michael W. and Kim W. lack statutory @mstitutional
standing to sue. Second, Defendants urge the court to dismiss or dedginhiéfs’ casebecause
another pending class action lawsuit involving UBH has potenialysive effects on this lawsuit
and the court should abstain undbe “first-to-file” doctrine Third, Defendants argue that
Plaintiffs have failed to sufficiently plead the elements of their Parity laohs.

Plaintiffs respondthat Michael W. and Kin W. have statutory standing because they are
Plan participants or beneficiaries and have constitutional standing becausetinedi expenses
for G.W.’s treatment. Next, Plainfsf argue that the pending class action should not control their
casebecaus thetwo lawsuitsare sufficiently distinguishable, thenever received notice of the
class action, and the court shouwlfford Plaintiffs a late optout of the class lwause of their
“excusable neglect.” Finally, Plaintiffs argue tila¢y adegately pleadediolations of theParity
Act because they hawlegedthat UBH usesnore stringent coverage critefa mental health
care as compared to medlilsurgical care.

The court address each issue below and concludes, based on the applicable law and facts
construed in favor of Plaintiffs as the nonmovattigf: 1) Kim W. lacks statutory standing but
Michael W. has both constitutional and statutdanding; 2 the Wit class actions pending and
has no formal preclusive effectnd the circumstances do not merit abstention under théofirst
file doctrine; and) Plaintiffs have sufficiently pleaded their Parity Act claims concerdenial
of benefits for G.W.’s care a@lueFire and Catalyst, and are entitled to discoveryréogthe

Defendants’ alleged coverage disparity and Parity Act violation.



A. STANDING TO SUE UNDER ERISA

Defendants arguiat, as a threshold matter, Plaintiffs Michael Y\ &im W. do not have
standing to sut enforce benefits allegedly due to GWde the Plan.Defendants contend that
Plaintiffs Michael W. and Kim W. lackoth statutory standing and constitutional standifige
court agrees that Kim W. does not have statutory standing to sue becausestawtiffailed to
plead her status undethe insurance plan. However, the court is unpersuade®dfgndants’
argument that Michael W. lacks standing becaufads that Michael Whasstatutory standing
as thePlan participantand has sufferedhe requisitecognizable injuryin-fact required for
constitutional standing.

First, the court addresses Plaintifitatutory standing to sue under ERISBnly a
“participant or beneficiary” may bring a civil action “to enforce his rights undetetmas of the
plan, or to clarify his rights to future benefits under the terms of the plan.” 29 U.S.C. 8){1B2(
The burden of proof is on the plaintiff to establish theor she is a participant or benefici@ge
Mitchell v. Mobil Oil Corp, 896 F.2d 463, 474 (10th Cir. 199BRISAdefinesparticipant” as

any employee or former employee of an employer, or any member
or former member of an employee organization, who is or may

become eligible to receive a benefit of any type from an employee
benefit plan which covers employees of such employer or members
of such organization, or whose beneficiaries may be eligible to

receive any such benefit

29 U.S.C. § 100@). ERISA defines a beneficiatp mearn‘a person designated byparticipant
or by the terms of an employee benefit plan, who is or may become entitled to a benefit
thereunder.’Id. at§ 1002(8).

On a Rule 12(b)(6) motion to dismi$sr lack of standing, Platiffs must state facts
sufficient toprove their right to suen the fae of the complaint antheattachments theret&ee

Ward v. Utah321 F.3d 1263, 1266 (10th CR003)(“For purposes of ruling on a motion to dismiss



for want of standing, both theal and reviewing courts must accept as true all material allegations
of the complaintand must construte complainin favor of the complaining party.emphasis
added)) see also Tellabs, Inc. v. Makor Issues & Rights, 5%l U.S. 308, 322 (2007 [C]ourts
must consider the complaint in its entirety, as well as . . . documents incorporateleinto t
complaint by reference, and matters of which a court may take judicieériptPlaintiffs assert

in their complaint that “Michael was a participamthe Pla and G. was a beneficiary in the Plan
at all relevant times.” Compl. at { 3. Bhietcomplaint does not speak to Kim W.’s legal status
under the PlanPlaintiffs’ opposition toDefendantsMotion states that “Michael and Kim were
plan participats or benfciaries” but Plaintiffs fail to cite to anyallegationrelating toKim W.’s
statusunder the PlanSeeECF No. 30 at 23.BecausePlaintiffs havenot pleadedany facts
supportingKkim W.’s statusunderthe Plan theyhave not demonstrated heatsitory standingo
suepursuant t&=RISA. SeeDavid S. v. United Healthcare In€o, No. 2:18CV-803, 2019 WL
4393341, at 5 (D. Utah Sept. 13, 2019lismissing a plaintiff becausgp]laintiffs do notallege
[that she] is garticipant, beneficiary, or fiduciary;”Anne M. v. United Behavioral HealtNo.
2:18-CV-808 TS, 2019 WL 1989644, at *3—4 (D. Utah May 6, 20%8p{@. Thereforethe court

grantsDefendants’ motion to dismiss Kim W.’s clasth

3 Kim W.'s declaration also does not indicate her legal status under theSB&#CF No. 36-2.

4 In the event Plaintiffs can show that Kim W. is also a beneficiary und&aine she would still not have statutory
standing because she is not “the beneficiary who is makingldim” to recover benefits or enforce her rights.
Wedekind v. United Behava Health, No. 1:07CV-26 TS, 2008 WL 204474, at *4 (D. Utah Jan. 24, 2008) (rejecting
standing for a parent who was merely an additional beneficiahedhsurance plan, but finding another parent, who
was the participant, and their child, who was the beneficiary denieditsehad statutory standing.) Plaintiffs also
argued that Kim W. has statutory standing because she has a “moral anddsgaisibility to pay for G.W.’s
expenses. ECF No. 30 at 28hile that argument may go to Kim W.’s constibnal standing, it is not relevant to
determining whether she has statutory standing u2@ér.S.C. § 1132(a)(1Moreover,Plaintiffs have notlleged
G.W.'s age in their complaint to suppdfteir argument that his status as a minor confers any parental legal
responsibilityonKim W. And even assuming G.W. was a minor during the relevant timeh&mbsence of a showing
of incapacity,” the mere fact that Kim W. “may be liable under state law for heinthrer [son’s] medical expense
does not . . . give her standing under ERISAEdekingd2008 WL 204474, at *4.
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The next question is whether Michael W., as the Plan participans$tdtatory standing.
Defendants do not dispute that Michael Was thePlan participantand G.W. is the Plan
beneficiary who was denied coverage, and they concede that G.W. hdiagstds a Plan
participant, Michael W. “has standing to bring a civil action to enforce his nigiasr the terms
of an ERISA plan or to enforce ERISA's provision8dleéxander v. Anheus&usch Companies,
Inc., 990 F.2d 536, 538 (10th Cir. 1993) (citiRgymonds. Mobil Oil Corp, 983 F.2d 1528, 1532
(10th Cir. 1993))But hemust have “a colorable claim for vested benefflix v. Lucent Techs.,
Inc., 387 F.3d 1146, 116562 (10th Cir.2004) ¢iting Firestone Tire & Rubber Co. v. Bruch39
U.S. 101, 117-18 (19%P “[T]he requirements for a colorable claim are not stringdgitiffs]
need have only a nonfrivolous claim for the benefit in questidorh v. Cendant Operations,
Inc., 69 F. Appx 421, 426 (10th Cir. 2003giting Kamle v. H/N Telecomm. Sesy Inc, 305 F.3d
672, 678 (7th Cir. 2002)Plaintiffs have pladedsufficient factdo establish tha¥lichael W. has
a colorable claim for vested benefits, namely, the medical expbegessonally incurredor
G.W.’s careafterUBH'’s allegedfailure to act “solely in the interest of the [Plan] participarits,”
“provide a full and fair review of claim denials,” and to comply with the nesoentsof the Parity
Actwhen it denied G.Wbenefits Compl. at 1 2931, 46-41. ThereforeMichaelW. has statutory
standing to enforce his rights as the participdrthe Plan

While status as a Plan participaainfess statutory standingt does not necessarily provide
constitutional standingzor Michael W. to successfully allege standindoring a suit in federal
court under Article 111, Plaintiffs’ complaint must plausibly allege threenelets. First, the plaintiff
must have suffered an “injury in fact,” which is defined as “an invasion of a legallgcpedt
interest which is (a) congte and particularized; and (b) actual or imminent, not [merely]

conjectural or hypotheticdl Lujan v. Defenders of Wildlifé&s04 U.S. 555, 560 (1992) (citations
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omitted). Second, there must be a “causal connection between the injury and the conduct
compained of,” which means the injury is “fairly traceable” to the Defendant, and “not $h# re

of the independent action of some third parity.’And third, that it is “likely, as opposed to merely
speculative, that the injury will be redressed by a falerdecision.”ld. In essence, standing
requires thathe “plaintiff has alleged such a personal stake in the outobie controversy as

to warrant his invocation of federal court jurisdiction and to justify [the] eserof the court’s
remedial poweson his behalf.’'Simon v. Eastern Ky. Welfare Rights QA6 U.S. 26, 38 (1974)
(internalcitations andjuotation marks omitted)

Defendants argue only that Michael W. has not sufféredequisitgparticularizedinjury-
in-fact” ECFNo. 13 at 22—-23. That is, Defendants contend that any injury, and hence the right to
sue, belongs solely to G.W. The Court rejects this argument. First, ebhewia showing of actual
harm,an ERISA plaintiff may have standingabtaininjunctive relid if, among other claims, the
plaintiff seeks to enforce the statute’s fiduciary duty requirem8e&\ills v. Regence Bluecross
Blueshield of UtahNo. CIV. 2:07CV-616BSJ, 2008 WL 4693581, at *8 (D. Utah Oct. 23, 2008)
(citing Horvath v. Keystone Health Plan East, |i833 F.3d 450, 456 (3d Ci2003)) see also
Anne M, 2019 WL 1989644, at *3 (recognizing the relief “sought under § 1132(8)@)en
broader than that available under § 1132(a)(1)(B) and does not depéredrecovery of benefits
due to the plan participant or beneficidyy.In other words, the fiduciary duty and Parity Act
requirements in ERISA create in Michael W. certain ggimicluding the right to have UBH act
in a fiduciary capacitySeeWarth v. 8ldin, 422U.S. 490, 500 (197%) The actual or threatened
injury required by Art. Ill may exist solely by virtue of statutesatireg legal rights, the invasion

of which creates standihgcitations omitted) UBH'’s alleged failure to act in a fiduciacapacity
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arnd comply with the mandates of the Parity Adten it denied G.W. benefits caused Michael W.
harm to his statutory rights.

Secondwhen ERISA plaintiffs assert standing based on a request for moradtafythe
plaintiffs must“demonstrate individual |85 caused by the alleged wrongful denial of benefits.
Wills, 2008 WL 4693581, at *8In Wills, the district court found that a father who alleged
wrongful denial of benefitor care received blgis daughter, a beneficiary of his insurance plan,
had stading to sue for reimbursement afedical expenses “because his payment of those
expenses in the first instance subrogates him todhis’'s] § 1132(a)(1)(B) claim for Plan
benefits.”ld. Similarly here Michael W. has alleged an individual injuiry-fact flowing from his
and Kim W.'s payment of G.\W&. treatmentexpenses at BlueFire and Catalgstd seeks
reimbursement under § 1132(a)(1)(B)ccordng to Plaintiffs,Michael W. and Kim W. paid
“medical expenses. . in an amount totaling over $88,00Bat purportedly should have been
paid by the Plafi Compl. at § 28Just as inWills, Michael W. “may be subrogated to [G.W.’s]
claim for reimbursentd, at least as to expenses he has actually paid on [his] b&@dl8"WL
4693581, at . Therefore, NichaelW. has pleaelda plausible injuryin-factto himflowing from
UBH’s denial of benefits for G.W.’s caréhus,Michael W.hasboth statutory anatonstitutional
standing to press his ERISA claims.

B. ERISA CLAIMS

Plaintiffs allege that Defendants violated BRIand the terms of their insurance plan
because UBH breached ftduciary duties tdPlaintiffs by failing to acsolely in GW.’s interest
andto provide a full and fair review of @/.'s claimsfor benefits. Defendants move to dismiss
Plaintiffs’ ERISA daims, not on their merits but because the claims are purportedly “premised on
the same grounds” as the claims in the penWiftglass action in the Northern California district
court. ECF No. 13 at 1.
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The parties dispute the effect, if atlyatthe clas action proceedings Wit should have
on the disposition of thisiotionto dismiss Defendants argue that this actahould be dismissed
or stayed pending the resolution of thit class action becaus®ing so would be “in the interest
of efficiency and judicial economy.” ECF No. 13 at412.In support, Defendants allege that the
issuesand claims between the two casebstantially overlapndthis court cannot predetermine
the res judicata effect of the class actimicome Plaintiffs respond tht theWit class action does
not bar their claimdbecause théwo lawsuitsare sufficiently distinguishable, Plaintiffsever
receivednotice of theWit class action and an opportunity to opt out, and to the eRtamitiffs
were on constructive noticalateopt out should be permittdsbcause of the Plaintiffexcusable
neglectunder ED. R. Civ. P.6(2)(b). The court construes Defendants’ arguments to be that the
court should halthese proceedingsecause of thpotential res judicata effect of that class
action outcome and because of the Tenth Circuit's eplasention “firstto-file” doctrine
regarding duplicate litigation in two federal coufithe court rejectsdih contentions.

1. Res Judicata Effect ofwit v. UBH Class Action

First, the cour recognizes that under bagies judicataprinciples, ‘a judgment in a
properly entertained class action is binding on class members in any subségaganli’ Cooper
v. Fed. Reserve Bank of Richmpd&7 U.S. 867, 874 (1984But applyingres judicat in a
subsequent action requires “a valid, final judginen the merits'concerning theoverlapping
matterthat wasactually litigated in theorior class actionKatz v. Gerardi 655 F.3d 1212, 1218
(10th Cir. 2011);see also Allen v. McCurry49 U.S. 90, 94 (198()ecognizing that & final
judgment on the merits of an action precludes the parties or thaegpfrem relitigating issues
that were or could have been raised in that a¢)ioho date, thaVit court hasot entered &nal
judgmenton themerits On March 5, 2019, Chief Magistrate Judge Joseph Spero entered findings
of fact and conclusions of lamndruled thatUBH is liable to the classinder ERISAor breach of

14



fiduciary duty and for arbitrary and capricious denial of beneSigg\Wit, 2019 WL 1033730at
*51-55. As of now, the district court has received briefing on the appropriate remedy and other
motions regarding the class, but is yet to enter a final judgometiie meritS Indeed, Defendants
concede that at this stage, ihit cae has merely provided “a ndmal . . . order.” ECF No. 35
at 9. Thus, th&Vit class action currently has no formal preclusive effects on the Plaintdisisl

Despite tle lack of a final judgment, Defendants argue that because the pgiestlabve
effects ofthe Wit class actioficannot be predetermined,” this matter should not proceed. ECF No.
13 at 12. For support, Defendardsy onCooper v. Fed. Reserve Bank of Richmditd U.S. 867
(1984), andHarrison v. Lewis 559 F. Supp. 943 (D.D.C.983. First, as a practical matter,
Defendants’ argument improperly puts the cart before the .héssmdicated above, theourt
cannot rule on Defendantdlotion toDismissin reliance on theutcome ofthe Wit class action
casewithoutknowing thatoutcome. Second, tlaithoritiegelied on by Defendants do not support
their arguments

In Cooper the Supreme Court examinadhethera prior judgment in a class actidhat
determinedan employehadnot engage in a pattern of racial discrimitian aganst a certified
class of employeesvould precludeone of theclass membearfrom bringing a subsequent
individual claim of racial discrimination against the employéi7 U.S. at 869. The Court found
that the final jJudgment in th@rior pattern ompracticeclass action case did not preclude subsequent
individual claimsof discrimination Id. at 878. Rather, the class action merely barred class
members from the prior class @atherplaintiffs “in any other litigation with thgdefendantjfrom

relitigating tke question whether thédefendant] engaged in a pattern and practice of

5 TheWit court is currently preding over the Defendants’ motion for class decertification pursudsrtaR. Civ.
P.23(c)(1)(C) and briefing regarding appropriate reime®ee Wit et al v. UnitedHealthcare Insurance Company et
al, 3:14cv-02346 (N.D. Cal. May 21, 2014), Court Docket Nos. 425 and 426.
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discrimination against black employees during the relevant time gelibat 880. In sum, rather
than expandinges judicataprinciples to halt individual proceedings in oneurt pending
resolution of a class action claim in another, as Defendants Goggerlimits the reach ofes
judicata, at least with respect @prior rejectedpattern or practice employment discrimioati
class action clainmaving ngpreclusive effets on future individual discrimination claims

Defendantsreference tdHarrison v. Lewiss equally unavailingln that casea federal
district court in Washington, DC, presided over clasde and indivilual claims oface and sex
discrimination against their employefarrison, 559 F. Supp.at 946. As Defendants correctly
point out, thedistrict court noted that‘in general, the court conducting a class action cannot
predetermine the res judicaHect of its judgment.ld. at 947(citing FED. R.Civ. P.23(c)(3) adv
comm cmt (1966)). Wntrary to Defendants’ argumenibhough,the courtmerely observed this
reality as a challenge for adjudicating parallel class and individual chaitasd not rely on it as
a reason to dismiss or staybsequentlyied individual claimsof discrimination.See id Rather,
the court observed that even though it had ruled in a prior decision that plaintiffs had not
demonstrated the existence of ctasde sex discrimination, plaintiffs belonging to the classaoul
still proceed on “individual claims of disparate treatmdagtause of the distinct naturethbse
claims.ld.

In short, neitherCooper nor Harrison support Defendantsreliance onres judicata
principleshere Although it is true that the preclusiwdfect of theWit class action cannot be
predetermined until final judgment is entered, Defendants have not demahsttagethe

pendency of that class actiomould justify staying or dismissing all or part of Plaintiffs’
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Complaint. Therefore, it is premature to determine what, if any, preclusivetdffedVit class
action may have on the present case.

2. First-to-File Rule

Defendants also implicitly rely on the Tenth Circuitisiasiabstention “firstto-file”
doctrine Although “no precise rule” has developed to govern when abstention is proper between
two federal district courts addressing similar suits between the same partieseist isee Colo.
Water Conservation Dist. v. United Stat424 U.S. 800, 81{1976) the Tenth Circuit has adopted
a “first-to-file” equitable rule to avoid duplicative litigation,Wakaya Perfection, LLC v.
Youngevity Init, Inc., 910 F.3d 1118, 1122 (10th Cir. 2018¢e also Hospah Coal Co. v. Chaco
Energy Co. 673 F.2d 1161, 1163 (10th Cir. 19822cognizing the general rule that when two
courts haveconcurrent jurisdiction, the first court in which jurisdiction attaches hasitgrior
consider the casg. Similar toColorado Riveabstention used to resolve parallel state and federal

litigation, thefirst-to-file rule “permits;, but does not require, a federal district court to abstain
from exercising its jurisdiction in deference to a fiiktd case in a different federal district calirt
Wakaya 910 F.3dat 1124 ¢itation omitted. The rule is a discretionary doctrine, resting on
principles of comity andonserving judicial resourceto*avoid the waste of duplication, to avoid
rulings which may trench upon the authority of sister courts, and to avoid piecesodaioa of
issues that call for a uniform resultBuzas Baseball, Inc. v. Bd. of Regents of Univ. Sys. of

Georgia 189 F.3d 47,/1999 WL 682883, *310th Cir. 1999)unpublished)ifiternalcitation and

guotationsomitted)

6The caurt recognizes théttthe Wit courtproceeds to final judgmenttheres judiata analgis mayunfold differently.
As discussed below, the opportunity for Plaintiffs to opt out of the ctaigmas in the hands of théit court. To
avoid potentiapreclusie effects of the outcome Wit, Plaintiffs mustrequest a latept out fromthe Wit court.
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To implement the firsto-file doctrine, the Tenth Circuit instructs that the cowdrinot
resort to drigid mechanical solutioii. Wakaya 910 F.3dat 1124 (quotingKerotestMfg. Co. v.
C-O-Two Fire Equip. Cq.342 U.S. 180, 18@3L952). Rather, the coudonsides equitable factors
bearing on thenqudence ofbstaining in aubsequentlyied case including®“(1) the chronology
of events, (2) the similarity of the partiesvolved, and (3) the similarity of the issues or claims at
stake.”ld. But theseconsiderationare not exhaustive, and otheuéablefactorsmay “merit not
applying the firstto-file rule in a particular caseld. at 1127 (citingBaatz v. Columbia Gas
Transmission, LLC814 F.3d 785, 789 (6th Cir. 2018j)the court in the seconfiled case decides
the proper course is to abstain under thst-fo-file rule, “it may stay the case, transfer it to the
first filed court, or, in rare cases, dismiss the case entir€lpcs, Inc. v. Cherig Enterprises,
Inc., No. 06CV-00605PAB-KMT, 2015 WL 5547389, at *3 (D. Colo. Sept. 21 183)(collecting
cases discussing the proper procedural disposition iAdifde abstentioph Based ommaterial
differences between ¢hissues presented in tliase and th®Vit class actionandthe equitable
considerationst play the courtdeclinesto abstain pursuant to tfiest-to-file rule.

a. Chronology of Events

First, the court cmparesthe chronology of events between the two concurrent chses.
the Tenth Circuit, “the first court in which jurisdiction attaches has pridoityonsider theas’
and jurisdiction relates back to the filing of the complaihtWakaya 910 F.3dat 1124 (quoting
Hospah Coal C.673 F.2d at 11§3Here, theWit plaintiffs filed their class action claims on May
21, 2014. Plaintiffs in this dispute filed on Octohi9, 2018. This factor favoigving priority to

the Wit court.See idat 1124 n.4.
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b.  Similarity of the Parties and the Issues or Claims at Stake

Next, the court considers whether the two cabesr’ substantial overlap in (1) the parties
and (2) the issesor claims” Wakaya 910 F.3dat 1126 The parties need not be “perfectly
identical,” Baatz 814 F.3d at 790and “the issue must only be substantially similar in that they
seek like forms of relief and hinge on the outcome of the same legal/factied’ihannors
Rainbow, LLC v. Supernova Media, In683 F. Supp. 2d 1261, 1278 (D. Utah 2010)When
thefirst-filed case is a class actiamd theseconefiled case is an individual clainthe firstto-file
rule counsels in favor of abstention when thessaction”covers substantially the same parties
and issues and has the potential to completely réshl@subsequerindividual claim.Baatz 814
F.3d at 790Although the parties between the two cases substantially overlap, treedasiudaims
do not. Therefore, deference to the fiikded class action proceedings is not warraritece

i. Overlap of the Parties

The parties involved in the two cases are aiglly similar. When a class action is the
first-filed suit, the comparison is to the dasiembersnot to the named representativeége
Letbetter v. Local 514, Transp. Workers Union of Ado. 14CV-00125TCK-FHM, 2014 WL
4403521, at *5 (N.D. Okla. Sept. 5, 201(d¥sing putative class members as the comparison in
applying the firstto-file rule); Chieftain Royalty Co. v. XTO Energy, In2011 WL 1533073, at
*2 (E.D. Okla. Apr. 222011)(same) Thesubstantial overlapf Defendants in the two lawsuits is
not in contentionWhile the Plaintiffs here also name the plan provided through Weitpo as a
defendant, both cases focus their claims againstUBE defendantas the insurance plan
administrato. SeeCompl. at 2 § 5Wit, 2019 WL 1033730, at *5.

Plaintiffs, howeverarguethat they are not members of the class invitditigation—and

by implication arenot overlapping partiefor purposes ofthe first-to-file analysis—becausel)
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Plaintiffs attest they never aeived notice of the class action proceedings and never had an
opportunity to opt out of the class, aRdto the extenthtey had constructive notice, this court
shouldrecognizePlaintiffs ability to file a late motion t@pt out because their delasascaused
by “excusable neglect” und&eb. R.Civ. P.6(a)(2).SeeECF No. 30 at 4-8.

First, Plaintiffs actualnotice argment is without merit. The Supreme Court has directed
that absent class members “must receive notice plus an opportunity to be headieipate in
the [class action]litigation, whether in person or through counséthiillips Petroleum Cov.
Shutts 472 U.S. 797, 812 (1985). But under Rule @Bsent class members are only entitled to
receive “the best notice that is practicable under the circumstances, includingualinotice to
all members who can be identified through reasonableatfgffowhich may includenotice
provided through mail, electronic communicatioos;other appropriate means?ep. R. Civ. P.
23(c)(2)(b) see also Eisen v. Carlisle & Jacqueldil7 U.S. 156, 1734 (1974)requiringnotice
that is ‘feasonably calculat, under hthe circumstances” ttall members who can be identified
through reasonable effort” (citations omitted)). In the Tenth Ciraatual receipt of notice is not
necessary, so long as the “best prabteaotice” was given to the absent clamembersSes
DeJulius v. New England Health Care Employees Pension, g8l F.3d 935, 944 (10th Cir.
2005) (holding that the “due process right does not requirealnotice to each party intended to
be bound by the adjudication of a representative rc{e@mphass in original));In re Integra
Realty Res., Inc.262 F.3d 1089, 11321 (10th Cir. 2001) (holding that a class action notice

process satisfied Rule 23 and Due Process requirements, even though the record shomlgd tha
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seventyseven percent of class members actually received nolibejefore,the @urt rejects
Plaintiffs’ actual notice arguments

SecondPlaintiffs’ request for a late opt obecause of excusable neglechot properly
before this courtThe Wit court ruled that certifation of the class was appropriate under Rule
23(b)(1), 23(b)(2), and 23(b)(3%ee317 F.R.D.at 133-41 For class actioacertified under Rule
23(b)(3), putative class members are entitled to notice thatcburt will excluddrom the class
any membewho requests exclusidnFep. R. Civ. P.23(c)(2)(B)(v). And if a class certified under
Rule 23(b)(3) reaches a settlement, absent class members have a new oppotiereixcluded,
and ‘the court may refuse to approve a setdatrunless it affords a new opportunity to request
exclusion to individual class members who had an earlier opportunity to requastaxbut did
not do so.”FeD. R. Civ. P.23(e)(4). Moreover, he Rule 23advisory committee notes recognize
that “the irterests of the individuali® pursing their own litigations may be so strbtigat “the
court is required to direct notice to the members of the class of the righthofnesaber to be
excluded from the class upon his requieBED. R. Civ. P.23 adv. commcmt. But, “[a] member

who does not request exclusion may, if he wishes, enter an appearance in thdaigin his

”In any event, the constructive notice Plaintiffs received was adequate agdorttiewit court. As Defendants point
out, theWit court was satisfied that the class administrator would provide the “best nwtcécable” through a
combination of U.S. mail, email, and Internet publicatiortwo websitesdespite the fact that at the time notice was
given, theclass administrators lackedaiting addresses for “338% of class members whose requests for coverage
were denied in 20H13.” Stipulation and Order Regarding Class Notice Deadline ®{i?y. UnitedHealthcare
Insurance Company et aB:14cv-02346JCS(N.D. Cal. June 20, 201} ,ourt Dkt. N0.263. This court will not now
guestion the wisdom of thdecision And even if Plaintiffs did not receive individual notice by mail oagnmany
courts have ruled that Interpetiblished notice, among other effgris sufficient to meet Rell23 and Due Process
requirementsSee, e.gln re Warfarin Sodium Antitrust Litig391 F.3d 516, 5387 (3d Cir. 2004)Mirfasihi v. Fleet
Mortg. Corp, 356 F.3d 781, 786 (7th Cir. 2004); re Bluetooth Headset Prod. Liabitig., 654 F.3d 935, 940 (9t

Cir. 2011);Adams v. S. Farm Bureau Life Ins. C493 F.3d 1276, 1280 (11th Cir. 2007). Indeed, there are many
reasons why both class action judges and class representativggafayto provide notice through the Internet,
including increased accesyg putative class members, reduced costs, the ability to transsatdgie information,

and the ability to target notice to certain subsets of potential class parscipeet e.g.Robert H. Klonoff et. al.,
Making Class Attons Work: The Untapped Paitigal of the Internet69 U. Pitt. L. Rev. 727, 757 (2008); Jordan S.
GinsbergClass Action Notice: The Internet’s Time Has Cp2@93 U. Chi. Legal F. 739, 772 (2003).

21



counsel; whether or not he does so, the judgment in the action will embratédhidnder these
rules, putative class membavho desire to opt out and pursue their claims on an individual basis
must do so before the class action c8untshort,Plaintiffs’ ability to file alate motion to opt out
of theWit class action undd¥eD. R. Civ. P.6(2)(b) must be presented tioe Wit court.

Notwithstanding Plaintiffs’ ability teequesthat they be allowed toptout of theWit class
action,it appears at least somePIifintiffs’ claims qualify them as members of the fosttified
class in Wit. In Wit, the relevantcertified classcovers fajny member of a health benefit plan
governed by ERISA whose request for coverage of residential treatmeicesdor a mental
illness or substance use disorder was denied by UBH, in whole or in part, between May. 22, 201
and Jund, 2017, based upon UB#lLevel ofCare Guidelines or UBH Coverage Determination
Guidelines: 2019 WL 1033730, at *Here,Plaintiffs’ ERISAclaimsassert that UBH, relying on
its Guidelines, wrongfully denied coverage of G.W.’s treatment atidenetial treatment facility
for mental ilness or substance use disosdegtweenOctober 11, 2016, and February 20, 2017.
Therefore, the court finds that, although Plaintiffs’ are not yet bound lyabe action iWit, the
parties involved in the two cases substantially overlap for purpbsefirsi-to-file analysis.

ii. Overlap of the Claims

Thenext issue is whether the claims in the parallel federabagestantidy overlap.The

court need not defer to the fhtgi-file rule when the two cases merely have some similarity but do

not substantially overlafseeLipari v. U.S. Bancorp NA345 F. App’x 315, 317 (10th Cir. 2009)

8 Each of the cases Plaintiffs cite with regarcmaintimely attemptto optout ofa class actiomereresolved bythe
respectiveclass action district coureeBurns v. Copley Pharm., Ind32 F.3d 421997 WL 767763, *23(10th Cir.
1997)(discussingsituation where plaintiff’s late motion to opt out was filed in state courtpvechto federal court,
and consolidated in a mutltistrict class action where it was ruled on by the class action trial doug)Four Seasons
Sec. Laws Litig.493 F.2d 1288, 12891 (10th Cir. 1974)discussing the plaintiffs’ ability to file a latgpt out with
the class action trial courtpilber v. Mabon18 F.3d 1449, 1452 (9th Cir. 1994) (same)

22



(observing that the firdb-file rule “does not pertain to distinct controversies arising serigtim
see alsdDavid S, 2019 WL 4393341, at *3rejecting firstto-fil e abstention where Defendant
“provides the court with no analysis of the ERISA clamash class action allows, whether
Plaintiffs’ ERISA claim is encompassed by the class actions, and whetheadbactions include
Parity Act claims’). In other words “[t] he issues need not be identical, but they miost
materially on all foursand ‘have such an identity that a determination in one action leaves little
or nothing to be determined in the otfeBaatz 814 F.3dat 791 (citations omitted)The court
recognizes there is some similatitgtweerthe issues presented in the two casesDieténdants
have not demonstrated tHaaintiffs’ ERISA claim involving BlueFirand Parity Act claim$or
both BlueFire and Catalyst substantially overlap withiliteclass action tadegree thatvarrans
absention under the firste-file rule.

This case involvesaio statutory claimsinder ERISA and the Parity Act against UBH'’s
alleged wrongful denial of insuranceoverage for G.W.'s care at two different rten
health/substance abuse treatment centetis,BlueFireoffering outdoor behavioral therapy and
Catalystproviding extended inpatient residential cdiee ERISA claims are for alleged breach of
fiduciary duty under 29 U.S.C. § 1104(a)(1), which requires insurance administueafoesdJBH
to “discharge its duties with respect to a plan solely in the interest of the partsciand
beneficiaries. SeeCompl. at T 29Plaintiffs seek to enforce this requiremémbough29 U.S.C. §
1132(a)(1)(B).Id. at T 8. Forits Parity Act claims, Plaintiffs contend that UBH has violated
Congress’sprohibition of insuranceadministratorstreating coverage for stdcute inpatient
treatment for mental health conditions differently than for analogue sungediital subkacute
inpatient care under 29 U.S.C. § 1185a(a)(3)(A)(ii). Compl. at $863439. Plaintiffs seek to

enforce the Parity Act through Section 502(a)(3) of ERK&Compl. at 11 33, 41, which enables
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“a participant, beneficiary, or fiduciary (A) to emnjoany act or practice which violates any

provision of this subchapter or therms of the plan, or (B) to obtain other appropriate equitable

relief (i) to redress such violations or (ii) to enforce any provisions of this spiiectta the terms

of the plan.” 29 U.S.C. § 1132(a)(3ee also Joseph F. v. Sinclair Servs.,@68 F.Supp. 3d

1239, 125M.118(D. Utah 2016) (noting that “Congress enacted the Parity Act as an amendment

to ERISA, making it enforceable through a cause of action under 29 U.S.C. § 1132(a)(3).”)
Plaintiffsmake four separate allegations and claims for r€li¢fJBH committed &reach

of fiduciary duty in violation ofERISA when it deniedcoverage for G.W.’s continued care at

Catalyst; (2)UBH violated the Paty Act, asenforced through ERISA, when it deniedntinued

coverage at Caligst using more restrictive criteria than famalogue surgical or medical treatment;

(3) UBH committed a breach of fiduciary duty in violationeEeRRISA when it denied coverage for

G.W.’s care at BlueFireand(4) UBH violated the Parity Act, as enforcdaddugh ERISA, when

it denied coverage of G.W.’s care at Bluekiraccordance with a purported categorical exclusion

of outdoor behavioral therapy that in practice only restricts care for meatti benditions’

9 Defendants argue in a footnote that the Plaintiffs’ claims unde8 &R “breach of fiduciary dutyand thér Parity

Act claims areduplicative and Isould be dismissedseeECF No. 35 at 13 n.3. Defendants contend the Parity Act
allegations arémerely a repackaged claim for benefits” under ER&&ausehe two theoriepurportedlyseek the
same reliefld. For support, Defendants cite language frowa Supreme Court’s decision Marity Corp. v. Howge
516 U.S. 489 (1996), which discusses the statutory structure of ERISAapat pole of the enforcement provision
in Section 502(a)(3)d. But Defendants misinterpret the import\érity Corp.on thePlaintiffs’ Parity Act claims
and excise key language from the passhggcite from that caseThe Court observed that the structure of ERISA
“suggests that theseatchall provisions$ such as Section 502(a)(3jct as a safety ngtffering appropate equitable
relief for injuries caused by violations that § 502 does not elsenddequately meedy”” Varity Corp, 516 U.Sat

512 emphasis added to language removed from Defendants’ citationgfditeerather than functioning as a bar to
Plaintiffs’ claims, as Defendants argue, Warity Corp.opinion recognizes that Section 502(a)(3) may be used to
pursueclaims for equitable relief that are not available in other sections dBARPlaintiffs’ alleged Parity Act
violations exemplify such eause of actionSeeJoseph F.158 F. Supp. 3dt1259 n.118Moreover, Plaintiffs’ two
legal theries seek distinct forms of relidtlaintiffs’ breach of fiduciary duty claims under Section 502(a)(13€k
“benefits due to [them] under the tes of the plan,” namely, $88,000 in asserted damages for denied beedits.
Compl. at 1 28, 3432 Distinctly, Plaintiffs’ Parity Act claims brought pursuant to Section 5@3jaeek “appropriate
equitable relief,” including “surcharge, eppel, restitution, disgorgemeirjunction, accounting, constructive trust,
equitable lien, declaratory relief, unjust enrichment, and specific peafare” Id. at § 41. The types of equitable
relief that Plaintiffs requesare consistent with Supreme Gad precedent interpreting the meaning of “other
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In contrast, lhe Wit class actionin relevant partjnvolves twotypes of ERISA claims
againstUBH’s alleged wrongful denial of coverage fonetype of provider osubstance abuse
and mental healttreatment. Firsthe class plaintiffs asserbaeach of fiduciary duty claim under
29 U.S.C. 8§ 1132(a)(1)(Bplleging thalUBH violatedits duty of loyalty, duty of care, and duty
to comply with plan termsvhen it denied coverage of inpatient residdnti@ntal health red
substance abuse treatment servivés. 2019 WL 1033730, at *B5-54. Second, class plaintiffs
assert a wrongful denial of benefits claim under 29 U.S.C. 88 1132(a}@)@), alleging that
UBH'’s denial of benefitdor residential tratment based ortsi internal guidelinesell below
generally accepted or mandated standards of ichrat *54-55. TheWit court found UBH liable
on each claimld. at *51-55. TheWit case does noéference ocontain anyauses of actionnaer
the Parity Act. Nor does the case involve any denialsoverage fooutdoor behavioral health
programslin short,the Wit class action has overlap with and potential to dispose ofandyof
Plaintiffs’ four claims—the ERISA claim allegng Defendants breached their fiduciary duty when
they denied continued coverage for G.W.'s care at the Catalyst residenti@rinpeeatment

facility. 1

appropriate equitable relief” availablederSection502(a)(3).SeeCIGNA Corp. v. Amarab63 U.S. 421438442
(2011)(permitting the district judge to reform the termsadfenefitplan and enforce the terms of the reformed plan
as a remedy In sum, Plaintiffsfirst and second causef action are distinct in terms of tmature ofthe alleged
harm thetheory of liability the ERISA enforcement mechanism, and the relief sought.

P Thecases cited by Defendants in favor of fisfile abstention are distinguishalidecause the circumstances here
are much less overlapping than in situations where the sdibemhatase is “simply a subset” of a fifiied class
action,see RodericRevocable Living Tr679 F. Supp. 2dt1298 or where the claims or counterclaimghe prior
action are identical to the claims or counterclaims brought in the kditdospah CoalCo., 673 F.2dat 1164-65
(abstaining where two cases involve ideaticlaims);Mohn v. Zinke 688 F. App’x 554, 556 (10th Cir. 2017)
(upholding dismissal where plaintiff filed a lawsuit that relitigated identicaheslao benefits decided in a 2009 class
action settlement, in which plaintiff had submitted a claim bt denied compensationfulbertson v. Midwest
Uranium Cq 132 F. Supp. 678, 6881 (D. Utah 1955) (enforcing a firgd-file rule and staying subsequent litigation
brought during pendency of a prior action in a different federal diswiart by the same plaintiff, against the sam
corporation, seeking an overlapping form of reliéf)d other cases Defendants cite involve parallel state and federal
cases, which are irrelevant to the fitstfile analysis.Seeln re Imprelis Herbicide Mtg., Sales Pract&é& Prods.
Liab. Litig., MDL No. 2284, 1imd-02284, 2014 U.S. Dist. LEXIS 169559 (E.D. Pa. Dec. 5, 2014) (involving first
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Additionally, Plaintiffs’ three otheclaims involve differentactual issueshan thewit class
action.For example,d be successful on their ERISA claismncerning BlueFirePlaintiffs must
allege and prove that Defendants have applied a policy of detywegage for outdoor behavioral
therapy that such treatment should bkgible for coverage under their insurance pland that
UBH’s failure to cover BlueFire was because of a breach of fiduciary datjer the Parity Act
claims, Plaintiffs must allege and prove that theredspaity in the wayUBH makes coveras
decisions concerning care for mental health conditions as compared to analegtcel wr
surgical treatmerfor inpatient residential treatment at Catalyst and outdoor behavioral thérapy a
BlueFire Thus far, howeverthe Wit class action has not encompassed these factual iSaees.
2019 WL 1033730, at?4-5l (analyzing factselated to acomparison of UBH Guidelines to
generally accepted standards afe);Id. at *52-54 (analyzing facts concerningBH’s alleged
conflicts of interest)

In sum,the Wit class actiorand thissuit do nothave substantial overlap because they do
not “hinge on the outcome of the same legal/factual issu&sannon’s Rainbow, LL®83 F.
Supp. 2d at 127%ee alscAd Astra Recovery Servs., Inc. v. Healb. 181145JWB, 2019 WL
917018, at 2 (D. Kan. Feb. 21, 2019Yecining to stay a seconfiled case because it did “not
appear that [plaintiff] would be bound by an outcome” in the-filstl case) Becauseat least
three of Plaintiffs’ fourclaims for reliefare likely to proceedegardless of angreclusive effects
of the Wit decision, thecourt concludes that thevo suitsare not duficative. Therefore these

differencescounselgainst deferring to the firfiled class action.

filed federal class action settlement and sedfiad state court claim by members of the claksye v. Blue Cross
& Blue Shield As'n, No. 0321296CIV-MORENO/TORRES 2008 U.S. Dist. LEXIS 125171, *59 (S.D. Fla. June
12, 2008) (involving firsfiled federal class action and secdfildd state individual action).
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c. Other Equitable Considerations

Multiple other equitable factors als@eigh againstabstention. After determining the
sequence and similarities in the cases, courts must also determine wdrgthequitable
considerations merit n@pplying the firsto-file rule in a particular cse.” Wakaya 910 F.3d at
1127 (citations and alterations omitted). For example, thetdifie rule may be escheweidthe
case falls into a category of “special circumstahaegolving the need to aMd “misuse of
litigation in the nature o¥exatious and oppressive foreign sfiiS’Hare Int'| Bank v. Lambert
459 F.2d 328, 331 (10th Cir. 197®&) ensure the court does not rewéotlm shoppingseeSpan-
Eng Assocs. v. Weidnef71 F.2d 464, 470 (10th Cir. 198and to prevent plaintiffs &m filing
an anticipatorysuit for declaratory judgmenseeBuzas Baseball, Inc1999 WL 682883, at *3.
None of thesspecial circumstancese presenttere. There is no indication that Plaintiffs sought
to duplicateor anticipatditigation intheWit class action andhstead Plaintiffs deny having actual
notice of thewit case SeeECF Nos. 301 at 11 610, 36-2 at 11 610. There isalsono indication
that Plaintiffs engaged in forum shoppirRathe, Plaintiffs contend thigourt is an apropriate
forumto decide Plaintiffs’ claims becau€eW. is a resident of UtallJBH has a claim processing
center in Utah, and because a significant portion of the treatment at issue took pliéab.’
Compl. atl 1 2,2 7. Therefore the“special circumstanceshat concerrtherisks of vexatious
litigation, forum shopping, or anticipatory filirayenot pertinent to thérst-to-file analysis here.

The Tenth Circuithas not formalizedwhich “other equitable éctors may bear on the
inquiry.” Wakaya 910 F.3d at 1128ut the WakayaCourt explicitly left open the possibility that
“the equitable factors bearing on stééeleral concurrent litigation may also appli. at 112.
For example; when the balare of convenience favors tlsecond filed actioh the court may

exercise its discretion and reject abstaining undeffitbeto-file rule. Crocs, Inc, 2015 WL
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5547389, at *3see alscCherokee Nation v. Nasii24 F. Supp. 2d 1159, @6 (N.D. Okla. 2010)
(“The inquiry stillrequires selection of the more appropriate forum, since thdilggtrule is only
a presumption that may be rebutted by proof of the desirability of proceedingfantheof the
secondfiled action.”(citing Employers Ins. of Wausau v. Fox Entertaint@roup, Inc, 522 F.3d
271, 276 (2d Cir. 2008)Among the factors potentially relevant to the balance of convenience
here arg1) “the avoidance of piecemeal litigatjpii2) “the sequence in which the courts obtained
jurisdiction” and (3) “thepotental for the][first-filed] court action to provide an effective remedy
for the[secondfiled] plaintiff.” Wakaya 910 F.3dat 1122 ¢iting Fox v. Maulding 16 F.3d 1079,
1082 (10th Cir. 1994))accord Employers Ins. of Wausa622 F.3dat 275 (listing simér and
additionalfactors bearing on the balance of conveniemtaysi$. The court finds these factors
useful for itsequitable determinatioimereandrules thakach factorcounsels against abstention.
First, theinterest in avoithg piecemeal litigation warrantgtaining jurisdiction over the
Plaintiffs” ERISA and Parity Act claims. The Tenth Circuit hasoggized that a purpose of the
first-to-file rule is ‘to avoid piecemeal resolution of issues that calbfomiform result. Buzas
Baseball, InG.1999 WL 682883, at *2 (quotingutter Corp. v. P & P Indus., Ind.25 F.3d 914,
917 (5th Cir.1997). As detailed above, the overlap betweenWieclass action anthe present
caseis limited to one ofPlaintiffs’ four claims for relief The court's power to stagntire
proceedings oindividual claims ‘is incidental to the power inherent in every court to control the
disposition of the causes on its docket with economy of tirdee#fort for itself, for cousel, and
for litigants” Landis v. North American Ca299 U.S. 248, 254 (1936), and issuing a stay en th
overlappingclaim would result in the type of piecemeal litigation fimst-to-file rule seeks to
avoid. Therefore, theisks involved inexcising farts of ths litigation, including thepotential

further delayin resolving this case while waiting for thiéit outcome, cuts againabstention
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Second, the courmhayconsider the sequence in which thwe courts obtained jurisdiction.
Wakaya 910 F.3dat 1122 ¢iting Fox, 16 F.3dat 1082. While theWit class action was the first
filed suit, the overall chronology of events between the two cases is otherwise subgtantial
intertwined. And, unlike many of éhcasegited by Defendants to supp@ibsention it is not at
all evidentfrom the sequence hetieat Plaintiffs have or even could have skirted jurisdiction in
the firstfiled class action to file their current individual claingee, e.g.Hospah CokCo., 673
F.2dat 1164—-65The sequence of events hareighs against abstion.

The court recognizes th&.W.’s claim for benefits and UBH®itial denials occurred
during the relevant time period covered byWiecerified class See317 F.R.Dat116. Butwhile
the Wit court was certifying theclasses administering the notice publication process, and
conductingthe tendaybench trial Plaintiffsin this case were seeking care for G.W. padsuing
appeals processes with UBH to secure coverage

On June 26, 2016, G.W. began his program at Bluelfideon September 16, 2016, G.W.
was admitted to Catalyst. Subsequenttyile G.W. was still being treated at Catalyst and covered
by UBH, the Wit court certified the classes on September 19, 2006April 17, 2017, Plainti
first filed their appeal of UBH'’s denial of coverage for the approximately five additional months
G.W. spent at Catalyst. And on June 16, 2017, Plaintiffsagdpealed UBH’s denial of benefits
for G.W.’s care with BlueFireMeanwhile n the Wit class action, odune20, 2017, thecourt
directed that notice be provided to absent class members by mail, email, amek joiblication
on websites administered byetttlass. The websites went live on June 20, 2017,class
administratorgnailednoticesto identified class members on June 23, 2017. The deadline to opt
out of the class was July 27, 2017. On September 28, 2017, the district court consolidatdd for tri

the Wit classes and another class action regarding '8BHegeddenials of outpatient care
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coverage. Theartieshadconsented to adjudication before Chief Magistrate Judge Joseph Spero,
whocompletedatenrday bench trial on November 1, 2017. Duringlal activity inWit, Plaintiffs

in this case were exhausting their internal claims appeal proceéldscompleted theppeals

for Plaintiffs by issuing a final denial of coverage @W.’s treatment aCatalyston November

2, 2017, and for BlueFire on February 14, 2618.

Even the consideration of this motion has traversed the active changes ocouhendyit
litigation. Defendants fileits motion to dismiss on February 13, 2019. After Wiéecourt issued
its liability determinéion on March 5, 2019%ee2019 WL 1033730at *51-55, Plaintiffs filed
their opposition to the motion to dismiss on ApriRD]19. Plaintiffs claim they were not notified
of the Wit class, were not on the final, full class lists, and their actions ircéisis demonstrate
they did not intend to participate in a clagsle claim against UBH. ECF No. 30 at-6.
Defendants filed thir reply brief on April 25, 2019To date, final resolution of th&/it case is

pending UBH’s motion for class decertification and a rulingh@nappropriateemedies.

1 This series of events is quite different from other cases cited by Defendaset avkecondiled court has abstained
under the firsto-file rule. In Hospah Coal Cq.for example, two utility companies filed a lawsuit in Texas federal
district court alleging a conspiracy that violated federal and state antitnu€gi71a F.2d at 1162. Three daysdr,
parties to the alleged conspiracy filed a declaratory judgment actioirMegico federal district court, naming the
utility company plaintiffs in the first action as defendants in the seddnd@hen, the New Mexicdederal district
court enteredh preliminary injunction to enjoin the firfited Texas district court proceedinds. Thereafter, the
utility company parties filed another suit in the same New Mexico district caiging the same allegations as the
original Texas district court fitg. Id. at 1163. The Tenth Circuit applied the fitstfile rule and held that the
preliminary injunction issued by the secefildd New Mexico district court was impropdd. at 1164. The court
found that the alleged corisgtors could not circumvent their obligation to file a defense of improperevienthe
first-filed suit “by filing suit for injunctive relief in a separate forunhd’ at 1163. Doing so would improperly peit

a subsequent declaratory judgment actiofbg¢oused by the same litigants “as a substitute for the rules of civil
procedure in response to a pending lawsuit” or “as yet another weapoarireabfprocedural warfareld. at 1164

65 (citations omitted)Therefore, the secosfded court should havabstained in favor of the firfled court.1d. at
1165. The present case, by contrast, has no indications or allsgatbPlaintiffs are using this lawsuitdiocumvent

the rules of civil procedure or as a weapon of procedural warfare. Rathietjffs’ unrebutted explanation is that
they had no knowledge of thit class action and, in fact, were pursing their own internal appeals Héttbase
proceeded.
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In short,while thefiling dates of the respective sufessor giving priority to the Wit class
action the court as a matter of equitgjves due consideration to the fétatthe overall sequence
of events in the two casdms developed in tandennder these circumstancetjs not at all
evident that Plaintiffs even coulagbe participated in th@t litigation while they pursued their
internal appeals with UBH. Hnefore abstention to the firdited court is less justified.

Third, the court consider&he potential for the [firsfiled] court action to provide an
effective remedy for the [secotiited] plaintiff.” Wakaya 910 F.3d at 1122 (citingox, 16 F.3d
107). A secondfiled court may decline abstentiogiven the jurisdictional and procedural dies
the plaintiffs face to have their claims heard in” the iiled class actionBaatz 814 F.3d at 787
88. As discussed above, Plaintiffs may not haae anopportunity to participate it or to opt-
outof the class actiohecaus¢hat courthad dready certified the relevant claasd closed the opt
out period before the Plaintiffs completed their appeals for coverage with)UBK made a
ruling on liahlity (before the parties finished briefing this modioAs a resultabstaining here
would likely erect jurisdictional or procedural barriers to Plaintiffs’ abilityitigate at least some
of their claims, andhtese practical encumbrandasor retaining jurisdiction.

To summarize, the chronology of the two lawsuits and the substantial overlap béteveen t
parties favorbstention. On the other hand, thel of substantial overlap between the issues and
claims and the otheequitable considerations at playncluding the avoidance of piecemeal
litigation, the sequence in which the courts obtained jurisdiction, and the need to provide an
effective forum forPlaintiffs—weigh aganst absention On balance, the courbncludeghatthe
importantpublic interest in conserving judicial resources that underpins thédifis¢ doctrine is
outweighed by the countervailing interestnimaintaining jurisdiction over a distinct lawsuit and

providing Plaintiffs with an appropriate forufor their ERISA and Parity Act claim3herefore,
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the court will not abstain under the fitstfile rule and he pendingWit class action has no
preclusive effects on this cagecause Defendants rely on i class action as the only ground
for dismissing the Plaintiffs’ ERISA claims, the court deniesReéendantsMotion to Dismiss
those claims.
C. PARITY ACT CLAIMS

Defendantsalso move to dismigBlaintiffs’ Parity Act claimson the grounds that they are
inadequately pleé ECF No. 13 at 16The Parity Act requires that benefits in a plan that provides
for “both medical and surgical benefits and mental health or substandesasder benefitsnust
not impose more restrictions on the latter than it imposes on the former. 29 U.S.C. §
1185a(a)(3)(A).As this court recently stated, “[ijn effect, the Parity Act preventsramsie
providers from writing or enforcing group heaftlans in a way that treats mental and medical
heath claims differently."David S, 2019 WL 4393341, at *3 (citinglunnelly v. Fordham Univ.
Faculty, 316 F. Supp. 3d 714, 728 (S.D.N.Y. 2018) (“Essentially, the Parity Act requires ERISA
plans to treat siakesses of the mind in the same way that they would a broken YoRé&itiffs
assert that UBH violated the Parity Act because its “utilization of acutei@ritedetermine the
medical necessity of stdcute mental health care leads to ‘disparate tipataf the Plan” as
compared tdhe criteria UBHuses to determine benefits “for medical/surgical disorders in the
same level of care ECF 30 at 12, 14And Plaintiffs contend thaParity Act ‘claimsgenerally
require further discovery to evaluate thé lisparity” 1d. at 14-15.Defendantsirgethe @urt to
follow a more stringent pleading standard and argue that the face of the Plan does ngjapeomul
unequal criteria for coveragkecisions involvingnental healtlsubstance abuse care compared to
medical/surgical care. ECF 15 at-11%. The courtconcludeghat Plaintiffs have pkésufficient

facts to survive Defendants’ Motion tadnisstheir Parity Act claims
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1. Pleading aParity Act Claim
The first question is how teuccessfully assert a Parity Act claim. “Congress enacted the

[Parity Act] to end discrimination in the provision of insurance coverage for mental health and
substance use disorders as compared to coveragedical and surgical conditions in employer
sponsored group health plah#&4ichael D. v. Anthem Health Plans of Kentucky,,IB69 F. Supp.
3d 1159, 117 (D. Utah 2019)quotingAm. Pychiatric Assh v. Anthem Health Plans, In@21
F.3d 352, 356 (2d Cir. 2016))he Parity Act requires that insurance administrators such as UBH
use analogous “treatment limitations” for mental and medical healthcare c2An&S.C. 88
1185a(a)(3)(A)(iHB)(iii) (defining “treatment limitations” and prohibiting insuranproviders
from applying limitations unequallyo mental and physical health treatments). Treatment
limitations include “both quantitative treatment limitations, which are expressedinaltygsuch
as 50 outpatient visits per year), and nonquantitéteatment limitations, which otherwise limit
the scope or duration of benefits for treatment under a plan or coverage.” 29 C.F.R. § 2590.712(a);
see alsdavid S, 2019 WL 4393341, at *3d(scussingreatment limitations)in terms of mental
health coveragehe Parity Act implementing regulations provide that a plan:

may not impose a nonquantitative treatment limitatioth wespect

to mental health . .benefis in any classification unless, . any

processes, strategies, evidentiary standards, or other factors used in

applying the nonquantitatiteeatment limitation to mental health ...

benefits in the classification are comparable to, and are applied no

more stringently than, the processes, strategies, evidentiary

standards, or other factors usedapplying the limitation with
respect to medi¢asurgical/benefits in the classification.

29 C.F.R. § 2590.712(c)(4)(i). Unfortunateligete is no clear law on how to state a claim for a
Parity Act violation. Thus, district courts have continueajpply their own pleading standards.

See Michael D.369 F. Supp. 3dt 1174—76collecting cases).
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In Michael D. v. Anthenthis court considered the various pleading standetdptedby

various othecourtsand found that the prevailing tesguires Plaintiffs to show:

(1) the relevantmpup health plan is subject to the Parity Act; (2) the

plan provides both medical/surgical benefits and mental health or

substance use disorder benefits; (3) the plan includes a treatment

limitation for menal health or substance use disorder benefits that

is more restrictive than medical/surgical benefits; and (4) the mental

health or substance use disorder benefit being limited is in the same

classification as the medical/surgical benefit to which it isdpei

compared.
369 F. Supp. 3dt1174(citing A.H. by & through G.H. v. Microsoft Corp. Welfare Pla#o. C17
1889JCC, 2018 WL 2684387, at *6 (W.D. Wash. June 5, 2058 also David S2019 WL
4393341, at *3 (applying the same te3he court foundeveral major flaws with thprevailing
standardespecially as applied to exclusions for wilderness treatment progsae69 F. Supp.
3dat1175.0f specific concern was whether pleading standards that required a successéntclaim
to allege a faciallyiscriminatory exclusionsee e.gA.H., 2018 WL 2684387, at *6or a clear,
covered surgical analog to the excluded mental health treatseendy. Joseph F.158 F. Supp.
3dat1262 would be too restrictive, thus allowing insurance plansnpdsg] a limit on mental
health treatment that does not apmyntedical or surgical treatment,” in violation tble Parity
Act. Michael D, 369 F. Supp3d at 1174—75 The court also addressed the dangers of pleading
standards that are perhaps too broad and would expand the Parity Act beyonddéslist®pe.
Seeid. at 1175 (discussingallagher v. Empire HealthChoice Assurance, 889 F.Supp.3d
248, 258 (S.D.N.Y. 2018)).

Additionally, this courdiscusse®.Z. v. Regence Blueshie&83 F.Supp.3d 1069, 1086

82 (W.D. Wash. 2018), which offered alternatives for pleading Parity Act clairAsZlnhe court

held that Plaintiffs can assert arRy Act violation by alleging that the Plan administrators have

excluded covered treatment for discriminat@asons or by asserting that “the plan ‘categorically’
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denies coverage in a way that violates the &dichael D, 369 F. Supp. 3dt1175 (citng A.Z,

333 F.Supp.3d at 108182). The latter claimcan target the language of the plan or the processes
of the plan, both of which are protected by the Parity Act implementing guidelidesee also

29 C.F.R. 8 2590.712(c)(4)(f¥tating that “pocesses, strategies, evidentiary standards, or other
factors” may not be applied in a discriminatory manneor. example, the [pintiffs in A.Z.
successfully challenged a wilderness program exclusion, which thefoauord to be facially
neutral, by allempg that the categorical denial of “medically necessary services at

outdoor/wilderness behavioral healthcaregpams” constituted an improper “process’. that
gualifies as a discriminatory limitation.” 333 &upp.3d at 1082 (citinddushell v. UnitedHealth
Grp. Inc, No. 17cv-2021JPO, 2018 WL 1578167, at *6 (S.D.N.Y. March 27, 2018)\amighahl
v. Harvard Pilgrim Health Ins. CoNo. 17CV-10844DJC, 2018 WL 351851%t *3 (D. Mass.
July 20, 2018)

Defendantsurge the court to adopt the pleading standard articulat&tieip v. Cigna
Health & Life Ins. Cqa.No. 1280237CIV, 2017 WL 3263138S.D. Fla. July 20, 2017)n Welp
the court heldhat “[t] o properly plead a Parity Act violah resulting from the denial of the
wilderness program’s coverage, the first thing Plaintiff must do is corneethtify the relevant
limitation” in the terms of the insurance plaant then allege a flaw in this limitation based on a
comparison to aetevant analogu€2017 WL 3263138, at *5.fAeWelpcourt dismissed plaintiffs’
Paity Act claim because plaintiffsconsidefed] wilderness programs in isolation,” and failed to
identify on the face of the insurance plamy disparate treatment limitations compared to a clear
analogue medical/surgical care providdr at *6. Defendats argue that #hcourt should follow

this strict pleading staradd under which ialleges thaPlaintiffs havefailed to state a Parity Act

claim. ECF No. 13 at 13, 18.
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But Welpis not binding on this coyrtind the court findsWelp unpersuasivdor two
reasonsFirst, tostate a plausible Parity Act clajifa plaintiff need only plead as much of her
prima facie casesapossible based on the information in her possessiam@thy D. v. Aetha
Health & Life Ins. Cq.No. 2:18CV753DAK, 2019 WL 2493449, at *3 (D. Utah June2,9)
(citations omitted), and “[tje nature of Parity Act claims is that they generally reduirdner
discovery to evaluate whether there is a disparity between the availabitatonents for mental
health and substance abuse disorders and tredinenédical/surgical conditiorisid. at *4; see
also Melissa P. v. Aetna Life Ins. CdNo. 218CV00216RJSEJF, 2018 WL 6788521, at *4 (D.
Utah Dec. 26, 2018)pbserving that “[dscovery will allow([plaintiff] to learn and compare the
processes, strategies, evidentiary standards, and other feed?tan administratorjsed for sub
acute care ifboth’ mental and medical healthcare coverage conte®m)rts in this jurisdiction
favor permittng Parity Act claims to proceed to discoveryphtainevidence regarding@operly
pleaded coveragédisparity. Secondevenif plaintiffs do not pleadh plausiblefacial Parity Act
challenge tan insurance plaon its own terms, thesnay insteadllege that the plaas applied
by the insurance administrator violatd® Parity Act.See Michael D.369 F. Supp. 3d at 1176;
Dawvd S, 2019 WL 4393341, at *permitting asapplied challengeAnne M, 2019 WL 1989644,
at *2; Melissa P, 2018 WL 6788521, at *33am¢. Becausdhe strict pleading standaetlopted
in Welpis inconsistent with these two principles, the court declines to impose

In summary various courts have applied difieg pleadingrequirements for Parity Act
claims. Absent anginding Tenth Circuit precedent on the issue,dburtrules thaPlaintiffs may
successfullyplead aParity Actclaim underany of the various standards discussed abSee.
Bushel] 2018 WL 1578167, at *6 (noting that “the naturg]d®arity Act claims counsels agat

a rigid pleadng standard[.]”). For example, Plaintiffs may allege that the Plan cordains
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exclusion that is discriminatory on its face; the Plan contains an exclusion disarisinatorily
applied between mental health treatment and its oesticalsurgical analog; and/or that the
Plan’s exclusion is the result of an improper process that violates the PetrigsAdiscussed
below, howeverthe Court firds that Plaintiffs sufficientlypled theirParity Act claim under the
prevailing pleading standard and need not afiyavailable alternatives.

2. Plaintiffs’ Parity Act Claim s

This court must decide if Plaintiffsomplaintsuccessfully allegethatDefendants violated
the Parity Act by denying coverage f8rW.'s treatment aBlueFireandCatalyst As discussed
above, the prevailing standard requires Plaintiffs to plggdheir insurance plan is subject to the
Parity Act; (2) the plan provides benefits for both mental health/substance abuse and
medical/surgical treatments; (3) there differing treatment linitations on benefits for mental
health care as compared to medical/surgical care; and (4) such limitatiorentad health care
are more restrictive&see Michael D.369 F. Supp. 3d at 1178ecause this isldotion to Dismiss
the court assumes all allegations atee and all factual inferences are interpreted in Plaintiffs’
favor.

First, Defendants do natispute that Plaintiffs’ insurance plan is subject to the Parity Act.
ECF No. 13 at 13. Second, Defendants also do not dispute that the Plan provides latandent
medical health benefitsd. at 14 But as to the third and fourth elements, Defendasserthat
Plaintiffs complaint fails to state a violation of the Parity ACbncerning G.W.’s care at Catalyst,
Defendants argue tha} Plaintiffs have notdentified a treatment limitation on the face of the Plan
that impose more restrictive criteria on mental heal@nlefits tharfor medical/surgical benefits
and 3 Plaintiffs have failed to identify the analogous medical/surgical tdrat 13-15. Andfor
BlueFire, Defendants contend tHatilderness theragyis an“unproven serviceunder the Plan,
the Plan “exgtitly excludes ‘unproven services’ without regard to whether the service is
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medical/surgical or mental health/substance gbasé,accordngly, “[t]here is no lack of parity”
for UBH’s denial of benefitdd. at 14. The court disagreesth Defendantsas to both elements
Although Plaintiffs largely do not differentiate between the denial of treatate@Gatalyst and
BlueFire, the court addresses each in turn.
a. Catalyst

UBH denied continued coverage for G.W.’s care at Catalyst, a residesdianent center,
because it determinethat his condition hadmproved and he no longer needed residential
inpatient care. Plaintiffs have successfully pleaded that this denial niatg\tite Parity Act-irst,
Plaintiffs’ Complaint alleges th&iBH usel “acute care medical necessity critéaa the standard
by which it evaluated G.W.’s need for continued treatment at Catalyst. Cdrfji8aPlaintiffs
demonstrate that UBH’s basfer denying coverage was that G.W. had not shown “recent
dangerous behaviors [sic]” and that he “was not suicidal, homicidal or psychdtiat’{{ 16,
2212 And Plaintiffs identiff the medical analogues for inpatient, intermediate tethe Plan
purmportedly treats differently’'skilled nursing facilitiesjnpatient hosge care, and rehabilitation

facilities” Id. at 1 37*2 Second, Plaintiffs allege ¢tacutelevel medical necessitgriteria UBH

21n deciding a motion to dismiss for failui@ state a claim, the court may consider documents that are referred to in
the complaint if the authenticity of the documents is not in questidritee “documents are central to the plaintiff’s
claim.” BV Jordanelle, L.L.C. v. Old Republic Nat'l Title '@0, 830 F.3d 1195, 1201 n.3 (10th Cir. 2016). For these
reasons, the court considers the UBH benefits denial correspondences exceRbéiatiffg in deciding the pending
motion.

13 Defendants’ arguments against the types of treatment facilitiesif¥airse for comparison is unpersuasive. For
example, Defendants argue thdt ¥ hard to envision what factual support Plaintiffs could provide lieir t
conclusory, threadbare allegation that -efidife inpatient hospice care isanalogousto treatmet focused on
addressing mental healdnd substance abuse issues in adolesce@ No. 13 at 1617. But that is not what
Plaintiffs argue, nor is it the proper point of comparison for a ParitylaichcAfter all,the notion that any necessary
inpatientmental health treatment could take place at a skilled nursing famility hospice car8lacks support in
common sensesome medically necessary treatments for severe mental illness have oguarnaltreatments for
physical illnesses Harlick v. BlueShield of Cal.686 F.3d 699, 716 (9th Cir. 201But as Plaintiffs point out, the
proper Parity Act analysis is not whether the “exact type of care” G.W. egcaivCatalyst was the same he could
have received at a medical/surgical facility; rather, it is whether UBH usesdgtrictivecriteria forcoverage for the
analogous “level of care” in a medical/surgical treatment facility thanditfar mental health/substance abuse
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usedfor evaluating coveragior G.W.’s care atCatalyst'ssubacute mental health residential
treatmententeris a different “treatment limitation” than what UBH uses for coverage desisio
regarding sufacute medical/surgical caie the analogue facilgs They contend that thecate
level criteriaUBH used is “inconsistent with, and more stringently applied, than the pescess
strategies, standards or other factors used to limit coverage for medgedlstreatment in the
same classificatiah Id. at  39. In other word<Rlaintiffs plausibly allegethat Defendants
standards for evaluating medical necessity are stfmteontinued care &esidential Treatment
Centers than fazontinued caratmedicalsurgicalinpatientfacilities offering analogous levels of
treatmentincluding skilled nursing facilities, inpatient rehabilitation facilities, or inpatiespive
care.Therefore Plaintiffs haveplausiblyalleged a disparity between coveragieriafor mental
health treatment at Catalymbhd comparablenedical/surgicatreatments that, if true, may violate
the Parity ActDefendants’ Motion to Dismiss on this grousdhereforedenied.
b. BlueFire

UBH deniedPlaintiffs’ benefitsfor all of G.W.’s care at BlueFirean outdoor behavioral
therapy program. The Plastates thatUBH will deny benefitsfor care or procedures that are
“considered to be experimental, investigationaljrprovenin the treatment of [a] particular

condition,” ECF 141 at 166, and the UBHaiims administrator deniezbverage at BlueFire

on this basis. Compl. at T*6First, Plaintiffs identify the treatment limitation bjlegng that

treatmentSeeECF No. 30 at 17. This conclusion is supported by the Parity Act reg@daimh persuasive case
interpretingthe regulationsSeePreamble, Final Rules, 78 Fed. Reg. at 68BlD, v. Blue Cross Blue Shield of
Georgig No. 1:16CV-00099DN, 2018 WL 671213, at *10 (D. Utah Jan. 31, 20{&)serving that residential
treatment centers are the mental health copateto skilled nursing facilitie; V. v. Health Care Serv. CorgNo.
15 C 09174, 2016 WL 4765709, at 6Ll (N.D. lll. Sept. 13, 2016(same).

1 The court observes that the Plan does appear to impose a categorical excltfsipiideiness or othesimilar
prograns” under its benefits explanation for “[erjtal health and substance abuse residential treatment for children
and adolescentsSeeECF No. 141 at 138. However, it does not appear from the UBH claims denial correspeaden
excerpted in Plaitiffs’ complaint that UBH denied coverage for G.W.’s care at Bhaebn this basis. Nor have
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UBH essentlly has acategoricalpolicy against covering outdoor behavionglalthprograms
for mental heali/substance abudeeatmentand unequally conditions thebenefitsdenials of
outdoor behavioral health prograrfisased on geographic location, facility typer] provider
specialty’ Compl. at T 37Plaintiffs also identify that [c]omparablebenefits offered by the Plan
for medical/surgical treatment analogous to the benefits the Plan exclud&d'sfdreatment
include subacute inpatient treatment settingsch as skilled nursing facilities, inpatient hospice
care, and rehabilitation fadiks” Id. Second, Plaintiffs argue that forthis analogous
medical/surgical level ofubacute treatment)BH does not‘exclude coverage for medically
necessary care. . based on geographic location, facility type, provider specialty, or otherariteri
in the manner UBHXxcluded coverage of treatment foMGat Blue Fire’ 1d.

Defendantsespondhat it denies coverage for “wilderness programs” as treatment for any
type of malady—whethersurgical/medical or mental health/substance abwse as a resit,
there is no disparityAlthough facial neutrality is relevaritie disparity analysis required bye
Parity Act counsels against such a simplistic view. After afl, gractice, wilderness camp
exclusions have only been applied to outdoor behaviodhingental health treatment programs,
and thus the effect of the limitation is that it imposes a limit on mental health treatment that does
not apply to medical or surgicakatment’ Michael D, 369 F. Supp. 3dt 1175.And the Parity
Act broadlyprohibits discriminatoryjprocesses, strategies, evidentiary standards, or other factors”
just as much as iproscribesfacial disparities in coverage. 29 C.F.R. 8 2590.712(c)(4)(
Thereforgthe relevant comparisaa “not whether benefits for wilderness therapy were available

for medical patients, but whether the plan provided benefits for skilled nursingidacditd

Plaintiffs raised this issue in their complaint. Therefore, for p@po$this motion, the court does not address UBH’s
apparent categorical exxdion of coveage for the type of outdoor behavioral therapy G.W. received at BlueFire.
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rehabilitation centers for medical patients while denying benefits for réisideeatment centers
offering wilderness therapy for mental health patién@Gallagher, 339 F. Supp. 3dt 258
Plaintiffs have plausibly pleaded that, for outdoor baraveatment programsvhichin practice
are only availabldo those seeking menthakalth/substance abuse gdbefendantspolicy of
excluding outdoor behavior therapy from coverage is because of more resurtiriathat is
not applied tanalogous medical/surgical care. Thereftre,cout deniesDefendants’ Motion to
Dismiss Plaintiffs’ Parity Act claim as it relatéo G.W.5 treatment aBlueFire®

IV. ORDER

For the foregoing reasons, Defendants’ Motion to Bsms GRANTED IN PART.
Plaintiff Kim. W. isdismissed from the case for lack of standing. In all oth@ects Defendants’

motion is DENIED.

Signed September 27, 2019

BY THE COURT:

Oy . GApdb

Jill N. Parrish
United States DistriadEourt Judge

15 The court notes that while UBH “is fully within its right to exclude ekpental or unsuccessful types of
treatments,” the Parity Act prohibits it froraXcluding nental health treatment merely because it occurs outdoors” in
a way that “appears to place a limitation on mental health that doepply to medical or surgical treatments
Michael D, 369 F. Supp. 3d at 1176. To avoid a Parity Act violation going fakwa/BH needgo provide a detailed
explanation of why wilderness camps are not covered, especially whetiffi@laave alleged violations of the Parity
Act” during their claims appeals procesdes.
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