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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

COMMODITY FUTURES TRADING

COMMISSION, and ORDER AND MEMORANDUM
DECISION OVERRULING
STATE OF UTAH DIVISION OF OBJECTIONS AND GRANTING
SECURITIES, through Attorney General RECEIVER’'S MOTION TO APPROVE
Sean D. Rges, DISTRIBUTION PLAN
Plaintiffs,
V. Case No. 2:18-cv-00892

RUST RARE COIN, INC., a Utah
corporation, GAYLEN DEAN RUST, an Judge Tena Campbell
individual, DENISE GUNDERSON RUST, an
individual, and JOSHUA DANIEL RUST, an|
individual,

Defendants;
and

ALEESHA RUST FRANKLIN, an individual,
R LEGACY RACING INC., a Utah
corporation, R LEGACY ENTERTAINMENT
LLC, a Utah limited liabity company, and R
LEGACY INVESTSMENTS LLC, a Utah
limited liability company,

Relief Defendants.

In November 2018, the Commodity Futulgading Commission (CFTC) and the State
of Utah brought this action aget Defendants Rust Rare Coin, Inc., Gaylen Dean Rust, Denise
Gunderson Rust, and Joshua Daniel Rust (©hely, “Rust Rare Coin”), accusing them of

operating a major Ponzi schem@&CF No. 1.) Through a serie§preliminary injunctions, the
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court froze all of the asset$ Rust Rare Coin._(See ECF Nos. 22, 53, 54, 59, 69, 77.) The court
also appointed Jonathan HaferReeiver for the Rust Rare Cagstate and instructed him to
liquidate its assets(ECF No. 54.)

The Receiver has now filed a motion fgpeove his proposed distribution plan to
compensate the victims of the ®uURare Coin fraud. (ECFdN298.) The court has received
fourteen objections to this proposal. (ER&. 325). Having reviewed each objection and
having considered the argumentsd®dy the objectors at thregaeate hearings held on August
17 and 18, the court now overrules the objectiand grants the Receiver’'s motion.

l. Legal Standard

“In general, this Court has brda@uthority to craft remedider violations of the federal

securities laws. . .. The Court has the authdoitypprove any [distribudin] plan provided it is

fair and reasonable.” S.E.C. v. Bye#87 F. Supp. 2d 166, 174 (S.D.N.Y. 2009) (internal

guotation omitted) (collectingases); S.E.C. v. Vescor Capital Corp., 599 F.3d 1189, 1194 (10th

Cir. 2010) (“It is generallyecognized that the district cduras broad powers and wide
discretion to determine. .. relief in an equity receiverghl’) (internal quotabns omitted).
In crafting a distribution pla courts frequently favor a prata distribution of funds and

disfavor attempts to tracedses to individual investors. See S.E.C. v. Quan, 870 F.3d 754, 762

(8th Cir. 2017) (“Courts have ‘tinely endorsed’ the pro rata dibution of assets to investors

as the most fair and equitatadpproach in fraud cases.”) (tdting cases); S.E.C. v. Credit

Bancorp, Ltd., 290 F.3d 80, 88 (2d Cir. 2002) (“[T]ie= of a pro rata sliribution has been
deemed especially appropriate for fraud victoha Ponzi scheme.”). The type of pro rata

distribution method that is “ost commonly used (and juditiaapproved) for apportioning
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receivership assets” ksiown as the “rising tide” meod. S.E.C. v. Huber, 702 F.3d 903, 906

(10th Cir. 2012).
Il. Proposed Distribution Plan

The Receiver’s plan is made up of two keynponents: the use of a class system to
categorize and rank the typesctdims received and a distrifoan method based on the rising
tide principles.

A. Classes

First, the Receiver proposewiding the potential claims into six distinct classes, with
claims in lower classes receiving no distributiongil the claims in higher classes have been
fully satisfied! The six classes are:

1. Administrative costs of the Receiver and the Rust Rare Coin estate;

2. Tax liabilities;

3. Secured creditors (to be paid outlloé proceeds of their collateral);

4. Unsecured creditors amfgfrauded investors;

5. Non-recognized trade editor claims; and

6. Insider or subordiated claims.

As a practical matter, theeReiver believes the first, swad, and third classes will be
paid in full, the fourth class will be paid infhaand the fifth and sixth classes will receive no

payments.

L Under this court’s earlier orders, all claims were toilee fvith the Receiver by October 4, 2019. (ECF No. 239.)
The Receiver represents that it has nesei605 claims seeking a total of ampgmately $168 million. At present,

the Receivership estate has only appnately $10 million to distributeThe Receiver is still evaluating these
claims to determine which should be allowed and which should be denied. Once the Reg®ietesdhis work,
claimants will have an opportunity tojebt to the Receiver’s conclusions redagdthe validity of each claim. This
order addresses only the distribution procedures inrgemet the validity of any particular claim that will
ultimately be paid out using these procedures.

3
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B. Rising Tide Distribution

Second, the Receiver proposes distributingtasseng the rising die method. This is
essentially a pro rata distribution that takée consideration not only how much a person
invested with Rust Rare Coin, balso what percentage of theiwestment was returned to them
before the Receiver was appointed.

The Receiver uses the following hypdibal to explain the calculations:

Investor Adjustednvestor Pre-Receivership Percentage
Claim Recovery Return
$100,000 $0.00 0%
B $200,000 $40,000.00 20%
$100,000 $80,000.00 80%

Under this scenario, Investor A would be first to receive distribution, as their
percentage return is 0%. Investor Bl wot receive a distribution unless and until
Investor A has received a 20% perceetaeturn or, in this illustration,
distributions of $20,000.00. In thee Investor A receives $20,000.00 in
distributions and there remain additionanhds to distribute, Mestor B will begin
receiving distributions withnvestor A proportionate ttheir Allowed Claims.
Based on the above illustian, in the event there &n additional $6,000.00 to
distribute, Investor A would rece$2,000.00, and Investor B would receive
$4,000.00 (an additional 2% return to e&ovestor). Investors A and B will
continue to receive distributions to teeclusion of Investor C until Investors A
and B have both received an 80% percentagen. In the event Investors A and
B receive distributions sufficient for both teceive an 80% percentage return and
there remain additional funds to dibuite, Investor C will begin receiving
distributions with Investors A and Bgportionate to their Allowed Claims.

(Mot. at 7 (ECF No. 298).) Using this thed, the Receiver estimates that about 75% of
claimants would receive at ldaome type of distribution.

I

I

I
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lll.  Objections
A. Class-based Objections

1. Class Four Objections

The Receiver’s proposed Class Four corabidlaims from unsecured creditors and
defrauded investors. Unsecu@éditors include, for examplmdividuals who sold items to
Rust Rare Coin but never received paymentgleyees of Rust Rare Coin who never received
their last paychecks or other benefits; and vesmiddro provided services to Rust Rare Coin but
were never paid. Meanwhile, the defrauded irorsstategory includes dhose who invested in
the Rust Rare Coin silver pool.

Daxson Hale (who objects on behalf of himself as well as Jared Clark Gay and J. Scott
Rakozy) (see ECF No. 325-7) and Sara Mefiok (see ECF No. 325-6) are unsecured creditors
who argue that their claims should be placed atass above the defrauded investors. They
maintain that investments areherently risky and that thavestors should have known that
there was a possibility thatei would lose their investment Employees and vendors, by
contrast, simply entered normal, Rosky contracts with what appest to be a typical business.
Because of this difference in risk, the unsecwreditors contend that their claims should take
priority over the investors’ claims.

Alice Jones (who objects on behalf of heragld Jennifer Jones &Wson, Bryan Douglas
Jones, Lindsay Erin Jones, and Courtney ddtielsen) (see ECF N825-8), Gloria Bowman
(who objects on behalf of herself and PhyBewman, David Bowman, Katherine Bowman,
Sarah Bowman, Jeannette Diemamd various affiliated trusend LLCs) (see ECF No. 325-9),

and Kathleen Barlow (see ECF No. 325-10)atelefrauded investorsho argue that their
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investments should receive prioritgave the claims of unsecured creditors response to the
arguments above, these objectorgpout that unsecured creditors do assume risks when they
engage in business. If they did not want t@tan such risks, they should have insisted on
receiving some type of security interest totpct themselves, which would have allowed them
to become secured creditors. The investors ttagosition that absent such security, these
creditors should not gepecial treatment.

The investors also assert that it is standiarihvestor claims to take priority over the

claims of unsecured creditorEor support, they citewvo cases, C.F.T.C. v. Capitalstreet Fin.,

LLC, Case No. 3:09-cv-387-RJC-DCK, 2010 WL 2572349 (W.D.N.C. June 18, 2010), and

S.E.C. v. HKW Trading, LLC, Case No. 8:050-cv-1076 T-24-TBM, 2009 WL 2499146 (M.D.

Fla. Aug. 14, 2009). In both cases, the coupraped distribution plans that prioritized
defrauded investors abeygeneral creditors.

The court is not inclined to change thecRiver’s plan based on these cases. Neither
case includes any legal analysrsexplanation regarding thelagonship between investors and
creditors. Instead, it appearstlin each instance, the recew@ those cases proposed plans
that prioritized investors over creditors, for unlum reasons, and the court accepted those plans
because no one objectéd\either case explains whatcourt should do when a receiver

proposes treating the two groups the santkleth groups objetd that proposal.

2 After initially filing three separate objections, these sabsjectors filed a joint consolidated objection responding

to some of the arguments the Receiver made in resgortheir initial objeatins. (See ECF No. 325-11.)

3 At the hearing, the Receiver speculateat the treatment of general creditir®ther cases may simply reflect the

fact that most of the time, the unsecured creditors, if any, are not entirely innocent. Unlike most Ponzi schemes, this
case involved several legitimate enterprises that empl@gaémployees and engaged in real business with

customers and vendors. In most Ponzi schemes, brasgriegitimate contracts arae and the few employees

involved are often complicit in the fraud to one degree orrempivhich lessens the need to protect their interests in

the distribution plan.
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Ultimately, the court agreasith the Receiver’s view thaquity is best served by
treating the unsecured creditors aledrauded investors as being pafrthe same class. On the
one hand, it is true that the unsemicreditors were, in somense, less blameworthy than the
defrauded investors. They did not engagesky behaviotike the investors did. On the other
hand, the only reason any funds awailable to pay the unsecu@éditors is because of the
unlawful investments Rust Ra@oin obtained. If Rust Raf@oin had simply been a normal
enterprise that had gone outlafsiness, the unsecured creditors likely would have had no
recovery at all. A recovery is possible hbezause this was a Poszheme and the Receiver
was empowered to claw back distributions medearlier investors. Accordingly, in some
sense, the defrauded investors are subaiglitie recovery of the unsecured credifors.

Additionally, the Receiver notes that if thesecured creditors were placed in a class
below the investors, none of the unsecured cret@uld receive any recovery. The Receiver’s
goal is to ensure that as many victims as jpsseceive at least sonaempensation for their
losses and this goal is best accomplished byitigeansecured creditors and defrauded investors
as part of the same class.

Weighing all of these factors—the relative innocence otitteecured creditors, the fact

that the recovery is built on funds contributeddeyrauded investors, aride need to help as

4To be sure, as Ms. Bowman persuasively argued at the hearing, the investors only took wnatlhéske

associated with any investment, not the risk of beirfigadded. Still, it cannot be denied that precious metal
investments are necessarily riskier than, for example, government-backed bonds or federedyoarskiaccounts.

5 Mr. Hale persuasively pointed outthe hearing that the Receiver's administecosts and fees are also in some

sense being paid for by the defrauded investors. The difference, of course, is that the unsecured credghrs—th

not engaging in the same risky belwnas the investors—still took on thernal risks that accompany any contract
entered into in a free market system. Simply puttracts are sometimes broken and damages are sometimes
unavailable. That risk-taking is reason enough to treat the unsecured creditors like the investors rather than like the
court-appointed Receiver.
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many victims as possible—the court agrees wighReceiver that these groups should be treated
the same. Accordingly, all of¢habove objectionare overruled.

2. Thomas Judd Williams (ECF No. 32%-5)

Mr. Williams believes that new class should be addedhe distributiorplan (to take
priority above all others, excefpte administrative costs) fandividuals who had a warehouse or
bailee relationship with Rust Rare Coin. Mr.INdms alleges that he paid $30,000 to Rust Rare
Coin for the purpose of having Rugare Coin purchase silver for him and then store it on his
behalf. Mr. Williams maintains that this puede and storage agreement was never meant to be
part of the silver pool schenoperated by Rust Rare Coin.

The court has already ordered the Receiver to distribute all goods that were being held by

Rust Rare Coin on a consignment, appraisalel@using, or similar basat the time of the
Receiver’s appointment. _(See ECF Nos. 294, 3069 Receiver represents that he has no
record of any silver being purchased or stayedVr. Williams’s behalf.“It appears that [Rust
Rare Coin] merely accepted Mr. Williams’ pagmnt and either never ordered his goods or
ordered his goods and subsequeliyidated them to make paymnts to other investors.”
(Reply at 10 (ECF No. 327).) Because ¢hare no goods to retuto Mr. Williams, the
Receiver recommends that Mr. Williams’s claimtteated the same agher victims of Rust
Rare Coin’s fraud, even if Mr. Williams did nimtend to participaten the silver pool.

Even assuming Rust Rare Coin at some gminthased silver favir. Williams, the court

would nevertheless conclude tihat is not entitled to a highpriority than other victims. Mr.

6 Mr. Williams’s objection was filed by his attorney, FraRked Bennett. He is the only objector represented by
counsel, although Peter Guyon, whose objection is addreds&¢ [ealso an attorney and is representing himself.
7 Although it is not clear whether Rust Rare Coin eaaually purchased silver on Mr. Williams's behalf, Mr.
Williams'’s argument is stronger if the court assumes thaprae point, there was actual silver that he could have

8
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Williams’s situation is analogous to the facts of Lindselpuck, 732 F.2d 619 (8th Cir. 1984),

which is the end result of one of the casesWMilliams cited at thénearing, Missouri v. U.S.

Bankruptcy Court, 647 F.2d 768 (8th Cir. 1981n that case, certain debtors declared

bankruptcy and the bankruptcy tres took control of several grasilos. The trustee sought to
sell the grain but several groups moved to #taysales on the ground thhe bankruptcy court
lacked jurisdiction over the grainthey argued that the grain hadt belonged to the debtors at
the time the bankruptcy petiti was filed and so was beyone tieach of the trustee.

During an initial appeal, the Eighth Ciitaoncluded that the bankruptcy did have
jurisdiction because of the debtors’ possessiadh@fyrain but the court was skeptical that the
debtors had ever actually owned the grainsdduri, 647 F.2d at 774. The Eighth Circuit noted
that, on the preliminary record available, it appdamnore likely that the grain was simply being
warehoused for others, who were the rightfuhevs of the goods. Id. at 778. The Eighth
Circuit warned that the trustee could setl the grain until the bankruptcy court had
“particularly examine[d] its authority to order thale if titte documents indicate that the estate
possesses no substantial owngrsights to the grain and thahy bona fide dispute over the
property exists only betweehird parties.” _Id.

This is the part of the case that Mr. Willia emphasized at the higgyin order to prove
that he is entitled to the retuof silver held by Rust Ra@oin. He argues that, similar to

Missouri, Rust Rare Coin merely possessederatian owned, the silver, and the Receiver

claimed. In order to give Mr. Williams the benefit of RRstre Coin’s unclear records, the court will presume that
(at least at some point), Rust Rare Coin did purchase silver for Mr. Williams.

8 Mr. Williams’s attorney, Mr. Bennett, referred to this casthe hearing as “In re Cox Cotton Co.” That was the
name of the underlying bankruptcy but not the nameeotititision by the Eighth Circuit to which Mr. Bennett was
actually citing.
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accordingly lacked authority to selPitBut Mr. Williams ignores wat happened after Missouri.
Notwithstanding the Eighth Circuit’s skepticism, lndhe bankruptcy court and the district court
concluded that the trustee didvieahe right to sell the graimd authorized him to do so.
Lindsey, 732 F.2d at 622. Rather than appealdider, certain ingliduals who claimed an
ownership interest in the graimoke into the silos and stole 31,0@@shels of soybeans that they
claimed was their property. Id. They were heldantempt of court for terfering with the sale
and, after appealing that contenmptier, argued that the banktcy court never should have
authorized the sale of the grain due to the te#fdkue ownership. But the Eighth Circuit rejected
this argument, holding that thedividuals could not challengedtsale order in the collateral
contempt appeal because they halédiato appeal the original ordét.ld.

Here, similarly, the court already helgh@ceeding to determénwhether the Receiver
could sell all of the silver in its possession. . Mfilliams did not objecas part of that motion
and the court authorized the Receiver to liquidditRust Rare Coin inventory. (ECF No. 294.)
Accordingly, even assuming there had at sometfxeen silver that MiWilliams could have
claimed, the court has already ordktiee sale of such silver. As Lindsey, it is now too late
for Mr. Williams to argue that hie entitled to the actual goods.

For those reasons, Mr. Williamsll be receiving a monetanjistribution rather than a
distribution of goods, like all der investors and unsecureeéditors. The only remaining

guestion is whether that didirtition should take priority ovehe other claims. The court

9 Part of the court’s holding in Missouri turned on derfarovisions of the Uniforn€Commercial Code that cover
fungible goods like grain. See Missouri, 647 F.2d ati¥I8. The same provisions have been adopted by Utah.
See Utah Code § 70A-7a-207. Although the issue wilsrigded, the court will assoe for purposes of this
analysis that the silver pieces purchalsedir. Williams were similarly fungible.

10The Eighth Circuit also briefly s&d that, in any event, it believed tflistrict court’s “extensive analysis”
regarding the legality of the sale order was correct. Lindsey, 732 F.2d at 622.

10
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concludes it should not. In makj this determination, the couras reviewed Basin Elec. Power

Co-op v. ANR Western Coal Dev. Co., 105 F.3d 417 (8th Cir. 1997), which is the other case

cited by Mr. Williams at the hearing. Thewt has also reviewed Utah Code 88 70A-7a-207
and 70A-7a-403, which Mr. Williams also asked ttourt to consider. While these sources
discuss an individual’s right toertain goods when theredasvarehouse relationship, none of
them address what to do when the goods no loexjst. Absent any other authority, and
mindful of its broad disetion to craft fair andeasonable distributions Ponzi scheme cases,
the court concludes Mr. Wiams should be treatetie same as unsecured dteds. That is the
category that his claim most resembles and feistime reasons that tinesecured creditors are
not being placed in a class above the defraumesstors, the court concludes Mr. Williams
should be included in Class Four as well.

For the foregoing reasons, Mr. Méims’s objectionis overruled.

B. Rising Tide Objections

1. Alan Lambert (ECF No. 325-1)

Although Mr. Lambert initially filed an objectip counsel for the Receiver represented at
the hearing that Mr. Lambert had agreed to erifv that objection. Asordingly, the court does
not address this objection.

2. Wayne Hall (ECF No. 325-2)

Mr. Hall objects on the ground that “it makeo sense to me how someone who’s net
loss was $10,000 could potentially get a disttion, while someone who's net loss was
$1,000,000 could potentially get nothing.”

The court recognizes thaiette are large disparities in the amounts that different

individuals invested and thttis presents a particulargiiem for creating an equitable

11
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distribution. While there is no sirtgpanswer, the courftimately agrees witlthe Receiver that
the best way to handle the @ifént investment amounts isfaxus on the percentage of
recovery, rather than the raw nbers. In other words, whatatters is not whether someone
invested $10,000 or $1,000,000, but what percerdagesir investment they have already
recovered. Relying on percentagaeans that, in some cases, Mall's concern will come
true: a person who invested $1 million and &lasady gotten some of that money back may
receive nothing, while a person who invested, 820 and has not yet gotten any money back
will receive a distribution. But the inverse is ataee. If someone invested $1 million and has
not yet gotten any of it back, that investall receive a distributtn before someone who
invested $10,000 and has alreadytgohalf of it back. Althogh imperfect, the court agrees
with the Receiver that this the best possible option.

Accordingly, Mr. Hall’'sobjection is overruled.

3. Adam Wells (ECF No. 325-3)

Mr. Wells argues that each claim should baleated individually, ratkr than be paid out
as part of a formula.

At least to some extent, each claim will beieeved individually. The Receiver is taking
each claim and comparing it to baaukd transfer records to determiwhether it is legitimate. If
the Receiver rejects any claimsg tindividual claimants will be able to challenge that decision
before this court. Aftereceiving this explanation fromeéhtReceiver’s counsel during the
hearing, Mr. Wells agreed that the process wiasafal acknowledged that any concerns he had
about how his specific investmeatount was calculated could dgdressed at a later time.

Accordingly, in light of the conversam that occurred at the hearing, Mr. Wells’

objection is overruled.

12
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4. Catherine and Jim Binsacca (ECF No. 325-4)

The Binsaccas’ objection details all of thgyattve consequences they have suffered as a
result of their investment itihe silver pool. Certainly, #se consequences bring home the
gravity of Rust Rare Coin’s fraud. But the fétat the Binsaccas were innocent victims has no
bearing on the merits of the propdsdistribution plan. After hlexcept in hose situations
where the Receiver may affiatively allege that an investor adtin bad faith, the court will be
treating each investor as an innocent victimcaese of the number ofdividuals involved in
the scheme and the wide variety of differentwmstances the investors face, the court cannot
instruct the Receiver to engage in an individigal assessment of eaclvestor to determine
who has the most sympathetic ca3ée court must treat the invest the same alse be guilty
of arbitrariness.

The Binsaccas also argue that the partitritutions that thewere given before the
Receiver was appointed should tiotit the size of their clairmow because that money was
used to pay taxes. But the court cannot iotide Receiver to exempt the Binsaccas from the
requirement that their claim lagljusted based on distributiofey have already obtained.
There are no articulable lingsat can be drawn regarding &rhto count pre-Receivership
disbursements and when to disxejthem. Money disbursed by Ré&&dre Coin to its investors
could have gone toward taxes, interest payts on loans, house payments, car payments,
college tuition, other investments, a vacationt oould have simply been left in a savings
account. There is no way for the court @& Beceiver to determine which of these
disbursements should be ignomatt which should be counted wheadculating the size of each
investor’s claim. The court is tasked with dneg a “fair and reasonablelistribution plan (see

S.E.C. v. Byers, 637 F. Supp. 2d at 174), and hitrary rule that coustsome pre-Receivership

13
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distributions against the amountatlaim, while disregardingther disbursements, would not
meet that standard. Counting @disbursements, as the Receipesposes, is the fairest solution.

For these reasons, the Binsaobjection is also overruled.

C. Mr. Guyon Objection (ECF No. 325-12)

Finally, Peter Guyon, who is a licensed atéyrand claims to he represented Rust
Rare Coin and various membergioé Rust family for the last fty years, has filed an objection
that challenges many differeaspects of the lawsuit as a whole. Mr. Guyon argues, for
example, that there was no Ponzi scheme orisiesuraud; that if ther was a Ponzi scheme, he
was not part of it; that b court lacks jurisdiction over the matter since any fraud or
embezzlement would be state laiglations, not federal law viations; that ceain questions
surrounding the definition of a Ponzi scheme shaeldertified to the Utah Supreme Court; and
that this case (assuming it is prdgen federal court) should beefore a bankruptcy judge rather
than this court.

First, the court has alreadgrcluded that it has jurisdictiaver this case._(See ECF No.
22.) For the sake of completenessefieats those fimags here.

There are two statutory bases for federal subject-matter jurisdiction: diversity

jurisdiction under 28 U.S.C. 8§ 1332 andédeal-question jurisdiction under 28

U.S.C. 8 1331. Federal-question jurigitin exists for alclaims “arising under

the Constitution, laws, ordaties of the United States28 U.S.C. § 1331. “A

case arises under federal law if its wekgdled complaint establishes either that

federal law creates the cause of actiothat the plaintiff's right to relief

necessarily depends on resolution gtiastantial question of federal law.”

Morris, 39 F.3d at 1111.

Nicodemus v. Union Pac. Cor@18 F.3d 1231, 1235 (10th Cir. 2003).

Here, the complaint alleged that Rust Rare Coin violated federal securities laws (see

Compl. 11 8, 21-78, 86-91), which creates feldguastion jurisdiction.The court also has

14
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supplemental jurisdiction over the related violati@f Utah securitieaws (see Compl. 11 92-
108), because those claims are commingled thighalleged federal law violations. See 28
U.S.C. § 1367. Accordingly, to the extévit. Guyon’s objection callenges the court’s
jurisdiction over this matter, it is overruled.

Second, the court concludes Mr. Guyonas the proper person to challenge the
existence of the Ponzi scheme aghmle. It is true, as he claims, that this court has so far made
only preliminary findings regarding the existencead®onzi scheme. That is because, at least for
now, the court is not inclined to make anydli findings until the related criminal matter is
resolved. Once it has been resolved, it will béoutie Plaintiffs (the CFTC and the State of
Utah) and the Defendants (Rust Rare Coin, Gaiglest, Denise Rust, and Josh Rust) to either
stipulate to certain findings or fally litigate this adbn through to a final judgment. In other
words, the issue of the Ponzi scheme is ultilpddetween the Plaintiffand the Defendants, not
Mr. Guyon.

On the other hand, Mr. Guyon is certainly entitled to argue that he personally was never
part of the Ponzi scheme. But objecting ® Receiver’'s motion is not the proper forum for
doing so.

Mr. Guyon'’s involvement in #n Ponzi scheme may be relevant in one of two ways.

First, if he was simply a victim of the Ponzhsene (either as a defrauded investor or as an
unsecured creditor), then he miik a claim with the Receiven order to obtain a partial
recovery through the distribution process. IfMas Guyon appeared toage at the hearing, he
does not view himself as a victim of the schementhe can simply decline to file a claim and
will receive no distribution. In that case,\Wweuld have no particular interest in how the

distribution procedure works.

15
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Alternatively, Mr. Guyon may actually tzenet beneficiary from the Ponzi scheme,
meaning he received more in distitions than he invested. 46, the Receiver may file an
ancillary action against Mr. Guyon ttaw back some of the preeBeivership distributions that
Mr. Guyon received! If the Receiver files such action, then Mr. Guyon can raise his
argument that he was not parttloé Ponzi scheme in that cad€ither way, his objection is not
proper at this time.

Next, Mr. Guyon obijects to the court’s or@ppointing the Receiver, arguing that the
order deprived him of his rigld obtain a recovery from Rust RaCoin through other means.
In particular, Mr. Guyon objects toahpart of the court’s orderdhprohibited anyone, including
creditors, from filing a bankruptagyetition. (See ECF No. 22 aB%(a).) Mr. Guyon argues that
had this matter gone to bankrupta creditors committee could halveen created to oversee the
operation of the Rust Rare Coin businesses. Whgt Rust Rare Coin could have continued to
make a profit even while the investigatimas ongoing. Instead, tiieceiver elected to
liquidate all of the Rust RaK@oin businesses, which Mr. Guyorlibees has limited the size of
the recovery available to thvectims of Rust Rare Coin.

Mr. Guyon misrepresents the breadth ofdbert’s order. The court ordered that no
bankruptcy petition be filed “excepy leave of the court.”_(Idcat § 35.) Mr. Guyon or any of
the other creditors could have moved to inteeventhe suit and filed motion for permission to
move this matter to the bankraptcourt instead. They eledt@ot to do so. Mr. Guyon cannot

now complain about the choicttee Receiver has made to liquiedhe estate when he never

1 The Receiver's counsel representedmuthe hearing that the Receiver hadywitdecided whether to pursue an
ancillary action against Mr. Guyon.
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moved earlier to have the difttion of the estateverseen by a differepudge or a different
venue.

Finally, Mr. Guyon asks the cdup certify three questions tbhe Utah Supreme Court.
Each of these questions involves what presumgta standards of proapply to determining
whether a Ponzi scheme exists. Again, to thenéxtese questions ardated to proving that
there was no Ponzi scheme at all in this caseetissses should be raiskbg the Plaintiffs or the
Defendants, not Mr. Guyon. If, on the other hahdse questions are related to proving that Mr.
Guyon personally was not a victim of the Pasitieme, then he may raise the issue in an
ancillary suit if such a suit is filed against hifm.

For all of the above reasomdr. Guyon’s objection is overruled.

At the hearing, Mr. Guyon noted that lm&d requested certain discovery from the
Receiver and that the Receivwrd Mr. Guyon had agreed tolagresolving their discovery
dispute until after this ordevas issued. Copies of Mr.ugon’s request for production of
documents and request for admissions were athtthhis objection._(See Ex. 4 to ECF No.
325-12.) The court makes no fingmregarding the appropriatesseof these requests. To the
extent Mr. Guyon still seeks discovery, he arelReceiver's counsel should meet and confer
regarding what, if any, discoveryappropriate in light of this ordein the event of any dispute,
discovery motions will be heard by Chief Magistrate Judge Dustin Pead.

I
I

I

2 This is not to say that the court wdulecessarily agree to certify the questibtisey were raised in an ancillary
suit, merely that the issue could be flliyefed and reviewed at that time.
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ORDER
All of the objections received in resmse to the Receiver’'s motion to approve the
proposed distribution plan are OVERRULED. Trhetion to approve the stiribution plan (ECF
No. 298) is GRANTED.
DATED this 20th day of August, 2020.
BY THE COURT

Jemss Compert

Judgél'enaCampbell
United States District Court
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