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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CORY FIRZLAFF, MEMORANDUM DECISION AND
o ORDER DENYING WM. H. REILLY &
Plaintiff, CO.'S RULE 37-1 SHORT FORM
DISCOVERY MOTION RE CORY
V. FIRZLAFF'S REFUSAL TO PRODUCE
WM. H. REILLY & CO.. ZJZO)MPETING DOCUMENTS (DOC. NO.
Defendant.

Civil No. 2:18<¢v-00915-[BB-DAO
Judge David Barlow

Magistrate JudgBaphne A. Oberg

Before the court is Defendant WM. H. Reilly & Co.’s (“Reilly”) Rule B&Slort Form
Discovery Motion Re Cory Firzlaff's Refusal to Produce Competing Docunéedly Mot.”),
Doc. No. 42.This case was brougty Plaintiff Cory Firzlaff against Reilly, his former
employer, asserting claims for unpaid bonuses and reimbursem@&d<ompl. 11 10-14, 18—
32, Doc. No. 2-1.)Reilly nowseeks to compélr. Firzlaff to produce documents related to a
separateompany that Mr. Firzlaff owned and operated during his employmiémReilly.
Having reviewed thearties’briefing and considered the arguments of counsel at the June 4,
2020 hearing (Doc. No. 50), the court DENIES Reilly’s motion for the reasons set forth below.

BACKGROUND

Mr. Firzlaff worked forReilly from 2000 to 2017 as its sole sales representative selling
industrial products in the intermountdarritory of Utah, Montana, western Wyoming, and

Idaha (Compl.q1 6-7, 16, Doc. No. 2-]1.Mr. Firzlaff filed this action against Reilly in
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November of 201&llegng Reilly failed toreimburse him for businesxpenseand to pay him
bonuses due under his employment conttatd)ing$392,622.31. I{l. at 9-13, 18.)Reilly
deniesthese allegationé its Amended Answer (Doc. No. 10) aasserd nocounterclaims
against Mr. Firzlaff

In Request for Production No. 3Bgeilly askedMr. Firzlaff to produce “[a]liDocuments
that evidence, constitute, concern, refer, or relate to projects and/or jobsNhTeeritory for
which You received payment prior to July 2017 but which You did rpmirte¢o Reilly.” Ex. 1
to Reilly Mot., Reilly’s Second Set of Disc. Regs. to Cory Firzlaff 7, Doc. No. 42-1.) Mr.
Firzlaff initially objected to the request based on relevance and proportionality and stated that he
had no responsive documents. (Ex. 2 to Reilly Mot., Pl.’'s Resp. to Reilly’s Second Set of Disc.
Reqs. 3—4, Doc. No. 42)2Mr. Firzlaff later testified in his deposition théiring his
employment with Reillyhe started a new compaoglled TC Sales which sold industrial
products that Reilly did not offer. (Ex. 3 to Reilly Mot., Firzlaff Dep. 19:17-25, 20:23-21:2,
316:13-18, Doc. No. 42-3.). Reilly’s counsel requested that Mr. Firzlaff produce documents
related to TC Saleas response to &juesiNo. 35 (Id. at 316:20-25, 317:12-14.) Atftthe
deposition, Mr. Firzlaff provided an amended responsestpuBsiNo. 35 which renewed his
objections based on relevance and proportionality, further objected that the requastody
burdensome and oppressive,” and stated he would not produce the requested documents. (Ex. 4
to Reilly Mot., Pl.’'s Am. Resps. to Reilly’s Second Set of Disc. Regs. 3-4, Doc. No. 42-4.)

The fact discovery period ended on October 31, 2038 (rder Granting Second
Stipulated Mot. to Extend Case Deadlines 1, Doc. No. 22.) However, Mr. Firzlgftsitien

did not take place until March of 2020. Counsel explained at the June 4, 2020 hearing that the



parties agreed to delay the deposition until discovery disputes regarding other documsts reque
were resolved. However, the partres/er sought an extension of the fact discovery deadline
beyond October 31, 2019 to accommodate the depositisma resultthe parties proceeded with
expert discovery and completed it in April of 2020, only a month after Mr. Firzlaff's deposit
(See Order Granting Stipulated Mot. to Extend Expert Deadlines, Doc. No. 35.) Additionally,
Mr. Firzlaff filed a Motion for Paial Summary Judgment (Doc. No. 41) on the dispositive
motion deadline of May 1, 2020, which remains pending. Reilly then filed the instant discovery
motion on May 14, 2020.
DISCUSSION

Reilly seeks an order compelling Mr. Firzlaff to produce documents related toléd€ Sa
activities during his employment with Reilly, whi&teilly considers responsive teguest .
35. Reilly Motion 1-3, Doc. No. 42.) Reilly contends Mr. Firzlaff “admitted under oath in his
deposition that he established a competing company” and asserts selling products fe@sTC Sal
rather than Reilly castituted a breach of the duty of loyalty under Utah lal. at 1-2.) Reilly
argues the TC Sales documents are relevant because “any business [Mr.] Firziievansg
away from Reilly in breach of his duty of loyalty should offset any damages vizlaff has in
this case.”(ld. at 2)

Mr. Firzlaff counters that the documertask relevancéo the claims or defenses in this
case because Reilly has not asseideg counterclaim againgir.] Firzlaff, nor has it pled
breach of fiduciary duty, ungienrichment, or setoff as affirmative defense#l.’s Opp’n to
Def.’s Rule 37-1 Short Form Disc. Mot. (“Firzlaff Opp) 2—3, Doc. No. 47. Mr. Firzlaff also

disputes Reilly’s characterization of his deposition testimony, pointing outehastifed that



TC Sales didot compete with Reilly andnly sold products Reilly did not offerld( at 2)
Finally, Mr. Firzlaff argues Utah courts have left open the question of whether@oyee
owes a duty of loyalty not to compete witbriemployer. £eeid. at 3)

Rule 2€b) of the Federal Rules of Civil Procedure governs the scope of discovery and
allows parties todbtain discovery regarding any nonprivileged matter that is relevant to any
partys claim or defense and proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1).

As an initial matter, Reilly’s assertion that Mr. FirZl&idmitted under oath in his
deposition that he established a competing company” (Reilly Mot. 1, Doc. Nis. 42)
unsupported by the portions of the deposition transcript filed with the motion. In the transcript
sectiongrovided to the couriyir. Firzlaff testfied only that TC Sales did not compete with
Reilly andthat TC Salesold products Reilly did not offer. (Ex. 3 to Reilly Mdkirzlaff Dep.
19:17-25, 20:23-21:2, 316:13-18, Doc. No. 42-3.) Thugrdmiseunderlying Reilly’s
motion—that Mr. Firzlaff's testimonylemonstratebe established a competing company—
appears to bensupported.

Further, even if Mr. Firzlaff's testimony did support Reilly’s contention, Reillyras
asserted counterclainfor breach of the duty of loyalty, nor hiisasserted angotentially
related affirmative defensasich as seff, breach of fiduciary duty, or unjust enrichmeithe
only claims pleaded in this case are Mr. Firzlaff's claims related to dilpo@iuses and
reimbursements.Sée Compl., 11 10-14, 18-32.) Akilly has failed to demonstratew the
requested TC Sales documents are relevant to Mr. Firzlaff's cfarmspaid bonuses and
reimbursementer to Reilly’s defenses to those clairaader the operative pleadings as they

stand



Reilly relieson Utah case law recognizing thiatcertain circumstances, an employee
might owe a duty of loyalty not to compete with an employéowever, neitheHeartwood
Home Health & Hospice LLC v. Huber, 2020 UT App 13, 459 P.3d 1060, rinince, Yeates &
Geldzahler v. Young, 2004 UT 26, 94 P.3d 17addressewhether employees owe a duty of
loyalty not to compete with their employénsthe circumstances presented herfeurther,
neither caséolds that a breach of the duty of loyalty provides a setoff against dafoagéser
claimswhere a party has failed to plead an affirmative claim or countereléegingbreach of
the duty of loyalty. Instead, both cases involved affirmative claims for breaaiuby by an
employee.Cf. Prince, 2004 UT 269 7(addressing law firm’s claim for breach of fiduciary duty
against former associatéjeartwood, 2020 UT App 13, T 5 (addressing home health care
agency'’s claim for breach of the duty of loyalty against former employees). SimpReily,
has notitedany casebolding that a breach of a duty of loyalty provides a setoff against
plaintiff's damagesvhere nacounteclaim for such a breach has been pleaded

Moreover, even if the case law supportedairgument thaan unpleadetireach of the
duty of loyalty could offset damages as to other claReslly has offeredho rationalefor

treating dreach othe duty of loyalty as a setdfi this particular caseFor exampleReilly

! Prince, Yeates & Geldzahler v. Young imposed a fiduciary duty of nazempetition specifically

for Utah attorneys employed by law firms or legal services providers, based am plaet court’s
authority to regulate members of the Utah Bar. 2004 UT 26, 1 23, 94 P.BtB&¢8use of the
privilege granted to engage in the practice of law, we impose upon members of our bar a
fiduciary duty that encompasses the obligation to not compete with their employer, which we
define as any law firm or legal services provider who may employ them in acéguity,

without the employer’s prior knowledge and agreementigartwood Home Health & Hospice

LLC v. Huber held there was no breach of a duty of loyalty when a home health aide’s patients
followed her to a new employer. 2020 UT App 13, 1 28, 459 P.3d 1060.



neveralleged it failed to pay Mr. Firzlaff bonuses or reimbursements because petedwmith
Reilly during his employment.S¢e Reilly’s First Am Answer to Pl.’'s Compl., Doc. No. 10.)
Thus, ndfactual connectioexistsbetween Mr. Firzlaff's claimed damageslating to unpaid
bonuses and reimbursements and the purported breach of the duty of [dheltgfore the
court is upersuaded thaturported breach of the duty of loyalty should be treatedsatoff
against Mr. Firzlaff's claimed damagesthis caseand is unpersuaded theguestedlocuments
are relevant to the claims as they stand.

Finally, allowing Reilly to pursue discovery omaw,unpleaded claim for breach of the
duty of loyaltyatthis stagevould significantly delay resolution of tliase The fact discovery
and expert discovery periods have closed, the dispositive motion deadline has passed, and
motionfor partialsummary judgment is pendingSeé Order Granting Second Stipulated Mot. to
Extend Case Deadlines 1, Doc. No.(@@tdber 31, 2019 fact discovery catf); Order Granting
Stipulated Mot. to Extend Expert Deadlines 1, Doc. No. 35 (April 17, 2020 expert discovery cut-
off; May 1, 2020 dispositive motion deadline); Mot. for Partial Summ. J., Doc. NolfRailly
werepermitted to pursue thisewline of inquiry, fact discovery and expert discovery would
need to be reopened to allow the parties to investigateture and extent dfie allegedly
competing activities anttheamount ofany claimed setoffSuch a delays unwarranted given
the circumstances atis caseand the lack of relevancy of such discovery

CONCLUSION

As set forth above, Reilly has not asserted@unterclaim or affirmative defense based
on a breach of the duty fyalty. FurtherReilly hasfailed to demonstrate the requested TC

Sales documents are relevant to either Mr. Firzlaff's claims for unpaid soande



reimbursements or eilly’s defenses to those clairaader the pleadings as they stand.

Therefore, the court concludes that Reidlynot entitled to pursue discovery regarding those

documents anBENIES Reilly’s motion.

DATED this 19th day of June, 2020.

BY THE COURT:

Lppline A. %

Daphine A. Oberg
United States Magistrate Judge



