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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH

ALFWEAR, INC., MEMORANDUM DECISION
AND ORDER

Plaintiff,
Case No. 2:19-cv-00027-CW-JCB
V.
District Judge Clark Waddoups
KULKOTE, LLC,
Magistrate Judge Jared C. Bennett
Defendant.

This case was referred to Magistrate Judge Paul M. Warner pursuant to 28 U.S.C.
8§ 636(b)(1)(A)! Due to Judge Warner’s retirement, this case is now referred to Magistrage Judg
Jared C. BennettBefore the court is Plaintiff Alfwear, In¢:Alfwear”) and Non-Rrty Kevin
Boyle’s (“Mr. Boyle”) Motion to QuashSubpoena Duces Tecum to AT&Under DUCIVR 7
1(f), the court has concluded that oral argument is unnecessary and therefore decraEsn
on the written memoranda. Having reviewed the parties’ briefs and relevant lawuthgrants
the motion for the reasons set forth below.

BACKGROUND

OnJune 26, 2020, Defendant Kulkote, LLC (“Kulkots8rved a subpoena duces tecum

on AT&T to obtain the phone records of Mr. Boyle, Alfwear’s founder. In the instant motion,

Alfwear and Mr. Boyle move to quash the subpoena on the groundsithattitmely, seeks

' ECF No. 68.
> ECF No. 89.
% ECF No. 57.
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irrelevant informationand exceeds the proportional needs of this case. Kulkote opposes the

motion.

LEGAL STANDARD
A subpoena served on a third party pursuant to Rule 45 of the Federal Rules of Civil
Procedure is considered discovery within the meaning of the Ritesy. United States, 164
F.R.D. 556, 556-57 (N.D. Okla. 1995). Accordingly, considerations of both relevance and
proportionality govern the subpoena at issue in this case. Under Rule 45, a person subject to a
stbpoena may file a written objection and seek to have the subpoena modified or quashed on the
grounds that it fails to allow a reasonable time for compliance, requires disctdgrivileged
or other protected materials not subject to any exception, or subjects a person to undue burden.
Fed. R. Civ. P. 45(d)(3)(A)(if#v).
Moreover,Rule 26(b)(1)sets forth the scope of discovery and provides:

Parties may obtain discovery regarding any nonprivileged matter

that is relevant to any party’s claim or defense and proportional to

the needs of the case, considering the importance of the issues at

stake in the action, the amount in controversy, the parties’ relative

access to relevant information, the parties’ resources, the

importance of the discovery in resolving the issues, and whether

the burden or expense of the proposed discovery outweighs its

likely benefit. Information within this scope of discovery need not

be admissible in evidence to be discoverable.
Fed.R. Civ.P.26(b)(1).Underthis standard;relevance”hasbeenbroadlydefinedto include
“any matterthatbearson, orthatreasonablycouldleadto othermatter[sjthatcouldbearon,any

issuethatis or maybein thecase.”United Sates v. Childs, No. CR-09-146D, 2018WL

775018.at*3 (W.D. Okla.Feb.7, 2018)(citationsomitted).
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Theburden ofestablishinggroundsfor quashing the subpoefalls on the moving party,
with theparty seekingio quash a subpoemarryinga particularlyheavyburdenasopposedo
oneseekingonly limited protection.ln re Coordinated Pretrial Proceedingsin Petroleum Prod.
Antitrust Litig., 669 F.2d 620, 623 (10tir. 1982);SE.C. v. Goldstone, 301 F.R.D. 593, 646
(D.N.M. 2014).The objectingparty must submita particularandspecificdemonstration diact,
asdistinguishedrom stereotypedndconclusorystatements.Gulf Oil Co. v. Bernard, 452U.S.

89, 102 n.16 (1981()nternalquotationmarksandcitationsomitted).

ANALYSIS
The court concludes that the subpoena should be quashed because, as shown below,
() the subpoena untimelyand (1) the materials sought are not relevant or proportional to the

needs of the case. Therefottee subpoena is quashed.

. Untimely

As an initial matter,ie subpoena was not timely served. Fact discovery in this action
closed on April 24, 2020, and Kulkote served the subpoena on AT&T on June 26, 2020. Rule 45
subpoenas sought after the discoveryattitateare improper attempts to obtain discovery
beyond the discovery period and should be quashed on thisHiakes. v. Myers, No. 09CV-
01307 MAD/DEP, 2013 WL 2418252, at *5 (N.D.N.Y. June 3, 2018)JH&napartyissues
subpoenasafterthediscoverydeadlinehaspassedo obtain documents thearty wasawareof
beforethe discoverycutoff date,the subpoenaanddiscovery requests should be denigdée
also 9A CHARLESALAN WRIGHT & ARTHURR. MILLER, FEDERAL PRACTICE AND PROCEDURES

2459(3d ed.).
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Kulkote argueghatits untimelinessshould beexcusedandattributesthedelayto Mr.
Boyle’s misidentificationof Verizon, asopposedo AT&T, ashiscellularprovider.However,
this argumenis unpersuasivbecausdulkote learnedthatAT&T, andnotVerizon waslikely
Mr. Boyle’s cellular providerin early March,andthereforecouldhavemettheApril 24th
discovery deadline. Moreovef,Kulkote believedtheinformationwasimportantto its casejt
could haveattemptedo show goodcauseo modify the scheduling order, biitdid not.

Accordingly, themotionto quash the subpoeismgranted?

. Neither Relevant nor Proportional

Even if the subpoena was timely, tinaterialssought in the subpoena areither
relevantnor proportional to the needs of this case. The subpoena seek# kbs,location
information, and text message content for Mr. Boyle’s phone from June 25, 2019 to July 1, 2019.
Kulkote contendshis information iselevant to discovering who left a threatening note on the
car of aKulkote employee. It is unclear to the court, and Kulkote fails to explain, how this
information is relevant to thelaims and defenses in this case, whichsledh theadjudication
of the trademark infringement. The subpoena also seeks all phone recordd aressages
between Mr. Doyle’s phone and six other phone numbers from October 1, 2018 to the present.
Kulkote asserts that these records are relevant bettaygeayreveal influencer coordination
of witness testimonyy Mr. Boyle.This allegation is ksed on pure speculation. There is no

foundation to show that this subpoena would whaeproper communications or be fruitful in

4 The court also recognizes that Kulkote could have sought to extend the discovery deadline afte
it has passed based on a showing of good cause and excusable neglect. Fed. R. Civ. B.6(b)(1)(B
However, Kulkote has not attempted to make such a showing.



Case 2:19-cv-00027-CW-JCB Document 69 Filed 07/21/20 Page 5 of 5

any waypertaining to the claims and defenses at issue in this litig&ioen the scant
relevance of the subpoenaed infatian to the claims and defenses in this action, requiring a
production of nearly two-years’ worth of information Mr. Boyle’s phone records is not
proportional given the limited relevance value. In other words, the juice is not wortjutezs.

Accordingly,the relevancynd proportionality objectiorare sustained.
ORDER
Based on the foregoingl IS HEREBY ORDERED thathe Motion to Quash Subpoena
Duces Tecum to AT&Tis GRANTED.
IT IS SO ORDERED.
DATED this21st day of July 2020.
BY THE COURT:

__;'_'—— - "\-:h
____._,_.——'_

JARED C. BENNETT
United States Magistrate Judge

> ECF No.57.
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