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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH

BRAD HOLDAWAY,
MEMORANDUM DECISION
Plaintiff, AND ORDER

V.
Case No. 2:19-cv-00467-JCB
PROVO RIVER WATER USERS

ASSOCIATION, a Utah corporation,
Magistrate Judge Jared C. Bennett
Defendant.

All parties in this case have consented to Magistrate JeageM. Warneconducting all
proceedings, including entry of final judgment, with appeal to the United States Court ofsAppeal
for the Tenth Circuit. See28 U.S.C. § 636(c); Fed. R. Civ. P. 73. Due to Judge Warner’s
retirement, Magistrate Judge Jared C. Beriaetbw assigned to preside over this acfion.

Before the court is DefendaRtovo River Water Users Association'® RWUA") motion to
dismiss® Under DUCIivVR7-1(f), the court has concluded that oral argumentrigcessary and
therefore decidethe motion on the written memoran&eeDUCIVR 7-1(f). Having reviewed
the parties’ briefs and the relevant law, tioeirt renders the following Memorandum Decision

and Order.

1ECFNo. 12.
2 ECFNo. 18.
3ECFNo. 7.
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BACK GROUND*

Plaintiff Brad Holdaway (“Mr. Holdaway was employed biPRWUAas aWaterMaster
from March 5, 2018 to October 18, 2018. Although most of Mr. Holdaway’s workpiaale
outside of the office, Mr. Holdaway routinely accessed the office building in the morning and
evening hours teetrievereports and complete upcoming schedules.

On September 3, 2018, Mr. Holdaway arrived at the office around 6:30Wfhen he
entered the buildingyir. Holdawayobserved that Keith Denos, his supervisor, had his office
door closed. Approximatively ten minutes after Mr. Holdawayresal at the office he
witnessed Shawna Orlando, an administrative assistant, exit Mr. Denos'dafteesd by Mr.
Denos soon afteMr. Holdawayclaims thait was“apparent’to himthat Mr. Denos and Ms.
Orlando “were engaging in sexual activity at the officéfter this incident, Mr. Holdaway
alleges he agaiencountered Mr. Denos and Ms. Orlando working alone together late at night on
September 8th ardterobserved either one or both of their vehicles in the parking lot at night
on September 28th and October 9th. Other than seeing them or their cars tbgether,
Holdaways amended complains silent as to any othéndicia that made it “apparent” to him
that sexual activityhad occurred between Mr. Denos and Ms. Orlando.

After “discovemg” the purportedaffair, Mr. Holdawayallegesthat“things became
hostile at work’becauséMr. Denos began working towards endimgr[ Holdaways]
employment.® On October 9th and 15th, comments were made to Mr. Holdaway inferring tha

his job was of a temporary nature, aod,another occasioMr. Holdaway was tolthathe was

4 Unless notedtherwise, he background facts are drawn frfin Holdaways amended complaint
SECFNo. 5 at 3.
61d.
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not a good fit and should look for another job. @ctoberl6th, Mr. Denosotified Mr.
Holdawaythat October 31st would be Mr. Holdavisalast day.

Two days later, on October 18, 2018, Mr. Holdaway hand delivered a letter to Mr. Denos
whereinMr. Holdaway complained of a sexually hostile work environmEné letter described
the September 3rdliscovery” of sexual relations between Mr. Denos and Ms. Oswald and noted
the times thaMr. Holdaway had observed Mr. Denos and Ms. Orlando workirige office late
at night. Mr. Denos terminated Mr. Holdavisgmployment upon readinpe letter.

Mr. Holdawayfiled suit againsPRWUA on July 5, 2019, alleging causes of action for
sexual harassment and retaliation in violation of Titledfiihe Civil Rights Act of 1964, 42
U.S.C. 88 2000& 2000-17PRWUAmoves to dismiss both causes of action pursuant to Rule
12(b)(6).PRWUASs motion is well taken.

LEGAL STANDARD

“To survive a motion to dismiss [under Fed. R. Civ. P. 12(b)(6)], a complaint must
contain sufficient factual matteaiccepted as true, to ‘stad claim to relief that is plausible on its
face.” Ashcroft v. Igbal556U.S. 662, 678 (2009) (quotirell Atlantic Corp. v. Twomb)y650
U.S. 544, 570 (2007)Rlausibility, in the context of a motion to dismiss, constitutes facts which
allow “the court todraw the reasonable inference that the defenidaiaible for the misconduct
alleged.”ld. When determining plausibility, theourt accepgall well-pleaded allegations in the
amended complairats true and viesthose allegations in the light midavorable to the
nonmoving partyStidham v. Peace Officer Standards Trainiag5 F.3d 1144, 1149 (10th Cir.
2001).The court’s search for such allegations is limitethefour corners of themended

complaint, documents attached thereto, and any external documents that are cefiertrece
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amended complaint whos@thenticityis not indispute. Jacobsen v. Deseret Book C237 F.3d
936, 941 (10th Cir. 2002Dxendine v. Kaplar241 F.3d 1272, 1275 (10th Cir. 2001

DISCUSSION

l. Sexual Harassment Claim

Mr. Holdawayhasfailed to statea claim for hostileenvironmensexualharassmentitle
VII prohibitsanemployerfrom “discriminat[ing] againstany individual with respecto his
compensatiornterms,conditions, or privileges of employmeritasedonsex 42 U.S.C. §
2000e2(a)(1).“[C]ourts haveconsistentlyrecognizedwo distinctcategorieof sexual
harassmentlaims:quid pro quosexualharassmerandhostilework environmensexual
harassment.Hicksv. GatesRubber C0.833 F.2d 1406, 1413 (10€ir. 1987)(citation
omitted).Mr. Holdawayproceedson ahostilework environment theorylo statea plausible
claim of sexualharassmentasedon ahostilework environment undefitle VII, Mr. Holdaway
must showthat: (1) heis amemberof aprotectedgroup;(2) hewassubjectto unwelcome
harassmen{(3) theharassmenwasbasedon sex;and(4) “[due to theharassmerg severityor
pervasivenessiheharassmendlteredaterm, condition, or privilege of thplaintiff’s
employmentndcreatedan abusive working environmentDick v. PhoneDirectoriesCo. 397
F.3d 1256, 1263 (10tGir. 2005)(alterationin original) (citationomitted);seealsoHarscoCorp.
v.Renner 475 F.3d 1179, 1186 (10th Cir. 2007). The court assumes, without decidirigr.that
Holdaways amended complairsufficiently pleads facts sufficient to find the first two elements
of his claim. However, as shown beldwefails to plead sufficient facts fglausiblysatisfy the

third and fourth elements referenced above, whecfuires dismissal of his first cause of action
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A. The Third Element

Mr. Holdaway has failed to show thaRW/UA discriminated against him based on sex.
The term “sex” under Title VII refers to a class delineated by gemhaleen v. OklaCorp.

Commn, 125 F.3d 1366, 1369 (10th Cir.199Djck, 397 F.3dat 1263. Thus, to satisfy the third
elementof his first cause of adn, Mr. Holdaway must show that the conditions of employment
or disadvantageous termgre based on Mr. HoldawaygenderOncalev. Sundowner Offshore
Sens, Inc., 523U.S.75, 80 (1998)Stahlv. SunMicrosystemsinc.,19 F.3d 533, 538 (10t@ir.
1994) (“If the nature of an employee’s environment, however unpleasant dueto [his]
gender[h¢g hasnotbeen the victim of sex discrimination as a result of émaironment.).

Mr. Holdaway has not alleged that he was harassed or otherwise subjected to
objectionable behavidrecause of his gend@ithough the comments made to Mr. Holdaway
suggest an impending termination, there is nothing to show that the statementadere m
because Mr. Holdaway identifies as a male. Likewise, the alleged sexual activiegbeiln
Denos and Ms. Oswaldas neithedirected at Mr. Holdawagoroccurred because bfs
gender. Consequently, Mr. Holdawasts failed to plead facts that are sufficient to meet the third
element of this first cause of action, which requires its dismissal.

B. The Fourth Element

Mr. Holdaway’s amended complaifails to plead facts that plausibly show that the
discriminatory actso which he was purportedly subjected were sufficiently pervasive or hostile
to state a claim for sexual harassméitte VII only prohibits behavior “so objectively offensive
so as to alter the ‘conditions’ of the victim’s employmeftticale,523 U.S. at 81. Indeed, the

United States Supreme Court has said that to qualify as a hostile enviroin@evdrkplace
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must be permeated with ‘discriminatory intimidation, ridicule, and insult,” that is ‘sufficiently
severe or pervasive to alter the cormmhis of the victims employment and create an abusive
working environment.”Harris v. Forklift Sys., Ing 510 U.S. 17, 21, (1993) (quotiMgritor

Savings Bank, FSB v. Vinsat¥7 U.S. 57, 65, 67 (1986)). Given this standard, “Conduct that is
not severer pervasive enough to create an objectively hostile or abusive work environment . . .
is beyond Title Vlis purview.” Id.

No reading of Mr. Holdaway’'amended complainho matter how generousads to the
conclusion that he plausibly suffered from a work place that was so permeated with
“intimidation, ridicule, and insult” talter the conditions of his employment. Being told that he
needed to find another job, that he was a temporary employee, or that he is not a good fit does
not invoke any sexually discriminatory connotation and, therefore, cannot give rise to a@lausibl
claim here. Accordingly, Mr. Holdaway'’s first cause of action fails.

. Retaliation Claim

Mr. Holdaway'’s second cause of action for retaliation suffers from the glanrsbility
flaws as his first cause of actidritle VIl contains an ardretaliation provision that forbids an
employer from discriminating against an individial eitheropposing aractice thatitle VII
prohibitsor for making acharge, testyfing, assishg, or participating “in any manner in an
investigation, proceeding, or hearingnderTitle VII. 42 U.S.C. § 20006{a). To stateaclaim
of retaliationunderTitle VII, Mr. Holdawaymustpleadsufficientfactsthat whentakenastrue,
plausibly show: “(1) that he engaged in protected opposition to discriminéjaihat a

reasonable employee would have found the challenged action materially adudré®); that a
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causal connection existed between the protected activity and the materially adtiersé
O’Neal v. Ferguson Const. G237 F.3d 1248, 1252 (10th Cir. 20@gitations omitted).

To engage in protected opposition to discriminatiba,plaintiff must have “a
reasonable, good-faith belief that the underlying conduct that [he] opposed violatedITitle V
Oliver v. Peter Kiewit & Sons/Guernsey Stoh@6 F. App’x 672, 675 (10th Cir. 2004hus, not
only mustplaintiff subjectively believéhat hereportedconduct of a sexually harassing nature,
but his belief must be objectively reasbleaDockeryv. Unified Sch.Dist. No. 231 382 F.

Supp. 2d 1234, 1242 (D. Kan. 2005). Although a retaliation claim need not be based on
opposition to aractualviolation ofTitle VII, seeCrumpackew. Kan.Dept of HumanRes, 338
F.3d 1163, 1171 n.5 (10th Cir. 2008)e court nonetheless must evaluétig]he objective
reasonableness of an emplogd®lief that[his] employer has engaged in an unlawful
employment practice . . . against existing substantive”l@mpferv. AramarkMgmt.Servs.,
LP, 795 F. Supp. 2d 1249, 1253 (D. Utah 2011) (qudditayerv. Total Sys.Servs.)nc., 176
F.3d 1346, 1351 (11th Cir. 1999Based on the allegations in Mr. Holdawagisended
complaint, Mr. Holdaway clearly possessed a subjective belief that his comglabout
purported sexual activity between workerswas protectedHowever,as shown in order below,
his claims ardoth factually and legally deficient to survive a motion to dismiss.

First, Mr. Holdawayfails to pleadsufficientfactsto stateanobjectivelyreasonablelaim
thatMr. DenosandMs. Oswaldengagedn sexualactivity while Mr. Holdawaywasin the
office. Mr. Holdawayencounteretivo co-workersexiting from acloseddooroffice at different
times.Mr. Holdawaydid notactuallysee hear,or otherwise obsengexualactivity but

speculateghatit wasoccurring behind theloseddoor.Mr. Holdawaythenbolsters his
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hypothesis byiting anadditionaldatewhenthe employeewereworking alone togethdate at
nightandtwo instanesin which henoticedeitherone or both ofheir vehiclesin the parking lot
lateat night. Mr. Holdaway'’s peculations notanobjectivelyreasonabléelief. Thus,Mr.
Holdaway’sclaimis factually deficientto survive amotionto dismiss

Secondgvenassuming@rguendathatthefactsthatMr. Holdawayhaspleadedplausibly
show ongoingexualrelationsbetweerMr. DenosandMs. Oswaldwhile Mr. Holdawaywasat
theoffice, suchrelations,asallegedin theamendedomplaint,arestill insufficientto createan
objectivelyreasonabléeliefthatreportingit is protectedunderTitle VII's antiretaliation
provisions.This court’sdecisionin Zimpferis illustrative.In Zimpfer, theplaintiff opened a
supplyclosetduringwork hoursandfoundtwo co-workersengagedn sexualactivity insteadof
thegarbagebagsfor which hewaslooking. 795 F.Supp.2dt 1251.The surprisedlaintiff
reportedtheincidentto his employer’sentralhnumanresourceoffice whenlocal handling of the
uncomfortablencidentwasnotto theplaintiff's liking. Id. The plaintiff wasthenremovedfrom
his employmenandfiled suitclaimingretaliationfor reportingsexualharassmentd. The
plaintiff's employer movedo dismiss.ld.

TheZimpfercourt granted thenotionto dismissbecausehis incident ofconsensual
sexualrelationsbetweernco-workerswasinsufficientto provide theplaintiff with anobjectively
reasonablegood{aith beliefthatsexualharassmentf theplaintiff hadoccurredld. at 1253.
Thus,evenwhereaplaintiff hasvisually andaudiblywitnessedctualsexualconductbetween
co-workers it wasinsufficient withoutmoreto createan objectivelyreasonabl&elief that
reportingsuchincidentwasa protectecactionunderTitle VII. AssumingthatMr. Holdawayhas

pledsufficientfactsto showthatsexualactivity wasoccurringin thework place thatis all he
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hasshown, whichasnoted abovds insufficientto constitutean objectivelyreasonabléelief
thathewasreportingsexualharassmeniThus,Mr. Holdaway’sretaliationclaimis legally
deficientasamatterof law. Becauséis secondcauseof actionfails bothasamatterof factand
law, it must bedismissed.

CONCLUSION

Based on the foregoing analysis, Mr. Holdaway failed to plead sufficient facts to
show that either his first or second causes of action state a plausible clagirefo
ORDER
Based on the foregoingT ISHEREBY ORDERED thatPRWUAs motion to dismisé
is GRANTED. The claims are dismiss&dth leave to amendf Plaintiff desires to pursue the

dismissed claims, he shall fitiesecond amended complaint within 30 days of the date of this

Order.
IT 1SSO ORDERED.
DATED this4th day of June, 2020.
BY THE COURT:
?’ﬁ\—':’——' -
JARED C. BENNETT
United States Magistrate Judge
"ECFNo. 7.



