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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

FEDERAL TRADE COMMISION and MEMORANDUM DECISION AND
UTAH DIVISION OF CONSUMER ORDER GRANTING PLAINTIFFS’
PROTECTION SHORT-FORM MOTION TO COMPEL
DEFENDANTS TO REVEAL ALL OF
Plaintiffs, THE INCOME THE INDIVIDUAL
DEFENDANTS RECEIVED FROM THE
2 CORPORATE DEFENDANTS

(DOC. NO. 168)

NUDGE, LLC; RESPONSE MARKETING
GROUP, LLC; BUYPD, LLC; BRANDON |Case N02:19<¢v-00867DBB-DAO
B. LEWIS; RYAN C. POELMAN; PHILLIP
W. SMITH; SHAWN L. FINNEGAN; and |Judge David Barlow
CLINT R. SANDERSON
Magistrate JudgBaphne A. Oberg
Defendants.

Before the court i®laintiffs’ ShortForm Motion to Compel Defendants to Reveal All of
the Income the Individual Defendants Received from the Cambdrefendantgéinterrogatory
No. 2) (“Mot.,” Doc. No. 168). For the reasons set forth below, the court GRANTS the motion.

BACKGROUND

Plaintiffs, the Federal Trade CommissiFTC”) and the Utah Division of Consumer
Protection (“Division”), broughthtis actionagainst Defendantsn November 5, 2019, asserting
claims for violations ofederal and stateonsumer-protectiolaws (Compl.qf +2, Doc. No.

4.) Plaintiffs allegethe individual and corporateefendantsan a“deceptive schemetonsisting

of three main partg1) live real estate investment seminarsvhich they “misrepresented to
consumers that they [would] be taught a proven formula on how to make substantial money from
investing in real estat; (2) telemarketing calls tpitch one-on-ae real estate coaching; and (3)

the sale of investment propertiesd. ({1 3, 7-8
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Plaintiffs’ Interrogatory No. Zasked Defendants to “[s]tate and specify by category the
total income each Individual Defendant received since January 1, 2015 in any form . . . from
the operations of the Corporate Defendants.” (Ex. 1 to Mot., PIs.’” First Inteatdg$., Doc.

No. 168-2.) Defendants objected to Interrogatory No. 2 as “unduly burdensome and not
proportional to the needs of this action to tkieet it seeks categorization of ‘the total income
each Individual Defendant received.” (Ex. 2 to Mot., Defs.” Am. Resp. and Obj. to Pls.’
Interrog 2 at2-3, Doc. No. 168.) Defendantslso contended the requested infornaties

“not relevant to the subject matter to the extent the Plaintiffs allege a commonisatéerfd.

at 3.) Defendants provided information about income the individual defendants receitieg rela
to telemarketing and property salestrefusedto provide information about income they
receivedirom the entitiesunningthe liveseminars (Mot. 1, Doc. No. 168.)

OnJuly 20, 2020, Defendants moved to stay the case pending the outcome of a case
currently before the Supreme Court, whickf@nhdants assevill decide whether Section 13(b)
of the FTC Act. . . authorizes the [FTC] to demand monetary relief such as @stituti
disgorgement—and if so, the scope of the limits or requirements for such reliefs’’ (Dat. to
Stay Proceedigs Pending Supreme @asesl, Doc. No. 152.)No stay has yet been entered;
themotion remains pending.

DISCUSSION

Rule 26 of the Federal Rules of Civil Procedure provides that “[p]arties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s clainenseleind
proportional to the needs of the case.” Fed. R. Civ. B)@§(

Plaintiffs conend the individual defendants’ income from the live seminars is relevant to

determine “whether corporate defendants acted as a common entergngleedher individual
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defendants had knowledge of the activities of those entities for purposes of indinadiliay.I
(Mot. 1, Doc. No. 168.)Plaintiffs also argue thinformation is réevant tothe deterrence
analysis for fines under the Utah Comsr Sales Practices Adfitah Code. Ann. § 13-11-17(6).
(Mot. 2, Doc. No. 168.) Defendants respond that “mounting judicial precedkcdt[es] that
the FTC has no basis to seek monetary relief under Section 13(b) of the FTQDds.’

Opp’n to Mot. 1, Doc. No. 169.) They argue that if the Supreme Court narrows the relief
available to the FTCPIlaintiffs will no longerhave any need for evidence relating to their
assertions of a ‘comam enterprise’ and individual knowledgas tlese d¢aims relate only to
monetary relief. I@.)

Contrary toDefendantsbeliefs, therequested information regarding the individual
defendantsincome from liveseminarss relevant to Plaintiffsclaimsfor monetary relieind
theories of liabilityin this case.See, e.g., FTC v. NHS Sys., 936 F. Supp. 2d 520, 533-35 (E.D.
Penn. 2013) (finding individual defendantsteipt ofsignificantfunds from corporate entities
relevant tandividual liability andknowledge of fraud). Indee®efendantglo not arguehis
informationis irrelevantunder existing law, budnly that it may become irrelevant if the law
changes However, the aart must base its decisions on the law as it currently stands, not on
speculation regarding the outcome of a pending Supreme Court case. Plaintiffs have
demonstrated the information sought in Interrogatory No. 2 is relevant to their claims under
current Aw. And although Defendants have moved for a stay, no stay has yet been giranted.
the absence of a sta®laintiffs are entitled to proceed with discovery on information relevant to
their claims.

Defendants also argweurtsin thiscircuit are “reluctant” to ordeproduction of tax

returns, and contend “[a]sking for income derived from the enterprises of Individiealdaats
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is akin to asking foan exact line item from Individual Defendartesx returns.” (Opp’n 2, Doc.
No. 169.) But theasas cited by Defendants address ordyguestdor full tax returns not line
item equivalents.See Phillip M. Adams & Assocs,, L.L.C. v. Fujitsu Ltd., No. 1:05ev-64, 2010
U.S. Dist. LEXIS 30207at*32—33 (D. Utah Mar. 29, 2010) (unpublished)hnson v. Kraft
Foods N. Am,, Inc., 236 F.R.D. 535, 539 (D. Kan. 200@ecause Plaintiffsequest does not
relate b Defendants’ tax returns, e cases afaapplicable Plaintiffs request forcertain
categories ofelevant hcome isappropriate angroportional to the needs of the case.
In short the requested information regarding the individual defendants’ income from live
seminars iselevant and proportionaihder Rule 26, and Defendants hafferedno valid basis
to withhold the information.

CONCLUSION

For these reasonthe court GRANTSlaintiffs’ motion to compe{Doc. No. 168) and
ORDERSDefendants tgrovide the information regarding their incoras,requested in
Interrogatory No. 2within thirty (30) days.

DATED this 23rdday ofNovember2020

BY THE COURT:

Enpliva A, %

DapHMne A. Oberg
United States Magistrate Judge




