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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ADAM KELLER, as legal guardian of C.K.,| MEMORANDUM DECISION AND
aminor child ORDER DENYING WITHOUT
PREJUDICEMOTION TO AMEND AND
Plaintiff, DENYING WITHOUT PREJUDICE
V. PARTIAL MOTION TO DISMISS
ALPINE SCHOOL DISTRICT; et aJ. Case N02:19<v-874 DBP
Defendans.
Magistrate JudgBustin B. Pead

This matter is before the court on DefendaR&’tialMotion to Dismiss (ECF No. 17)
and Plaintiff's Motion for Leave to File First Amended Compldirtaving considerethe
parties’ respective positions, the court will deny both motions without prejudieetieély
hitting a restart, in an effort to get the parties to better communicate, and to faldwrith
Circuit's preference to decide a case on its merits rather than mere teclesiGdiiee v. Max
Int'l, LLC, 638 F.3d 1318, 1321 (10th Cir. 20X19ur legal system strongly prefers to decide
cases on their merits.”).

This is a civil rights suit wherein Plaintiff, who is acting on behalf of a minor with
“multiple, significant disabilities” (ECHNo. 2 p. 1), seeks redress for alleged actions and policies
that have harmed C.K. Unfortunately, a breakdown in communication between counsel has led to
the current disputes. On February 7, 2020, Defendants filed a Partial Motion to Risyniss),

inter alia, that Plaintiff's claims fail to satisfy Rule 8’s pleading standard, that Plaint&hAd

1 The parties consented to the jurisdiction of the undersigned in accordain@8 wi.S.C. § 636(cYECF No. 15.)
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Keller lacks standing, there wastrad'seizure” in violation of the Fourth Amendment and there
was no failure byhe Alpine School District to oversee the other Defendants. On February 26,
2020, the court granted the parties’ stipulated motion for extension of time to respond to the
partial motion to dismisproviding a new deadline of April 6, 2020. (ECF No. 19.) Apparently,
on March 12, 2020, a meeting took gdao discuss this case as well as two other separate but
related disability discrimination cases currently pending in this court. Dtimagneeting the
parties “agreed that Plaintiff would preparelémopposed Motion for Leave to Amend
Complaintwith the proposedrirst Amended Complairgttached and provide it to Defendants for
review before filing with the Court.” (ECF No. 25 p. 4.) Defendants agreed that upoimtipe f
they would withdraw the Partial Motion to Dismiss and respond to the First Amended
Complaint. According to Defendants, the proposed amended complaint was never provided and
Plaintiff did not respond to an additional offer of extending the response deadline tctile Par
Motion to Dismiss. (ECF No. 24 p. 2.) Thus, on April 20, 2020, having received no response,
Defendants filed a request to submit for decision the Partial Motion to DisEd35.No. 20.)
The request to submit “caught [Plaintiff's counsel] off guard” (ECF No. 27 p. 4) having
understood that the prior agreement was ingl&o, Plaintiff then felt compelled to seek leave
to amend directly with the court on this same date. (ECF NoQ22this same date the court
entered an Order to Show Cause ordering Plaintiff to respond to the Partial MotismissD
(ECF No. 21.) Plaintiff subsequently responded to the Court’s Order to Show Caus&dECF
25.)

Adding to this ostensiblgurious string of events are two additional abnormalities. First,
in “Plaintiff's rush to respond to the Court,” (ECF No. 27 p. 4) Plaifdifed to attach a

“redlined version of the proposed amended pleading comparing it with the pleadihg)teoloe
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amended” in violation of Local Rule 15-1(a)(2). Second, in partial opposition to the Motion for
Leave tcAmend, Defendants essentially reassert gmguments made in the Partial Motion to
Dismiss. Whileseeminglyunderstandable since the operable complaint is still indefinite, such
arguments essentially run afoul of Local Rule 7-1(b)(1)’s prohibition agairighgianotions in

a response or reply memamda because they are not brought separately in a new motion to
dismiss. The Tenth Circuit has noted the strong preference to decide a casearitgtSeel_ee

v. Max Int'l, LLC 638 F.3d 1318, 1321 (10th Cir. 20;1A)chibeque v. Atchison, Topeka &
Santa Fe Ry.70 F.3d 1172, 1174 (10th Cir. 199blere the procedural posture of this case and
the lack of communication between the parties undermines this strong preference.

IT IS THEREFORE ORDERED that Plaintiff's Motion for Leave to File Eksmended
Complaints is DENIED WITHOUT PREJUDICE. Plaintiff is ORDERED to proiae
proposed First Amended Complaint and a redlined copy to Defendants within thirtia¢®0)
from thedate of this ordeiThe parties are tosetheir best efforts, as it appears were previously
used in reaching an agreement, to resolve any dispute concerning the fdmarefnded
complaint.

IT IS FURTHER ORDERED that Defendants’ Partial Motion to DssmsDENIED
WITHOUT PREJUDICE. Once the parties resolve the filing of an amendedaomfhen
Defendants should respond to it. This will put the parties in essentially tieepesture as they
agreed to previously before a breakdown in communicatiod, this will allow the court to

have a clearer and accurate procedural rgmood to making any necessary rulings.
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IT IS SO ORDERED.

DATED this19 May 2020.

Dustifi-B~ Head
United Stdtedagistrate Judge



