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U.S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH

DAIRA B., MEMORANDUM DECISION
AND ORDER
Plaintiff,

V.
Case No. 2:20:v-00040JCB
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant. Magistrate JudgeJared C. Bennett

All parties in this case have consented to Magistrate Jiatgd C. Bennetionducting
all proceedings, including entry of final judgment, with appeal to the United States Court of
Appeals for the Tenth Circult.28 U.S.C. § 636(¢Fed. R. Civ. P. 7.3Before the court is Dea
B.’s (“Plaintiff”) appeal of the Commissioner’s final decision determining thahifiawas not
entitled toDisability Insurance Benefits (“DIB”) under Title Il of the Social Segukitt, 42
U.S.C. 88 401-434and Supplemental Security Income (“SSI”) under Title XVI of the Social
Security Act,id. 88 1381-1383fAfter careful consideration of the written deeand the
complete record, the court has determined that oral argument is not necessary se tfdased

upon the analysis set forth below, the Commissioner’s decisaifirrmed
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PROCEDURAL BACKGROUND

Plaintiff alleges disability due to varioghysical andnental impairmentsin January
2016 Plaintiff applied for DIBand SSE Plaintiff’'s applicatiors weredenied initially and upon
reconsideration. After Plaintiff appeared before @&uministrative Law Judge (“ALJjor
administrative hearirgythe ALJissued a written decisian February 13, 2019, denying
Plaintiff’s claims for DIB and SSF. November 20, 2019, the Appeals Council denied Plaintiff’s
request for review,making the ALJ’s decision final for purposes of judicial reviei. U.S.C.
88 405(g) 1383(c)(3);20 C.F.R. 88 404.98416.1481.0nJanuary 23, 202®laintiff filed her
complaint in this case seeking review of the Commissioner’s final deéision.

STANDARD OF REVIEW

This court “review[s] the Commissioner’s decision to determine whetheac¢heaf
findings are supported by substantial evidence in the record and whether the agairect le
standards were appliedl”ax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 20q@uotations and
citation omitted). The Commissioner’s findings, “if supported by substantial evidgralebe
conclusve.” 42 U.S.C. § 405(g)“Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion. It requires more than a

scintilla, but lesshan a preponderancel’ax, 489 F.3d at 108{guotations and citation omitted).

2 ECF No. 17Administrative Record (“AR ___ ") 315-16, 319-25.
3AR 143, 184-85.

4AR 17-45.
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“In reviewing the ALJ’s decision, [this court may] neither reweigh the evidencaubestituite
[its] judgment for that of the [ALJ]."Madrid v. Barnhart, 447 F.3d 788, 790 (10th Cir. 2006)
(quotations and citation omitted). “The [f]ailure to apply the correct legal sthodém provide
this court with a sufficient basis to determine that appropriate legal prisitiples been
followed [are] grounds foreversal.” Jensen v. Barnhart, 436 F.3d 1163, 1165 (10th Cir. 2005)
(quotations and citation omitte(fjrst alteraton in original).

The aforementioned standards of review apply té\thks five-step evaluation process
for determining whether a claimant is disabled. 20 C.F.R. 88 404.1520(aN%)(i)-
416.920(a)(4)(i)v); see also Williams v. Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988)
(discussing the fivestep process). If a determination camize at any one of the steps that a
claimant is or is not disabled, the subsequent steps need not be analyzeé.R.

§§ 404.1520(a)(4%16.920(a)(4).

Step one determines whether thaimant is presently engaged in
substantial gainful activity. If [the claimant] is, disability benefits
are denied. If [the claimant] is not, the decision maker must
proceed to step two: determining whether the claimant has a
medically severe impairment or combination of impairmentsIf
the claimant is unable to show that [her] impairments would have
more than a minimal effect on [her] ability to do basic work
activities, [she] is not eligible for disability benefits. If, on the
other hand, the claiant presents medical evidence and makes the
de minimis showing of medical severity, the decision maker
proceeds to step three.

Step three determines whether the impairment is equivalent to one
of a number of listed impairments that . . . areeeere as to

preclude substantial gainful activity . . . . If the impairment is

listed and thus conclusively presumed to be disabling, the claimant
is entitled to benefits. If not, the evaluation proceeds to the fourth
step....



Williams, 844 F.2d at 750-5(quotations and citations omittede also 20 C.F.R.
88 404.1520(a)(4i)-(iii) ; 416.920(a)(4)(iyii) .

At the fourth step, the claimant must show, given her residual functional capacity
(“RFC”), that the impairment prevents performance of her “past relevant wagkC.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iV)If the claimant is able to perforfher] previous work,
[she] is not disabled.Williams, 844 F.2d at 751If, however, the claimant is not able to
perform fer previous work, e “has met [herburden of proof, establishing a prima facie case of
disability.” 1d.

At this point, “[the evaluation process . . . proceeds to the fifth and final stepAt
this step, the burden of proof shifts to the Commissioner, and the decision maker mushdetermi
“whether the claimant has the [RFC] to perform other work in the national economyiofvie
[her] age, education, and work experiencil’ (quotations and citation omittedyge also 20
C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(Wit is determined that the claimiditan make an
adjustment to other work,” she is not disabled. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v). If, on the other hand, it is determined that the claimant “cannot make an
adjustment to other work,” she is disabled and entitled to benefits. 20 C.F.R.
88 404.1520(a)(4)(v), 416.920(a)(4) (V).

ANALYSIS
In support oherclaim that the Commissionsrdecision should be reversed, Plaintiff

argues thathe ALJcommitted several errors in his treatment of the medical opinioRalph



W. Gant, Ph.D. (“Dr. Gant”). Based upon the following analysis, the court concludes that
Plaintiff's argument fas.

l. The ALJ Did Not Err in His Treatment of Dr. Gant’s Opinions.

Plaintiff assertghat the ALJ erreth his treatment of Dr. Gant’s opime by:
(A) concluding thaseveral oDr. Gant’s opinions were not medical opinions but, instead, were
administrative findingsand (B) failing to assess Dr. Gant's opinions under the requirements for
considering a treating physician’s opinichd.he court addresses each of those arguments below.

For the following reasons, the court concludes Biaintiff's arguments are without merit.

' Plaintiff also argues that the ALJ erred in his treatment of the medical opiriKasita

Willeson, M.D. (“Dr. Willeson”) and Jerry B. Romero, LCSW (“Mr. Romero”). Although

Plaintiff makes passing referencesDr. Willeson’s opinions in both her opening brief and her
reply brief, she does not make any developed argument about the ALJ’s treatment of those
opinions. Therefore, the court declines to address that issyes-Zachary v. Astrue, 695 F.3d
1156, 1161 (10th Cir. 201Z)[Plaintiff] presents a number of subissues and arguments, many of
them poorly developed. [The court] will consider and discuss only those of her contentions that
have been adequately briefed for review.”); Chambersv. Barnhart, 389 F.3d 1139, 1142 (10th
Cir. 2004)(“The scope of . . review . . . is limited to the issues the claimant . . . adequately
present®n appeall.]” (final alteration in original) (quotations and citation omitted}) fof Mr.
Romero’s opinions, Plaintiff references them for the first time in hey tapf. As such, she

has waived any argument concerning the ALJ’s treatment of those opiiManson v. Astrue,

311 Fed. App'x 170, 174 n.4 (10th Cir. 20@Apting that a party’s failure toise an issue in an
opening brief results in waiver of that issui)gyle v. Astrue, No. 2:10€V-947DBP, 2012 WL
4378118, at *7 (D. Utah Sept. 25, 2012)

8 Plaintiff also argues that the ALJ erred by failing to recontact Dr. Ganeating his opinions.
Plaintiff’s threesentence argument on this point is not developed in any meaningful way.
Accordingly, the court declines to addressityes-Zachary, 695 F.3d at 116§XChambers, 389
F.3d at 1142



A. The ALJ Did Not Err in Concluding That Several ofDr. Gant’s Opinions
Were Administrative Findings Reserved to theCommissioner.

In his decision, the ALJ determined that Dr. Gast&gements that Plaintiff was unable to
work were administrative findingsn the issue of whether Plaintiff was disabled, which is an
issuereserved to the CommissiorfePlaintiff conters that the ALJ erred in making those
determinations. The court disagrees.

Under the relevant regulations applicable in this case, medical source opinions on some
issues “are not medical opinions . . . but are, instead, opinions on issues reserved to the
Commissioner because they are administrative findings that are dispositivasef ae., that
would direct a determination or decision of disabilitg0 C.F.R. 88 404.1527(d)(1)
416.927(d)(1). Those regulations further provide tfadtstatement by a medical source that
[the claimanis] ‘disabled’ or ‘unable to work’ does not mean that [the Commissioner] will
determine that [the claimaid] disabled.” 20 C.F.R. 88§ 404.1527(d)(1416.927(d)(1).

In this case, the ALJ concluded that Dr. Gant’s statements indicating thaiffPAsa
unable to work® were not “medical issue[s] regarding th&ture and severity of an individual’s
impairment or impairments, but [were] administrative finding[s] thedrf dispositive of the
case.™® After reviewing the relevant portions of Dr. Gant’s opinions, the court concludes that
the ALJ did not err in reaching that conclusion. Indeed, all the relevant opinions refebsnc

the ALJ do not include any opinions about the nature and severity of Plaintiff’s limitatiamy

AR 33.
19AR 586-87, 590, 656, 665, 679.
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opinions about Plaintiff’s ability to perform work activitie€owan v. Astrue, 552 F.3d 1182,

1189 (10th Cir. 2008(concluding that a treating physician’s statement that the claimant may
never retm to work was “not a true medical opinion” and was an opinion on an issue reserved to
the Commissioner because “[i]t did not contain [the physician]'s judgment about thearadure
severity of [the claimant]’s physical limitations, or any information alhat activities [the

claimant] could still perform”}? Accordingly, Plaintiff's argument fails.

B. The ALJ Did Not Err in His Assessment of Dr. Gant’s Opinions Under the
Requirements for Considering a Treating Physician’s Opinions.

Plaintiff contends that the ALJ erred by failing to follow the requirementsofwsidering
a treating source opinion when assessing Dr. Gant’s opinions. That argsimghbut merit

An ALJ must adhere to certain requirements when considering treating sourcalmedi
opinions. Langley v. Barnhart, 373 F.3d 1116, 1119 (10th Cir. 200gge also 20 C.F.R.
88 404.1527(6)416.927(c). Among those requirementthat the ALJ first must follow a
process to determine if a treating source waddpinion is entitled to controlling weight.
Langley, 373 F.3d at 111 %eealso 20 C.F.R. 8§ 404.1527(c416.927(c). If the opinion is not
entitled to controlling weight under that process, the opinigtilientitled to deference and
must be weighed using the factset forthin 20 C.F.R. § 404.152@) and § 416.927(c).

Langley, 373 F.3d at 1119

12 plaintiff relies uporKrauser v. Astrue, 638 F.3d 1324 (10th Cir. 2011 support her
argument on this point. That reliance is mispladedKrauser, the court criticized the ALJ for
concluding that a certain medical source provided opinions on issues reserved to the
Commissioner.ld. at 1331-32 However, the court specifically noted that the medical source
thereprovided“specific workrelated functional limitations.’ld. at 1332 Here, Dr. Gant
provided no such limitations.



Plaintiff appears to argue that the ALJ’s failure to state specifically statBrth@nt’s
opinions were not entitled controlling weight means that the ALJ erred in his érgatfrDr.
Gants opinions. TheTenth Circuithas rejected that argumerit assigning “little weight” to Dr.
Gant’s relevant opinions the ALJimplicitly determned that those opinions were not entitled to
controlling weight. Mays v. Colvin, 739 F.3d 569, 575 (10th Cir. 201#)T]he ALJ implicitly
declined to give the opinion controlling weiglg@ecause we can tell from the decision that the
ALJ declined to give controlling weight fthe treating sourcejpinion, we will not reverse on
this ground’). Therefore, Plaintiff’s @ument fails'*

CONCLUSION AND RECOMMENDATION

The court concludes that alf Plaintiff’s arguments fail Accordingly, IT IS HEREBY

ORDEREDthat the Commissioner’s decision in this ces&FFIRMED.

13AR 33.

14 plaintiff's remaining arguments concerning the ALJ’s treatment of Dr.&apinions are

nothing more than an attempt to reargue the weight of the evidence before thEhglshme is

true ofherarguments concerning the ALJ’s treatment of the opinions of Richard J. Ingebretsen,
M.D., Ph.D. (“Dr. Ingebretsen”). Rearguing the weight of the evidenar unavailing taction
appeal It is not this court’s role to reweigh the evidence before the Malrid, 447 F.3d at

790. From an evidentiary standpoint, the only issue relevant to the court is whether substantial
evidence exists in the record to support the ALJ’s conclusiorgham v. Astrue, 509 F.3d 1254,
1257 (10th Cir. 2007(providing that the court reviewing the ALJ’s decision reviews “only the
sufficiency of the evidence, not its weight” (emphasis omi}tese also Lax, 489 F.3d at 1084
(“The possibility of drawing two inconsistent conclusions from the evidence does not pmevent a
administrative agency’s findings from being supported by substantial evidence. We may not
displace the agenc[y’s] choice between two fairly conflicting views, even though thevoolu
justifiably have made a different choice had the matter been before it de novo.ti¢msoaad
citations omitted) (alteration in original)Accordingly, the court concludes that Plaintiff’s
remaining arguments regarding Dr. Gant’s opinions and her arguments concerning Dr.
Ingebretsen’s opinions are without merit.



IT IS SO ORDERED.
DATED Septembe8, 2020.

BY THE COURT:

————
. ——
d‘?LH—:b
_—_'_'_._

JARED C. BENNETT
United States Magistrate Judge
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