
 

THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH 

 

 

ERNEST W., 

 

  Plaintiff, 

 

v. 

 

MARTIN J. O’MALLEY,1 

Commissioner of Social Security, 

 

  Defendant. 

 

 
MEMORANDUM DECISION 

AND ORDER  

 

 

 

Case No. 2:23-cv-00247-JCB 

 

 

 

Magistrate Judge Jared C. Bennett 

 
 Under 28 U.S.C. § 636(c) and Fed. R. Civ. P. 73, all parties in this case have consented to 

Judge Jared C. Bennett conducting all proceedings, including entry of final judgment.2 Before 

the court is Plaintiff Ernest W.’s (“Plaintiff”) motion for an award of fees3 under the Equal 

Access to Justice Act (“EAJA”).4 Based upon the analysis set forth below, Plaintiff’s motion is 

granted in part and denied in part, and Plaintiff is awarded $7,490.49 in EAJA fees.  

 

 

 

 
1 Martin J. O’Malley is now the Commissioner of Social Security. Under Fed. R. Civ. P. 25(d), he 
has been substituted for Acting Commissioner of Social Security Kilolo Kijakazi as the 
Defendant in this case.  

2 ECF No. 9. 

3 ECF No. 25.  

4 28 U.S.C. § 2412. 
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BACKGROUND 

 On April 19, 2023, Plaintiff filed his complaint in this case5 seeking review of Acting 

Commissioner of Social Security Kilolo Kijakazi’s (“Commissioner”) final decision determining 

that Plaintiff was not entitled to Disability Insurance Benefits6 and Supplemental Security 

Income.7 After the Commissioner filed the administrative record answer,8 Plaintiff filed his 

motion for review of agency action.9 Plaintiff asserted that the Commissioner’s final decision 

was not supported by substantial evidence because the Administrative Law Judge failed to 

properly evaluate the medical opinions of Dr. Erin McAdams and Ashley Andrews, CMHC.  

Two months later, the Commissioner filed an unopposed motion to remand this case to 

the Social Security Administration under sentence four of 42 U.S.C. § 405(g).10 The court 

subsequently granted the Commissioner’s motion.11 Accordingly, the court entered a judgment 

reversing the Commissioner’s final decision and remanding this case to the Social Security 

Administration for further proceedings under sentence four of 42 U.S.C. § 405(g).12 

 
5 ECF No. 5.  

6 42 U.S.C. §§ 401-434. 

7 Id. §§ 1381-1383f. 

8 ECF No. 10.  

9 ECF No. 16.  

10 ECF No. 22.  

11 ECF No. 23.  

12 ECF No. 24.  

https://www.westlaw.com/Document/N7468BD30B04411EEBA4A8C9569A15992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7468BD30B04411EEBA4A8C9569A15992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.utd.uscourts.gov/doc1/18316062423
https://www.westlaw.com/Document/N4B40D4C091BB11E5A4FCC01EE9827F33/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE4518400AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.utd.uscourts.gov/doc1/18316132264
https://ecf.utd.uscourts.gov/doc1/18316241850
https://ecf.utd.uscourts.gov/doc1/18316333969
https://ecf.utd.uscourts.gov/doc1/18316334700
https://ecf.utd.uscourts.gov/doc1/18316334709
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 Plaintiff now moves for fees under the EAJA.13 Plaintiff seeks an EAJA fee award of 

$9,983.40. The Commissioner does not object to an award of EAJA fees to Plaintiff.14 However, 

the Commissioner argues that Plaintiff’s requested EAJA fee award should be reduced because 

Plaintiff’s counsel’s and paralegals’ claimed hours are excessive.  

ANALYSIS 

 Plaintiff’s EAJA fee request is unreasonable because his counsel and paralegals’ claimed 

hours are excessive. Therefore, the court reduces those hours and, consequently, reduces 

Plaintiff’s EAJA fee award from what he requests. Accordingly, Plaintiff’s motion for fees under 

the EAJA is granted in part and denied in part. 

 Under the EAJA, Plaintiff is entitled to an award of attorney fees and paralegal fees15 if: 

“(1) [he] is a ‘prevailing party’; (2) the position of the United States was not ‘substantially 

justified’; and (3) there are no special circumstances that make an award of fees unjust.”16 

Importantly, the Commissioner does not argue that Plaintiff fails to satisfy those requirements. 

Accordingly, the court turns to the amount of Plaintiff’s EAJA fee award. 

 
13 ECF No. 25.  

14 ECF No. 26.  

15 Harris v. R.R. Ret. Bd., 990 F.2d 519, 521 (10th Cir. 1993) (concluding that reasonable hours 
for work performed by non-attorneys, such as paralegals, are recoverable under the EAJA). 

16 Hackett v. Barnhart, 475 F.3d 1166, 1172 (10th Cir. 2007) (quoting 28 U.S.C. 
§ 2412(d)(1)(A)); see also 28 U.S.C. § 2412(d)(1)(A) (“Except as otherwise specifically 
provided by statute, a court shall award to a prevailing party other than the United States fees and 
other expenses, in addition to any costs awarded pursuant to subsection (a), incurred by that 
party in any civil action (other than cases sounding in tort), including proceedings for judicial 
review of agency action, brought by or against the United States in any court having jurisdiction 
of that action, unless the court finds that the position of the United States was substantially 
justified or that special circumstances make an award unjust.”). 

https://ecf.utd.uscourts.gov/doc1/18316427698
https://ecf.utd.uscourts.gov/doc1/18316438892
https://www.westlaw.com/Document/Ieee72be0957511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_521
https://www.westlaw.com/Document/I1020857baade11db9127cf4cfcf88547/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1172
https://www.westlaw.com/Document/N3927FEE0516511E9A8A0D4207215C71C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3927FEE0516511E9A8A0D4207215C71C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3927FEE0516511E9A8A0D4207215C71C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 When awarding fees under the EAJA, the court has “substantial discretion in fixing the 

amount of [the] award.”17 Once a plaintiff has satisfied the requirements for entitlement to an 

EAJA fee award, the court employs the lodestar method to determine a reasonable fee.18 Under 

that method, “the district court must calculate the ‘lodestar,’ which is the reasonable number of 

hours spent on the litigation multiplied by a reasonable hourly rate. The party requesting attorney 

fees bears the burden of proving the amount of hours spent on the case and the appropriate 

hourly rates.”19  

 The Commissioner does not take issue with counsels’ claimed hourly rate of $258.82 or 

with the paralegals’ claimed hourly rate of $100.00. Further, the court notes that those rates are 

consistent with rates awarded to counsel and paralegals in another recent case in this court.20 

Accordingly, the court accepts those hourly rates as reasonable. Given that counsel and the 

paralegals’ claimed hourly rates are reasonable, the only remaining issue before the court is: 

(I) assessing the reasonableness of their claimed hours; and, after making the requisite 

adjustments, (II) calculating the award of EAJA fees at $7,490.49.  

 

 
17 Comm’r, Immigr. & Naturalization Serv. v. Jean, 496 U.S. 154, 163 (1990). 

18 Id. at 161 (providing that “once a private litigant has met the multiple conditions for eligibility 
for EAJA fees, the district court’s task of determining what fee is reasonable is essentially the 
same as” the lodestar method described in Hensley v. Eckerhart, 461 U.S. 424, 433-37 (1983)); 
see also Safa H. v. Saul, No. 2:19-CV-00387-JCB, 2021 WL 842583, at *1 (D. Utah Mar. 4, 
2021). 

19 United Phosphorus, Ltd. v. Midland Fumigant, Inc., 205 F.3d 1219, 1233 (10th Cir. 2000) 
(citations omitted). 

20 Lori A. v. Kijakazi, No. 1:21-CV-00101-JCB, 2023 WL 2403677, at *4 (D. Utah Mar. 8, 2023) 
(applying hourly rate of $244.46 for Plaintiff’s counsel in 2022 and hourly rate of $100.00 for 
Plaintiff’s counsel’s paralegals). 

https://www.westlaw.com/Document/I5dfac7099c9011d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_163
https://www.westlaw.com/Document/I5dfac7099c9011d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_161
https://www.westlaw.com/Document/I1773bb109c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_433
https://www.westlaw.com/Document/Ie1418f207fcf11eba39cfec032d8837e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/Ie1418f207fcf11eba39cfec032d8837e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/Idec9b227795d11d9bf29e2067ad74e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1233
https://www.westlaw.com/Document/I079b19e0be5b11edb4bbff3993158bb4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_4


5 
 

I. Reasonableness of Plaintiff’s Counsel’s and Paralegals’ Claimed Hours 

 Counsel and paralegals’ claimed hours are excessive. In analyzing the reasonableness of 

claimed attorney and paralegal hours, the court considers whether: (A) the hours are supported 

by adequate billing records; (B) the attorney has exercised billing judgment; and (C) the hours 

expended on each task are reasonable.21 Each consideration is addressed below. 

A. Billing Records 

 In assessing billing records, “[c]ounsel for the party claiming the fees has the burden of 

proving hours to the district court by submitting meticulous, contemporaneous time records that 

reveal, for each lawyer for whom fees are sought, all hours for which compensation is requested 

and how those hours were allotted to specific tasks.”22 Here, Plaintiff’s counsel has submitted 

sufficiently detailed billing records.23 

B. Billing Judgment 

 Next, the court must ensure that the party’s counsel has “exercised billing judgment.”24 

“Billing judgment consists of winnowing the hours actually expended down to the hours 

reasonably expended. Hours that an attorney would not properly bill to his or her client cannot 

reasonably be billed to the adverse party, making certain time presumptively unreasonable.”25 

 Plaintiff’s counsel has generally exercised adequate billing judgment, with the exception 

of billing time for certain clerical tasks (i.e., work related to service of process, entries of 

 
21 Case v. Unified Sch. Dist. No. 233, Johnson Cnty., Kan., 157 F.3d 1243, 1250 (10th Cir. 1998). 

22 Id. 

23 ECF No. 25-2; ECF No. 25-3; ECF No. 25-4. 

24 Case, 157 F.3d at 1250 (quotations and citations omitted). 

25 Id. (citations omitted). 

https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://ecf.utd.uscourts.gov/doc1/18316427700
https://ecf.utd.uscourts.gov/doc1/18316427701
https://ecf.utd.uscourts.gov/doc1/18316427702
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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appearance, and processing the administrative record) that the Hardister court found were not 

compensable under the EAJA.26 Importantly, Plaintiff’s counsel represented the plaintiff in 

Hardister, and Plaintiff’s motion for EAJA fees in this case was filed after the Hardister court 

rendered its decision. Thus, Plaintiff’s counsel should have been aware that eliminating the 

claimed hours for those clerical tasks was appropriate here, yet it does not appear that Plaintiff’s 

counsel did so, even though in filing this motion, Plaintiff stated that “[a]ny clerical time which 

has been captured has been zeroed out.”27 Consequently, the court will reduce those hours when 

considering the reasonableness of the claimed hours below. 

C. Reasonableness of Hours Expended on Each Task 

 Finally, the court “look[s] at the hours expended on each task to determine if they are 

reasonable.”28 The court “approach[es] this reasonableness inquiry much as a senior partner in a 

private law firm would review the reports of subordinate attorneys when billing clients.”29 The 

court may reduce counsels’ hours “if they include ‘hours that were unnecessary, irrelevant[,] and 

duplicative.’”30 “[T]he overriding consideration [is] whether the attorney’s hours were 

 
26 Hardister, 2022 WL 2304284, at *3 (“[S]tandard clerical tasks are not compensable under the 
EAJA”); see also Richards v. Kijakazi, No. CIV-20-629-AMG, 2022 WL 5245307, at *2 (W.D. 
Okla. May 16, 2022) (“Clerical services are not compensable under the EAJA.”); Stone v. 

Kijakazi, No. CIV-20-914-AMG, 2021 WL 9827079, at *3 (W.D. Okla. Dec. 1, 2021) (same). 

27 ECF No. 25 at 4.  

28 Case, 157 F.3d at 1250. 

29 Robinson v. City of Edmond, 160 F.3d 1275, 1281 (10th Cir. 1998) (quotations and citation 
omitted) 

30 Utah Physicians for a Healthy Env’t, Inc. v. Diesel Power Gear, LLC, No. 2:17-CV-00032-
RJS, 2021 WL 254268, at *3 (D. Utah Jan. 26, 2021) (quoting Case, 157 F.3d at 1250). 

https://www.westlaw.com/Document/I9f644fa0f6a911ecbca9cb4b6a122f65/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://ecf.utd.uscourts.gov/doc1/18316427698?page=4
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://www.westlaw.com/Document/I8d8154f9947811d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1281
https://www.westlaw.com/Document/I159a1c30607a11eb9dc5f224bba38290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I159a1c30607a11eb9dc5f224bba38290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
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‘necessary’ under the circumstances.”31 In making the reasonableness determination, the court 

“considers the following factors: (1) ‘the complexity of the case,’ (2) ‘the number of reasonable 

strategies pursued,’ (3) ‘the responses necessitated by the maneuvering of the other side,’ and 

(4) ‘the potential duplication of services.’”32 Additionally, the court considers the twelve factors 

in Johnson v. Georgia Highway Express, Inc.33 Below, the court first addresses the four factors 

set forth in Case, followed by the twelve factors in Johnson. Based on its consideration of those 

factors, the court concludes that some of counsel and paralegals’ claimed hours are not 

reasonable. 

 Turning to the first Case factor, this is not a complex case. Plaintiff’s complaint is 4 

pages long and is substantively identical to other complaints Plaintiff’s counsel has filed in this 

court.34 Additionally, Plaintiff’s motion for review of agency action raised only one issue 

regarding the ALJ’s opinion evaluation. While two separate opinions were addressed, the issues 

raised were not novel from a legal standpoint.  

 
31 Robinson, 160 F.3d at 1281. 

32 Utah Physicians, 2021 WL 254268, at *3 (quoting Case, 157 F.3d at 1250). 

33 488 F.2d 714, 717-19 (5th Cir. 1974) (stating that when considering the reasonableness of 
attorney fees, the court should consider: (1) the time and labor required; (2) the novelty and 
difficulty of the questions; (3) the skill requisite to perform the legal service properly; (4) the 
preclusion of other employment by the attorney due to acceptance of the case; (5) the customary 
fee; (6) whether the fee is fixed or contingent; (7) time limitations; (8) the amount involved and 
the results obtained; (9) the experience, reputation, and ability of the attorney; (10) the 
undesirability of the case; (11) the nature and length of the professional relationship with the 
client; and (12) awards in similar cases); see also Gottlieb v. Barry, 43 F.3d 474, 482 (10th Cir. 
1994) (stating that the Tenth Circuit applies the twelve Johnson factors in statutory fee cases). 

34 See, e.g., Timothy H. v. Kijakazi, No. 2:21-cv-00695-DBP, ECF No. 2; Anthony G. v. Kijakazi, 
No. 2:21-cv-00623-JCB, ECF No. 4; Nicole A. v. Kijakazi, 2:21-cv-00270-DAO, ECF No. 2; 
Beth S. v. Kijakazi, No. 2:21-cv-00265-CMR, ECF No. 2; Crystal C. v. Kijakazi, No. 2:21-cv-
00264-JCB, ECF No. 3. 

https://www.westlaw.com/Document/I8d8154f9947811d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1281
https://www.westlaw.com/Document/I159a1c30607a11eb9dc5f224bba38290/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9265f464947511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://www.westlaw.com/Document/Ie0d6dcd7903e11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_717
https://www.westlaw.com/Document/I5d70b71a970c11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_482
https://www.westlaw.com/Document/I5d70b71a970c11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_482
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Considering the second Case factor, Plaintiff’s counsel was not required to pursue a great 

number of strategies to resolve this case. Again, Plaintiff’s motion for review of agency action 

raised only one issue. Although that issue may have been factually intensive, it was not legally 

complicated.  

Under the third Case factor, Plaintiff’s counsel was apparently not required to respond to 

maneuvering from the Commissioner. Indeed, the Commissioner moved to remand this case just 

two months after Plaintiff filed his motion for review of agency action. As for the final Case 

factor, Plaintiff’s counsel and paralegals did expend some excessive and duplicative hours and 

bill for non-compensable time, which the court will discuss below. 

 Next, the court addresses the Johnson factors. First, as explained below, Plaintiff’s 

counsel and paralegals’ claimed number of hours exceed the number of hours required to 

accomplish the tasks related to those hours. Second, as noted above, this case did not involve 

novel or difficult questions of law. Third, the court is not persuaded that the skill required to 

bring this case to a resolution justifies all of Plaintiff’s counsel and paralegals’ claimed hours 

because of the lack of complexity of the case. Fourth, given the total number of hours that 

counsel and paralegals spent on this case, this case does not appear to have precluded work on 

other matters to a high degree. Fifth, although the court has accepted counsel and paralegals’ 

billing rates as reasonable, the total amount of fees Plaintiff seeks is above the customary fee for 

this type of case. Sixth, because this case involves an award of fees under the EAJA, the fee is 

contingent, which required counsel to prosecute the case with some risk that fees and costs 

would not be recoverable. Thus, the sixth factor weighs in counsel’s favor. Seventh, it does not 

appear that Plaintiff’s counsel was under any time limitations in this case. Eighth, although 



9 
 

counsel obtained a successful result in this case, the court is unaware of the amount involved 

with Plaintiff’s underlying claim. Accordingly, the court does not consider that factor. Ninth, 

Plaintiff’s counsel is well qualified and experienced; however, Plaintiff’s counsel and paralegals’ 

claimed hours are excessive, as will be discussed below. Tenth, given that counsel has filed 

numerous cases similar to Plaintiff’s in this court, it does not appear that counsel views 

Plaintiff’s case as being undesirable. Eleventh, the court is unaware of the nature and length of 

Plaintiff and his counsel’s professional relationship and, therefore, does not consider that factor. 

Finally, recent federal court decisions in the Tenth Circuit demonstrate that attorney fee awards 

in similar cases are much lower than the amount Plaintiff seeks in this case.35 

 Having considered the relevant factors, the court turns to its determination of the 

reasonableness of counsel and paralegals’ claimed hours. For work leading up to and including 

Plaintiff’s motion for EAJA fees, Plaintiff’s counsel claims 36.1 hours of attorney time and 6.4 

hours of paralegal time.36 In response to Plaintiff’s motion, the Commissioner argues: 

(1) Plaintiff’s counsel’s 31.3 hours devoted to Plaintiff’s motion for review of agency action 

should be reduced by 25%; (2) certain of counsel and paralegals’ hours for clerical tasks should 

 
35 See, e.g., Hardister, 2022 WL 2304284, at *1-4 (granting in part the plaintiff’s request for 
$10,472.10 in EAJA fees after a remand under sentence four of 42 U.S.C. § 405(g) following the 
filing of plaintiff’s opening brief and awarding the plaintiff $6,559.73 in EAJA fees); Richards, 
2022 WL 5245307, at *1-3 (granting in part the plaintiff’s request for $6,277.60 in EAJA fees 
after a remand under sentence four of 42 U.S.C. § 405(g) and awarding the plaintiff $5,881.60 in 
EAJA fees); Stone, 2021 WL 9827079, at *1-4 (granting in part the plaintiff’s request for 
$6,197.40 in EAJA fees after a remand under sentence four of 42 U.S.C. § 405(g) and awarding 
the plaintiff $4,722.60 in EAJA fees); Hadi v. Kijakazi, No. 20-CV-02095-REB, 2021 WL 
5086066, at *1-3 (D. Colo. Nov. 2, 2021) (awarding the plaintiff $6,730.60 in EAJA fees after a 
remand under sentence four of 42 U.S.C. § 405(g) following the filing of the plaintiff’s opening 
brief). 

36 ECF No. 25 at 3.  

https://www.westlaw.com/Document/I9f644fa0f6a911ecbca9cb4b6a122f65/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7468BD30B04411EEBA4A8C9569A15992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7468BD30B04411EEBA4A8C9569A15992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N7468BD30B04411EEBA4A8C9569A15992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I036229f03c8311ecb350f2e491a73470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/I036229f03c8311ecb350f2e491a73470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://ecf.utd.uscourts.gov/doc1/18316427698?page=3
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be reduced or eliminated; (3) any hours counsel claims for preparing his reply in support of 

Plaintiff’s motion for EAJA fees should be reduced by 75%.37 

 The agrees with the Commissioner’s arguments. Thus, the court reduces certain of 

counsel and paralegals’ hours as set forth below. First, Plaintiff’s claimed 31.1 attorney hours 

related to the motion for review of agency action are excessive given the lack of complexity in 

this case. Again, Plaintiff’s motion for review of agency action raised a single issue, which 

resulted in remand soon after that motion was filed. Thus, the court reduces those hours by 

roughly 25%, or 7.8 hours.38 

 Second, the court reduces certain of Plaintiff’s claimed paralegal and attorney hours to 

account for time devoted to clerical tasks because “standard clerical tasks are not compensable 

under the EAJA.”39 Those non-compensable clerical tasks include work related to service of 

process, entries of appearance, and processing the administrative record.40 Because such tasks 

 
37 Plaintiff did not file a reply in support of his EAJA fee motion so the court need not address 
this argument.  

38 Although the court adopts the Commissioner’s rationale in reducing Plaintiff’s fee request, the 
court does not adopt the Commissioner’s calculation. The Commissioner states that Plaintiff’s 
claimed 31.1 attorney hours related to the motion for review of agency action should be reduced 
by 25% or “7.3 hours.” ECF No. 26 at 5. However, the court finds that 25 percent of 31.1 is 7.8, 
not 7.3. Thus, the court reduces Plaintiff’s claimed hours related to the motion for review by 7.8 
hours.  

39 Hardister, 2022 WL 2304284, at *3; see also Richards, 2022 WL 5245307, at *2; Stone, 2021 
WL 9827079, at *3. 

40 Hardister, 2022 WL 2304284, at *3 (reducing attorney time claimed related to entries of 
appearance and issuing and filing the complaint, summons, and civil cover sheet, as well as 
reducing “the claimed paralegal time by one half to account for time expended on clerical tasks 
such as file maintenance and bookmarking PDF documents”); Richards, 2022 WL 5245307, at 
*2 (concluding that “[p]reparing a summons and cover sheet and verifying service and executing 
a return of service is clerical work” that is not compensable under the EAJA (quotations and 
citation omitted)); Stone, 2021 WL 9827079, at *3 (same); Lann v. Colvin, No. CIV-14-827-R, 
 

https://ecf.utd.uscourts.gov/doc1/18316438892?page=5
https://www.westlaw.com/Document/I9f644fa0f6a911ecbca9cb4b6a122f65/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9f644fa0f6a911ecbca9cb4b6a122f65/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I77c8bdb0461711eda2468f498af0d1ad/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I28be33d080f511eda4fad6c5dd295075/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I8a7737b09dd211e58b7fa63ea8e8f9ce/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
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are included in both counsel and paralegals’ claimed hours, the court reduces Plaintiff’s claimed 

attorney time by 0.75 hours and paralegal time by 2.8 hours. 

 In sum, the court reduces: (1) counsel’s claimed hours by 8.55, resulting in 27.55 total 

hours (2) the paralegals’ claimed hours by 2.8 hours, resulting in 3.6 total paralegal hours.41 

Having determined counsel and paralegals’ reasonable hours, the court turns next to calculating 

the lodestar to determine Plaintiff’s EAJA fee award. 

II. The Court Awards Plaintiff $7,490.49 in EAJA Fees. 

 As noted above, the court calculates the lodestar by the multiplying the reasonable 

number of hours by a reasonable hourly rate. Thus, Plaintiff’s total EAJA fee award is $7,490.49, 

which is calculated as follows: (1) 27.55 attorney hours multiplied by the rate of $258.82 per 

hour, which equals $7,130.49; (2) 3.6 paralegal hours multiplied by the rate of $100.00 per hour, 

which equals $360.00. 

 

 

 

 
2015 WL 8262223, at *1 (W.D. Okla. Nov. 10, 2015) (same), report and recommendation 

adopted, No. CIV-14-827-R, 2015 WL 8207431 (W.D. Okla. Dec. 7, 2015). 

41 The court’s reduction of Plaintiff’s counsel’s and paralegals’ hours is within its discretion to 
determine the reasonable number of hours for purposes of the lodestar calculation. Fox v. Vice, 
563 U.S. 826, 838 (2011) (“[T]rial courts need not, and indeed should not, become 
green-eyeshade accountants. The essential goal in shifting fees (to either party) is to do rough 
justice, not to achieve auditing perfection. So trial courts may take into account their overall 
sense of a suit, and may use estimates in calculating and allocating an attorney’s time.”); Malloy 

v. Monahan, 73 F.3d 1012, 1018 (10th Cir. 1996) (“[T]he district court need not identify and 
justify every hour allowed or disallowed, as doing so would run counter to the Supreme Court’s 
warning that a request for attorney’s fees should not result in a second major litigation.” 
(quotations and citations omitted)). 

https://www.westlaw.com/Document/I8a7737b09dd211e58b7fa63ea8e8f9ce/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/I54fbd1a09e8011e581b4a1a364f337cb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I37b715a98d1511e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_838
https://www.westlaw.com/Document/I37b715a98d1511e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_838
https://www.westlaw.com/Document/Iae8c8d6a91e711d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1018
https://www.westlaw.com/Document/Iae8c8d6a91e711d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1018
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ORDER 

 Based upon the foregoing, the court HEREBY ORDERS: 

1. Plaintiff’s motion for an award of fees under the EAJA42 is GRANTED IN PART 

and DENIED IN PART. 

2. Plaintiff is awarded $7,490.49 in fees under the EAJA. 

3. Under Astrue v. Ratliff,43 EAJA fees awarded by the court belong to Plaintiff and 

are subject to offset under the Treasury Offset Program.44 Thus, the EAJA fee 

award must be paid to Plaintiff. However, if, after receiving this Memorandum 

Decision and Order, the Commissioner (a) determines that Plaintiff does not owe 

a debt that is subject to offset under the Treasury Offset Program and (b) agrees to 

waive the requirements of the Anti-Assignment Act, the fees will be made payable 

to Plaintiff’s counsel. However, if there is a debt owed under the Treasury Offset 

Program, the Commissioner cannot agree to waive the requirements of the 

Anti-Assignment Act, and the remaining EAJA fees after offset will be paid to 

Plaintiff but delivered to Plaintiff’s counsel. If Plaintiff’s counsel ultimately 

receives an award of attorney fees under section 206(b) of the Social Security 

Act,45 Plaintiff’s counsel shall refund the smaller award to Plaintiff pursuant to 

Weakley v. Bowen.46  

 
42 ECF No. 25.  

43 560 U.S. 586, 595-98 (2010). 

44 31 U.S.C. § 3716. 

45 42 U.S.C. § 406(b). 

46 803 F.2d 575, 580 (10th Cir. 1986). 

https://ecf.utd.uscourts.gov/doc1/18316427698
https://www.westlaw.com/Document/I89607bf277b211df9513e5d1d488c847/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_595
https://www.westlaw.com/Document/N5CD25760FC3211E38E4AF959221ADBBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA4063AE0263811DF8CF0B67A75981AF1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib0bf52d394cf11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_580
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DATED this 30th day of April 2024.  

      BY THE COURT: 
 
 
 
                                                                                         
      JARED C. BENNETT 
      United States Magistrate Judge 
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