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U.S. DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH

BRYAN A., MEMORANDUM DECISION
AND ORDER
Plaintiff,

V.
Case No. 419-cv-00104PK
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant. Magistrate Judge PaulKohler

All partiesconsented to Magistrate Judge Paul Kohler conducting all proceedings,
including entry of final judgment, with appeal to the United States Court of Appeals fteritie
Circuit.! 28 U.S.C. § 636(¢Fed. R. Civ. P. 73Before the court i8ryan A’s (“Plaintiff”)
appeal oDefendant Andrew M. Saul's Commissionéy) final decision determining that
Plaintiff was not entitled to Disability Insurance Benefits (“DIB”) under Titleflthe Social
Security Act. 42 U.S.C. 88 401-434The court held oral atgnent on October 19, 2020.
Plaintiff was represented by Natalie L. Baltbnes, and the Commissioner was represented by
Kathryn C. Bostwick. The court has carefully considehedwritten briefsthe complete record,
and the arguments of couns@&aseal upon the analysis set forth below, the Commissioner’s

decisionwill be affirmed
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PROCEDURAL BACKGROUND

Plaintiff alleges disability due to variopéysical andnental impairmentsOn
November 12, 2015, Plaintiff applied for DIB, alleging disability beginning on November 14,
20142 Plaintiff's application was denied initially and upon reconsiderati@n January 3,
2017 Plaintiff requested a hearing before an Administrative Law Judge (“Alhich
occurredon August 16, 2018.0n November 2, 2018 the ALJ issued a written decision
denying Plaintiff's claim for DIB> OnNovember 122019, the Appeals Council denied
Plaintiff’s request for review,making the ALJ’s decision final for purposes of judicial review.
42 U.S.C. § 405(gR0 C.F.R. § 404.9810n December 20, 201BJaintiff filed his complaint in
this case seeking review of the Commissioner’s final decfsion.

STANDARD OF REVIEW

This court “review[s] the Comissioner’s decision to determine whether the factual
findings are supported by substantial evidence in the record and whether the agairect le
standards were appliedl”ax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 20q@uotations and

citation omitted). The Commissioner’s findings, “if supported by substantial evidgralebe

2 ECF No. § Administrative Record (“AR ___ ") 201-02.
AR 71, 88.

4 AR 99-100.

> AR 32-56.

6 AR 12-30.

"AR 1-6.

8ECF No. 3
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conclusive.” 42 U.S.C. § 405(g)“Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion. It requires more than a
scintilla, but less than a preponderanceak, 489 F.3d at 108{guotations and citation omitted).
“In reviewing the ALJ’s decision, [this court may] neither reweigh the evidencaubestitsite

[its] judgment for that of the [ALJ]."Madrid v. Barnhart, 447 F.3d 788, 790 (10th Cir. 2006)
(quotations and citation omitted). “The [f]ailure to apply the correct legal sthodém provide
this court with a sufficient basis to determine that appropriate legal prisitiplee been

followed [are] grounds for reversalJensen v. Barnhart, 436 F.3d 1163, 1165 (10th Cir. 2005)
(quotations and citation omitte(fjrst alteration in original)

The aforerentioned standards of review apply to Aie)’s five-step evaluation process
for determining whether a claimant is disabl@d. C.F.R. § 404.1520(a)(#)-(v); see also
Williams v. Bowen, 844 F.2d 748, 750-51 (10th Cir. 19¢#@jscussing the five-step process). If a
determination can b@ade at any one of the steps that a claimant is or is not disabled, the
subsequent steps need not be analyZ2€dC.F.R. § 404.1520(a)(4)

Step one determines whether the claimaptesently engaged in
substantial gainful activity. If [the claimant] is, disability benefits
are denied. If [the claimant] is not, the decision maker must
proceed to step two: determining whether the claimant has a
medically severe impairment or combination of impairmentsIf
the claimant is unable to show that his impairments would have
more than a minimal effect on his ability to do basic work
activities, he is not eligible for disability benefits. If, on the other
hand, the claimant presents medical evidence and makes the

minimis showing of medical severity, the decision maker proceeds
to step three.

Step three determines whether the impairment is equivalent to one
of a number of listed impairments that . . . are so severe as to

3
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predude substantial gainful activity . . . . If the impairment is
listed and thus conclusively presumed to be disabling, the claimant
is entitled to benefits. If not, the evaluation proceeds to the fourth
step . . ..
Williams, 844 F.2d at 750-5(quotations and citations omittede also 20 C.F.R.
8§ 404.120(a)(4)(i} (i) .
At the fourth step, the claimant must show, given his residual functional capacity
(“RFC"), that the impairment prevents performance of his “past relevant watkC.F.R.
§ 404.1520(a)(Aiv). “If the claimant is able to perform his previous work, he is not disabled.”
Williams, 844 F.2d at 751If, however, the claimant is not able to perform his previous work, he
“has met his burden of proof, establishing a prima facie case of disabitity.”
At this point, “[the evaluation process . . . proceeds to the fifth and final stepAt
this step, the burden of proof shifts to the Commissioner, and the decision maker mushdetermi
“whether the claimant has thefR] to perform other work in the national economy in view of
his age, education, and work experiencel” (quotations and citation omittedee also 20
C.F.R. 8§ 404.1520(a)j@). If it is determined that the claimant “can make an adjustment to
other work,” he is not disable®0 C.F.R. § 404.1520(a)}). If, on the other hand, it is
determined that the claimant “cannot make an adjustment to other work,” he is disabled a
entitled to benefitsld.
ANALYSIS
In support of hixlaim that the Commissionsrdecision should be reversed, Plaintiff
argues thathe ALJ erred1) at step two by failing to determine that Plaintiff's mental
impairments were seveend (2) by determining that Plaintiff can perfoarfull range of
medium work. The cout will addressach argument in turn.

4
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The ALJ Did Not Err at Step Two by Failing to Determine That Plaintiff’s Mental
Impairments Were Severe.

The ALJ considem Plaintiff’'s mental impairments at step two and determined that were
nonsevere’ Plaintiff contends that the ALJ erred in making that determination. The court
disagrees.

Plaintiff first argues that the ALJ failed to take into consideration cert&ileese and
“misrepresent[ed] the record in her findings at step [tW®]Ih support of that argument,

Plaintiff points to selective portions of the record that, according to Plaintiff, greivhis

“mental impairments were not well controlled and weterocharacterized as unstable by his
treating sources'? In response, the Commissioner points to portions of the record that support
the ALJ's determination at step two that Plaintiff's mental impairments werseare'?

When faced with such a sceima the court must conclude thRkaintiff’s argument fails because

it amounts to rearguing the weight of the evidence, which is unavailirgpeal It is not this
court’s role to reweigh the evidence before the AlM&drid, 447 F.3d at 790From an

evidentiary standpoint, the only issue relevant to the court is whether substanéateedists

in the record to support the ALJ’s conclusio@dham v. Astrue, 509 F.3d 1254, 1257 (10th Cir.
2007)(providing that the court reviewing the ALJ’s decision reviews “only the suffigiehthe

evidence, not its weight” (emphasis omittede also Lax, 489 F.3d at 108¢'The possibility of

°AR 18-20.
19ECF 16 at 8.
Ha.

12ECF No. 20 at 7-8
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drawing two inconsistent conclusions from the evidence does not prevatinamstrative
agency’s findings from being supported by substantial evidence. We may not displace the
agenc[y’s] choice between two fairly conflicting views, even though the court woulthjoigt
have made a different choice had the matter been befteenovo.” (quotations and citations
omitted) (alteration in original)

Plaintiff next argues that the ALJ erred at step two when she assignedvdigjet” to
the opinions of one of Plaintiff’s treating sources, Dr. Wayne Moss, M.D. (“Dr. Mé$Shat
argumentlsofails.

An ALJ must adhere to certain requirements when considering treating sourcalmedi
opinions. Langley v. Barnhart, 373 F.3d 1116, 1119 (10th Cir. 200gge also 20 C.F.R.
§ 404.1527(c) Among those requirements is that the ALJ first must follow a process to
determine if a treatingource medical opinion is entitled to controlling weighéngley, 373
F.3d at 1119see also 20 C.F.R. § 404.1527(c)If the opinion is not entitled to controlling
weight under that process, the opinion is still entitled to deference and must be weigbebeusi
factorsset forthin 20 C.F.R. § 404.1527(c).angley, 373 F.3d at 1119

In assessing Dr. Moss’s opinions, the ALJ properly considered the fact that tleeyower
consistent with Dr. Moss’s own medical recotti20 C.F.R. § 404.1527)@). Plaintiff

contends the ALJ erred in reaching that conclusion bedauddoss’s treatment records

BAR 20.

AR 20.



Case 4:19-cv-00104-PK Document 24 Filed 11/20/20 PagelD.788 Page 7 of 9

“consistently” show severe mental impairmetfttsdowever, the Comissioner cites to portions
of the record showing that Dr. Moss’s own treatment records note generally normal and
unremarkable mental status examinatithsn the court’s view, @intiff's argumentgain
attemps to reargue the weight of the evidence before the ALJ, which is futile on appeal.
Oldham, 509 F.3d at 1257.ax, 489 F.3d at 108Madrid, 447 F.3d at 790

The ALJ also properly relied upon the fact that Dr. Moss’s opinions were not consiste
with the record as a wholé. 20 C.F.R. § 404.1527(c)(4)mportantly, Plaintiff does not
specifically challenge the ALJ’s reliance upon that factor.

Finally, the ALJ properly relied upon the fact that Dr. Moss’s opinions were not
consistent with Plaintiff'®wn testimony concerning his daily functionitfy20 C.F.R.
§ 404.1527(c)(4) Plaintiff contends that the ALJ’s conclusion on this point is “simply not
true.”® To support that argumerR|aintiff points toportions of his testimony, which is another
attempt to reargue the weight of the evidence before the A@ldham, 509 F.3d at 1257 ax,

489 F.3d at 1084Madrid, 447 F.3d at 790

1SECF No. 16 at 10
®ECF No. 20 at 9-10
AR 20.

18,

19ECF No. 16 at 10
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Il. The ALJ Did Not Err by Determining That Plaintiff Can Perform a Full Range of
Medium Work.

Plaintiff contends that the ALJ erred by determining that Plaintiff can perddiull
range of medium work. Specifically, Plaintiff contends that his knee and kidney issuestpre
him from performing such work.

Plaintiff first contends that certain portions of the record and his own testimony establish
that he cannot perform a full range of medium work. The gejgtts this argment as an
attemptto reargue the weight of the evidemreappeal.Oldham, 509 F.3d at 1257 ax, 489
F.3d at 1084Madrid, 447 F.3d at 720Furthermore, to the extent Plaintiff relies upon his own
testimony to demonstrate the severity of his knee and kidney issues, the court note#\thhat the
foundPlaintiff’s testimony to be not completely crediBfelmportantly, Plaintiff has not
challenged thiafinding.

Plaintiff next asserts that the ALJ erredassigning “little weight” to the opinions of one
of Plaintiff’s treating physicians, Dr. Victor Worth, D.O. (“Dr. Worth”). larsidering Dr.

Worth’s opinions, the ALJ properly considered the fact that they were not consistebrwit
Worth’s ownphysical examination of Plaintiff 20 C.F.R. § 404.1527)@). The ALJ also
properly relied upon the fact that Dr. Worth’s opinions werecoasistent with the record as a
whole?? 20 C.F.R. § 404.1527(c)(4)mportantly, Plaintiff does not specifically challenge the

ALJ’s reliance uporhose factors

2°AR 23-24.
AR 23.

22|d.
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Instead, Plaintiff challenges only the ALJ’s reliance upon the fact tha@th's
opinions weraot consistent with Plaintiff'ewn testimony concerning his daily functionifig.
20 C.F.R. § 404.1527(c)(4Plaintiff points to selective portions of his testimony, whiatain,
is an unavailing effort to reargue the weight of the evidemcappeal Oldham, 509 F.3d at
1257 Lax, 489 F.3d at 108§Madrid, 447 F.3d at 790

CONCLUSION AND ORDER

The court concldes that all of Plaintiff’s arguments falt\ccordingly, IT IS HEREBY
ORDEREDthat the Commissioner’s decision in this ces&FFIRMED.
IT IS SO ORDERED.

DATED: 20 Novemler2020.

UL KOHLER
nited States Magistrate Judge

2 d.
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