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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Gwendolyn Joyce Ayer,
Plaintiff,
V. CivilAction No. 2:11-CV-83

Michael J. Astrue,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 9, 12)

Plaintiff Gwendolyn Ayer brings this actigrursuant to 42 U.S.C. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyimgr application fodisability insurance
benefits. Pending before the Court areeAy motion to reverse the Commissioner’s
decision (Doc. 9), and the Commissioner’'stimo to affirm the same (Doc. 12).

For the reasons stated below, @&urt GRANTS Ayer’s motion (Doc. 9);
DENIES the Commissioner’s motion (Doc.)1and REMANDS for further proceedings
and a new decision.

Background

Ayer was forty-six years old on halleged disability onset date of
August 20, 2008. She has glhischool education, and haerked as a flding-machine
operator for a printing company for approximgtilirteen years and as an assembly line

worker for approximately three years. $eéivorced, and has two adult sons.
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In August 2008, Ayer stopped working,maplaining of right ankle pain and foot
pain. She was diagnosed with tarsartel syndrome, and in December 2008, she
underwent tarsal tunnel release surgery. ddueer, Ayer's ankle pain decreased, but she
continued to use an ankle brace and a éanambulation. In late 2008, Ayer
complained of lower back pain, an@s diagnosed with sciatic neurafgisin April
2009 MRI revealed degeneratigisc disease. Ayer was prescribed morphine to alleviate
her back and ankle pain. Shas also complained of wrigtip, leg, and knee pain; and
has suffered from sleep problems, hypertensaod, gastroesophageal reflux disease.
Additionally, Ayer has been diagnosed wattronic pain syndrome, major depressive
disorder with anxiety, and posttraumagteess disorder stemming from incidents of
domestic assault. She testified at the adnmatise hearing that she was able to stand for
only approximately ten or fifteeminutes at a time, beforerigack started to stiffen and
ache. She further testifiedath) mainly due to her mentmhpairments, she did not want
to leave her house or be around people, and did not drive a car. Ayer is easily
overwhelmed, and cried at various tinteging the administrative hearing.

In October 2008, Ayer filed applications for supplemental security insurance and
disability insurance benefitdn her disability applicatiorshe alleged that she has been
unable to work since August 20008 due to tarsal tunneltine right ankle, resulting in

limitations in her ability tavalk without pain. (AR %2.) Later, she updated her

! “Sciatic neuralgia” is “[p]ain in the lowerask and hip radiating down the back of the thigh
into the leg, initially attributed to sciatic nerve dysfunction . . . but now known to usually be due to
herniated lumbar disk compressing a nerve root . . TED8AN’'SMEDICAL DICTIONARY 1731(28th ed.
2006).



application to assert that she was also un#abivork due to knee and back pain, as well
as depression. (AR 188.) On August@1@, Administrative Law Judge (“ALJ”) Robert
Klingebiel conducted a hearimmy the disability application(AR 31-54.) Ayer appeared
and testified, and was represented by cour®elOctober 14, 2010, the ALJ issued a
decision finding that Ayer was not disabl@ader the Social Security Act from her
alleged onset date through the date of tlestn. (AR 7-16.) A few months later, the
Decision Review Board (“DRB”) notified Ayehat it had not completed its review
during the time allowed, thus making the Ad decision final. (AR 1-3.) Having
exhausted her administrative remedies, Aifed the Complaint in this action on

April 4, 2011. (Doc. 3.)

AL J Decision

The Commissioner uses a five-step setjakprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine wfner the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(1#16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&LJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether the claimant’s impament “meets or equals” an pairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix(“the Listings”). 20 C.F.R§8 404.1520(d), 416.920(d).
The claimant is presumptively disabledht impairment mestor equals a listed

impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).



If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, meaning “the most [the claimant] can
still do despite [his or her m&l and physical] limitationsbased on all the relevant
medical and other evidence in the reco2d C.F.R. 88 404.1520(e), 404.1545,
416.920(e), 416.945. The fourth step requinesALJ to consider whether the claimant’s
RFC precludes the performance of hiser past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the hfstep, the ALJ determines whether the
claimant can do “any other work.” 20 G=+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢b&m shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additiori@vidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Klingebiel firsdetermined that Ayer had
not engaged in substantial gainful activity since her alletigability onset date of
August 20, 2008. (AR 10.At step two, the ALJ founthat Ayer had the following
severe impairments: “right tarsal tunsghdrome status post tarsal tunnel release,”
degenerative disc disease of the lumdane, depression, and anxietyd.X Conversely,
the ALJ found that Ayer’s right knee impairment was nonsevéde) At step three, the
ALJ determined that none of Ayer’s impaients, alone or in combination, met or

medically equaled a listed impairment. (AR 10-11.)



Next, the ALJ determined that Ayerchthe RFC to perform “light work,” as
defined in 20 C.F.R. 8§ 401567(b), except as follows:

[Ayer] can stand or walk for 2 hourand sit for 6 hours during an 8-hour

workday. She can occasionally cbyrstoop, and crouch, but frequently

balance, kneel, and crawl. [Ayer] canderstand and remember tasks with

3 or more steps. She cannot toleratense or high stress tasks due to low

frustration tolerance, but can sustaimcentration, persistence, and pace

for two-hour periods over an 8-hoday and 40 hour workweek. She

cannot perform tasks thatviolve sustained or strdstinteraction with the

public or coworkers, but can collalade with supervisors and handle low

stress interactionsith coworkers.
(AR 12.) Given this RFC, thALJ found that Ayer was capable of performing her past
relevant work as an assembly line wark@AR 14-15.) Alternatively, the ALJ
determined that there were other jobs &xgsin significant numbers in the national
economy that Ayer could perim. (AR 15.) The ALJ conctied that Ayer had not been
under a disability from the alleged onset dzt@dugust 20, 2008 through the date of the
decision. (AR 16.)

Standard of Review

The Social Security Act defines the tefdmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous perioadhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persomvill be found to be disabled onlf it is determined that his
“impairments are of such severity that h@at only unable to do his previous work],] but
cannot, considering his ageluzation, and work experiencamgage in any other kind of

substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §



423(d)(2)(A).

In reviewing a Commissioner’s disability decision, the court limits its inquiry to a
“review [of] the admmistrative recordle novao determine whether there is substantial
evidence supporting the . . . decision anetbr the Commissioner applied the correct
legal standard."Machadio v. Apfel276 F.3d 103, 10&( Cir. 2002) (citingShaw v.
Chater, 221 F.3d 126, 1B3(2d Cir. 2000))see42 U.S.C. 8§ 405(g). A court’s factual
review of the Commissioner’s decision isited to determiningvhether “substantial
evidence” exists in the rembto support such deowsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by the factfinder.”). “Substani@g®ee” is more than
a mere scintilla; it means such relevantlemnce as a reasonable mind might accept as
adequate to support a conclusidrichardson v. Peralegl02 U.S. 389401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotisg court should consider that the Social
Security Act is “a remedial statute to bevadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis

Ayer’s first argument is that the ALJmmnitted error by failing to fully develop
the record. SpecificallyAyer asserts that the ALJ should have requested the following
evidence: (a) medical source statementsf&yer’s treating sources; (b) a medical
report associated with psychiatric treatmwhtch Ayer testified was scheduled to occur

approximately one month after the administ@tnearing; (c) medical records associated



with Ayer’s alleged grant of long-term disatyi; (d) Ayer’s physical therapy records; (e)
an August 2009 evaluation completed by 8pine Clinic of Dartmouth Hitchcock
Medical Center; and (f) June 2010 disabifityms completed by Ayer’s treating nurse
practitioner, Christopher Laurei®NP-BC, and referenced thie administrative hearing
and in treatment notes contained in the récgDoc. 9 at 18-19 In response, the
Commissioner contends that Ayer and tegresentative failed to meet their own
affirmative duty to prompthprovide all relevant eviehce to the CommissionerSde
Doc. 12 at 12-13.) While the Court is notaeaded by all of Ayes claims regarding
how far the ALJ should have gone to devdloprecord, the Court finds that remand is
required, given the ALJ’s faile to request medical opiniofrem any of Ayer’s treating
providers, including Nurse Prgtoner Laurent, which resultad a substantial gap in the
record.

Because a hearing on disability benaBta non-adversarial proceeding, the ALJ
has an affirmative obligation to develop the administrative red@edez v. Chater77
F.3d 41, 47 (2d Cir. 1996) (citirfgchevarria v. Sec'’y of Health & Human Sep&85
F.2d 751, 755 (2d Cir. 1982)). This duty égisven when, as here, the claimant is
represented by counsel or anFattorney representativéerez 77 F.3d at 47see also
Rosa v. Callahan168 F.3d 72, 79 (2d Cir. 199%tezzacappa v. Astru@49 F. Supp. 2d
192, 204, 207 (S.D.N.Y. 2010When the claimant isnrepresented, the ALJ has a
heightened duty “to scrupuldysand conscientiously probeto, inquire of, and explore

for all the relevant facts.Echevarrig 685 F.2d at 755 (gptation omitted).



Here, even though Ayer waspresented by counsel at the administrative hearing,
that representation appears to have lseemewhat limited. Ayer asserts (and the
Commissioner does not deny) that she was uesepted when she failléo appear at the
first hearing on her claim, and that the ategrmvho represented her at the second hearing
filed a notice of appearance approximately five weeks before that heg®eeDac. 9 at
18; Doc. 13 at 2 (citing AR 229, 31, 106, 114).) Moreokgehe record reveals that, by
the time of the second administrative hearthg,record was not aduately prepared.

The ALJ stated at the end of that heariwich occurred in August 2010: “[T]he latest
medical records that | see are basically in Apir2009. Have there ba more recent . . .
treatment records that have been requestedvihab not . . . have yet ... ?” (AR 53.)
Ayer responded: “Oh, absolutely,” and és counsel similarly responded in the
affirmative, stating: “l will contact the dibdity group and find out where those records
are. . .. | do the hearinf® the disability group and .. I don’'t know why the records
aren’tin the file.” (d.) The ALJ agreed to hathe record open fahirty days so that
counsel could gather the record#d.)( There was also some discussion at the beginning
of the hearing about “two documents” ti#gter’'s counsel stad she had in her
possession but which had rogten submitted to the Comssioner. (AR 34-35.)

Without inquiring about the substance of tha®cuments, the ALJltbcounsel that she
could mail them to the Comssioner, so long as thelyd not duplicate documents
already in the record. (AB5.) Approximately three months after the administrative
hearing, by the time the DRB received the cAser was unrepresented again. (AR 21-

26.)



A review of the record indicates that digal records which post-date April 2009
were in fact submitted to the Commissioner watthirty days of the hearing. (AR 20,
383-469.) However, it does not appear that‘tivo documents” referenced by counsel
at the beginning of the administrativean@g were submitte&nd the ALJ did not
specifically request them or acknowledge tladisence in his decision. Also noteworthy,
although the record contains many treatmotes, there are no medical opinions from
Ayer’s treating sourcésincluding her treating family nurse practitioner, Christopher
Laurent. The ALJ appears toveabeen aware of this deficignin the record, stating in
his decision: “As for the opian evidence, it should be mat that none of [Ayer’s]
treating physicians have offet@pinions indicating that shelimited in any way.” (AR
14.) It would have been more accuratetfar ALJ to have acknowdiged that the record
contains no opinions — supp@kior not supportive of dibdity — from any of Ayer’s
treating providers, physicians or otherwiger the reasons stated below, and given the
unique factual circumstances of this case Qbart finds that the ALJ failed to properly
develop the record with respect to opms from Ayer’s treating medical sources,
including Nurse Practitioner LauréntHad the ALJ made thigquest, at a minimum,

Laurent’s Functional Capacity Questionnairel Mental Capacities Evaluation, which

2 The record does include a January 20G8uation completed by Kathleen Filkins, M.A.,
which includes Filkins’ opinion that Ayer “would have difficulty performing the duties of a regular
workweek including standing and walking.” (AR 26&{pwever, Filkins was not a “treating” source, as
she examined Ayer on only one occasion, at the request of the Social Security Administration. The
record also includes the assessments and opinions of agency consultants Drs. Leslie Abramson, Joseph
Patalano, William Farrell, and Geoffrey KniselyRA&270-80, 374-82), but none of these providers
examined Ayer.

% Although it is not entirely clear from the recpitdappears that the disability forms prepared by
Nurse Practitioner Laurent which are attached to Aymaotion were the “two documents” referenced by
Ayer’s counsel at the administrative hearin§ed€AR 34; Docs. 9-1, 9-2.)



are attached to Ayer’'s motiosdeDocs. 9-1, 9-2), likely would have been included in
the record and reswed by the ALJ.

The Commissioner’s own regulations sup@oremand in this case, describing the
ALJ’s duty to develop the reod as follows: “Before we mke a determination that you
are not disabled, we will develop your contplenedical history ... [and] will make every
reasonable effort to help you get mediegorts from your own medical sources when
you give us permission to request tleports.” 20 C.F.R. 8§ 404.1512(dge Perez/7
F.3d at 47. The regulatiofigrther provide that, when thmedical reports received are
“inadequate” for the ALJ to dermine whether the claimaistdisabled, the ALJ “will
seek additional evidence or clarificativom [the claimant’s] medical source.” 20
C.F.R. 8 404.1512(e¥ee Perez/7 F.3d at 47. Case lawmderscores the importance of
obtaining medicabpinions as opposed to merely medidaita or treatment notes. In
Peed v. Sullivan778 F. Supp. 1241, 1246.D.N.Y. 1991), the distct court explained:

Because “[tlhe expert opinions of a tiieg physician as to the existence of

a disability are binding on the factfingleit is not sufficient for the ALJ

simply to secure raw data from thedting physician. What is valuable

about the perspective of the tregtiphysician—whadlistinguishes him

from the examining physian and from the ALJ—is his opportunity to

develop an informedpinionas to the physical status of a patient. To

obtain from a treating physician natigimore than charts and laboratory

test results is to undermine the distive quality of the treating physician

that makes his evidence sauch more reliable thathat of an examining

physician who sees the claimant oacel who performs the same tests and

studies as the treating physician. It isdp&ion of the treating physician

that is to be sought; it is higinionas to the existence and severity of a

disability that is to be given deference.

AlthoughPeedinvolved apro seclaimant and the opiniortd a treating physician,

whereas this case involves a representedhalai and the opinions of treating sources

10



other than physicians, the rationale is thaesa The ALJ should ndtave been satisfied
with merely treatment notes and raw noadlidata; he should have made a specific
request for medical opinions from Ayer'e#ting sources, including Nurse Practitioner
Laurent.

The record also does not contain &%C assessments frofiyer’s treating
sources. But the law provides that the ALJ has an affirmative duty to request such
assessments from a claimant’s treating saudespite what is otherwise a complete
medical history.See Robins v. Astrudo. CV-10-3281 (FB), 201WL 2446371, at *2-4
(E.D.N.Y. June 15, 2011) (although ALJ cmlesed plaintiff's hospital and treatment
records, plaintiff's hearing testimonyndan examining consultative physician’s
assessment; court remanded because AlLdatidttempt to obtain medical opinions from
plaintiff’s treating physiciansPickson v. AstrueNo. 1:06-CV-0511 (NAM/GHL), 2008
WL 4287389, at *13 (ND.N.Y. Sept. 17, 2008}In this case, the administrative
transcript does not contain any statements from any of plaintiff's treating sources
regarding how plaintiff's impairmentdgfact her ability toperform work-related
activities. The ALJ hadothing more than treaient records . . . and consultative reports
to review. Thus, the ALJ had an affirmatahety, even if plaintiff was represented by
counsel, to develop the medicaktord and request thagpitiff's treating physicians
assess plaintiff's functional capacity.tf. Streeter v. Comm’r of Soc. Sédo. 5:07-CV-
858 (FJS), 2011 Wi576959, at *4 (N.D.N.Y. Apr. 2€011) (“Althowgh Plaintiff
correctly notes that thecerd lacks a medical sourseatement from her treating

physician, the ALJ made reasonable effortshitain such a recordlhe ALJ sent a letter

11



to Plaintiff's counsel prior to the hearinggvising him about howo obtain Plaintiff's
medical records, including medical opinioria.that letter, théALJ asked counsel to
provide him, along with other medic&aords, with a fully completed Medical
Assessment from the physician méasniliar with the claimant’'s impairments; to make a
second request if counsel did not receive dioa sources statement; and, if Plaintiff's
counsel did not receive the requested inforamatvithin thirty dayof the initial request,
to send the ALJ a copy of his letter to Ptdiis treating source and to contact the ALJ’s
office immediately so that the ALJ could resti the information. In a letter dated May
13, 2005, Plaintiff's counsel sent a requesPlaintiff’s treating physician, asking for
Plaintiff's complete medical records as wedl an opinion about whether Plaintiff was
disabled. In addition to his letter to Pligifif's counsel prior to the hearing, the ALJ
specifically asked Plaintiff's counsel, duritige hearing, if the medical records were
complete, to which Plaintiff's counsel respodddfirmatively. . . . Thus, the Court finds
that the ALJ met his duty to develop the reconthpletely and to ensure that he had a
complete medical record.”) (interngliotations and citations omitted).

Here, although the ALJ hettie record open afterdhradministrative hearing so
that Ayer’s counsel could pvide more recent medical reds, the ALJ did not inquire
about the “two documents” renced by counsel at tlhearing (AR 34), and does not
appear to have explored whether thoseudeents were contained in the post-hearing
submission. Moreover, while the ALJ natidl Ayer’s counsel at the administrative
hearing that there were no “current medical records” (AR 53) in the file, he failed to

make any inquiry or request directed toslsAyer or her cowsel, orally at the

12



administrative hearing or in writing thereaftparticularly regarding the lack of medical
opinionsin the record. Niodid the ALJ contact any of A&y’s medical providers in an
attempt to obtain their opinions. Thesguies require remand for further development
of the record.See Rosal68 F.3d at 7®Perez 77 F.3d at 47Pratts, 94 F.3d at 37. The
fact that the ALJ requested additional noadlrecords from Ayer’sittorney at the
administrative hearing does not relieve Hlufrhis duty to fully develop the recor&ee
Newsome v. Astrudlo. 09-CV-4179 (ADS), @11 WL 4578422, at *24E.D.N.Y. Sept.
30, 2011).Neither does the ALJ’s reliance on theropns of agency ewsultants relieve
him of this duty, as the regulations “are aghostic as to the source of the evidence
needed to assemble an appiaigr record; instead, theyrdct the [ALJ] to seek the
information [he] requires from the claimantsvn medical sources,’” and resort to
consultative examinations only after ‘everggsenable effort’ to obtain evidence from the
claimant’s sources has failedtarris v. Astrue No. 08-CV-3374 (JG), 2009 WL
8500986, at *4 (E.D.N.Y. Jag0, 2009) (citing 20 C.F.R.404.1512(d)(2)).Even when
the ALJ determines that a consult is reqdiitde claimant’s “treating source” is the
“preferred source” of the consultatiofd. (citing 20 C.F.R. 8 404.1519h). Because the
ALJ failed to seek an opiniass to Ayer’s disability from her treating sources before
relying on the opinions of non-treatingyn-examining sources, the record was
improperly developedSee Nevland v. Apfe&204 F.3d 853, 858 (8th Cir. 2000) (finding
that ALJ had not satisfied dutyhen he “relied on the apons of non-treating, non-
examining physicians,” and opng that “ALJ should haveought such aapinion from

[claimant’s] treating physicians or, in theeahative, ordered consultative examinations”

13



to assess RFCJpnes v. Apfeb6 F. Supp. 2d 51824-25 (S.D.N.Y. 1999remanding
for further fact-finding because ALJ decisimas based solely on consultative medical
evaluations and his own subjee observations of claimaat administrative hearing,
and did not afford claimant ¢hbenefit of medical records from her treating physician or
accord her testimony any weight).

This case is distinguishable frdateller, cited in the Commissioner’s brief (Doc.
12 at 11), because in that case, there wefdefaiencies or obvious gaps in the record,
and the ALJ appear[ed] to halieen in possession of [th&intiff's] complete medical
history when she issued her decisioteller v. Comm’r of Soc. Seblo. 2:10-CV-160,
2011 WL 926874, at *8 (D. Vt. Mar. 15, 2011Here, as stateabove, although the
medical record is lengthy, it contains no medical opinions from Ayer’s treating sources,
as recognized by the ALJ himself in his dsmn. Ayer has demonstrated, however, that
her treating nurse practitioner, Christopher Laurent, had completed disability paperwork
containing his medicalpinions regarding Agr’s ability to workapproximately one
month prior to the administragvhearing, and these opiniomere referenced in multiple
places in the record before the ALJ. (BR 387, 389; Docs. 9-1, 9-2.) The ALJ’s
failure to make an effort to obtain theseropns, beyond holding &érecord opn for the
submission of “medical recostl (AR 53) for thirty days dér the hearing, is cause for
remand. This is particularly true given that Nurse Practitioner Laurent’s disability
paperwork contains his medical opinion tAger would be absent from work for more

than four days each month due to her impamser treatment, which is likely to have

14



affected the ALJ’s decision and cenig merits consideration therefn(Docs. 9-1 at 2-3,
9-2 at 2-3.) The Commissioner’s relianceSwoheck v. Barnhar857 F.3d 697 (7th Cir.
2004) is also unavailing, &lsat case does not stand foe fbroposition that a complete
record is unattainable so the ALJ n@gse the record at any time. Rattl&rheckstands
for the principle that an ALJ need only makeeasonable effort to develop a full and fair
record, which effort was not made heidor is the Commissioner’s citation dordan v.
Commissioner of Social Securityd2 F. App’x 542, 543 (2@ir. 2005) persuasive, as in
that case, the ALJ took theeptof contacting counsel to remind him that evidence which
counsel volunteered to securdles administrative hearing had not been received and to
notify counsel that a decision would be maadethe existing recordnless such evidence
was timely submitted.

Because the ALJ failed to adequately develop the record, the Court does not reach
the other arguments made in the partiastions, and expresses no opinion on the
guestion of disability. On reand, however, the ALJ should revisit some of his factual
findings with closer attention to the recordor example, the ALJ stated in his decision
that Ayer reported she was “able to carerfultiple dogs” (AR 11), but in fact Ayer
stated that she cared for her dogs withhiép of her son and héoyfriend (AR 167,

195). Moreover, the ALJ statéd his decision that Ayer reported she was able to “tend

to her own personal care need8R 11), but in fact Ayer qgorted she could not stand in

* Laurent’s disability paperwork also contains Laurent’s diagnoses of insomnia, claustrophobia,
depression with anxiety, chronic pain syndromesgeality disorder, sciatica neuralgia, degenerative
disc disease of the lumbar spine, GERD, and hypsdenas well as Laurent’s opinions that Ayer could
sit and stand/walk for only 0-2 hours in an 8-hourkgay; and was moderately limited in her activities
of daily living, social functioning, and concerttam, persistence or pace. (Doc. 9-2 at 2-3.)

15



the shower or get out of the tub, had a diffi time standing up fra the toilet, could not
tie her shoes or brace, amltd not stand at the stoveRAL67, 195). The ALJ also
stated in his decision that Ayer reportde was able to “shop in stores” (AR 11),
without mentioning Ayer’s adtional reporting that she requddelp as well as rests and
used a wheelchair while shoppif@R 172, 197). Furtheas admitted by the
Commissioner, the ALJ's statements that A{did not] participate[] in any mental
health counseling during the period at iss(A&R 10) and “sought no counseling during
the period at issue” (AR 14) are inaccurate Ayer had four counseling sessions with
licensed social worker Michele Authiizn January and February of 2009AR 318-25.)
Moreover, Ayer testified at the administraitiearing that she was scheduled to see a
mental health professional approximately amenth after the hearing (AR 47), and June
2010 treatment notes from Nurse Practitidreurent record that Ayer was “awaiting
evaluation by [a p]sychiatrist in September [2010]” (AR 387).

Finally, on remand, the ALJ should caiey and address in his decision the
January 2009 evaluation completed by agen@miner, Kathleenikins, M.A., wherein
Filkins diagnosed Ayewith posttraumatic stes disorder and major depressive disorder;

assigned Ayer a GAF score of 50, indiog “serious” symptoms or functional

®> Despite stating in a November 2008 FunciReport that she usedwheelchair “while
shopping” (AR 172), at the August 2010 administratigaring, Ayer testified that her ankle and legs
ached the day after she shopped (AR 46), implying that she did not use a wheelchair while shopping. It
would be reasonable to deduce from this evidéimaesometimes Ayer required a wheelchair for
shopping, and other times she did not. In any etieatecord clearly reflects that, when she was not
using a wheelchair, Ayer used a cane, crutcired,an ankle brace for shopping. (AR 172, 200.)

® Of note, Authier’s records include a diagnosis of major depressive disorder and assignment of
GAF scores ranging from 45 to 54, indicating nmadgie-to-serious symptoms or limitatiosgeAm.
Psychiatric Ass’nDiagnostic and Statistical Manual of Mental Disord€¢®SM-1V”), at 32 (4th ed.
2000). (AR 318-25.)

16



impairments, Am. Psychiatric Ass’'Bjagnostic and Statistical Manual of Mental
Disorders(“DSM-1V”), at 32 (4th ed. 2000); and aped that Ayer “would have difficulty
performing the duties of a regular workweekluding standing and walking.” (AR 268.)
Additionally, Ayer may submit fothe ALJ’s review thoseecords which she asserts are
currently missing from the file, includingurse Practitioner Laurent’s June 2010
disability forms, Septemb@010 psychiatric treatmentaards, long-¢rm disability
benefits paperwork, physical therapy resprahd August 2009 medical records from the
Spine Clinic of Dartmouth Hitchcock Medical CentegeéDoc. 9 at 18; Doc. 13 at 4.)
Conclusion

The Court concludes that the ALJ failedaidequately develop the record. While
the record contains treatment notes fer thlevant time period from various treating
sources, it does not contain any opinitmosn these sources regarding how Ayer’s
impairments affected her @ity to perform work-relatedctivities. Indeed, the only
assessments of Ayer’s ability do work-related activiteediscussed in the ALJ’s
decision were provided by non-examiniransultative physicians. Although Ayer was
represented by counsel at thediof the hearing, given thaique factual circumstances
of this case, the ALJ shoulsave encouraged Ayer and her counsel to obtain opinions
from Ayer’s treating sources, or alternativelye ALJ should havattempted to obtain

opinions directly from thossources, particularly Nurse Practitioner Laurent.
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For these reasons, the Court GRANTSAy motion (Doc. 17); DENIES the
Commissioner’s motion (Doc. 22); and RENDS for further proceedings and
development of the record, &atcordance with this ruling.

Dated at Burlington, in the District &ermont, this 6th day of February, 2012.

/sl John M. Conroy

bhn M. Conroy
UnitedStatedMagistrateJudge

18



