Brauer v. Social Security Administration, Commissioner

UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
JoAnn L. Brauer,
Plaintiff,

V. CivilAction No. 2:11-CV-141

Michael J. Astrue,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 12, 20)

Plaintiff Joann Brauer brings this ami pursuant to 42 U.S. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyitgr application fodisability insurance
benefits. Pending before the Court are Braumotion to reverse the Commissioner’s
decision (Doc. 12), and the Commissioner’s motion to affirm the same (Doc. 20).

For the reasons stated below, the CQENIES Brauer's motion, and GRANTS
the Commissioner’s motion.

Background

Brauer was forty-six years old on redleged disability onset date of
November 18, 2004. She has a collegecation, and worked as a pharmacist for over
twenty years. She also haldrious short-term jobs, including as a postal worker and a

customer service representative at a fabdoest During the alleged disability period,
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Brauer did volunteer work on a part-timestsafor the Humane Society, and attended
church functions and fundraiserShe is divorced and lives alone.

In November 2004, Brauer lost her phawist license when it was discovered that
she had been stealing hydrocodone fronptihermacy where she wa#t. (AR 37, 424,
427.) Years prior, in 1996, Brauer's pharmaticense had been suspended for a period
of six months, again due to her stealing ndcs from the pharmaoyhere she worked.
(Id.) Brauer has a long history of deps@n, which worsenedhen she lost her
pharmacist job in 2004. She has haddlseicide attempts which required medical
attention —in 1994, 1996, a2006, all by means of a drugerdose. (AR 408, 424-25.)
She testified at the administrative hearingwever, that she has attempted suicide on at
least twenty-five occasions. (AR 45.) Braa&so has a long history of opiate abuse and
alcoholism, and has attended Alcoholics Ayimous. (AR 409, 411, 442, 444.) The
record reflects that, since 2004, she has hadgswhere she is functioning well, but on
multiple occasions, these periods have de#owed by periods ofapid decompensation
related to a substance abuse relapse. Tgersmds of relapse are often characterized by
deep depression accompahley suicidal ideation @hsuicide attempts.

In addition to her mental and substanbase problems, Brauer also has diabetes,
and suffers from back pain,dbpain, numbness and tinglingher hands, and excessive
sweating. In 2008, she was diagnosed wadiatica (AR 542-43)nd a July 2008 MRI

revealed disc herniation, central canakroaing, and degenerative disc disease with



facet arthropathy(AR 656, 687). She attended physical therapy, had epidural steroid
injections, and underwent hypnosis to addrieer back pain. At the administrative
hearing, Brauer stated that this paidl Im@t been a problemnsie approximately the
summer of 2009, as her hypnotherapist hadghither how to control it. (AR 41-42.)

In September 2008, Brauer filed an application for disability insurance benefits.
Therein, she claimed that the following ékses, injuries, aonditions limited her
ability to work from the alleg disability onset date ofdvember 18, 2004: “[s]evere
depression, stress, anxiety, several suiatteempts ending in hospitalization, . . .,
diabetes, high blood pressure, high cholestesohel tunnel, [and] back problems.” (AR
171.) She further explained that, althougl Bad worked “as a driver for a woman with
a medical condition” after the alleged didigyp onset date, the job was only “temporary”
and she stopped working on a ftithie basis on April 20, 2007Id() Brauer’'s
application was denied initially and on res@eration, and she timely requested an
administrative hearing. The hearingsa@nducted on September 2, 2010 by
Administrative Law Judge (“ALJ”) Edwarddtan. (AR 27-70.) Brauer appeared and
testified, and was represented by a non-agfprepresentative. A vocational expert also
testified at the hearing.

On December 23, 201the ALJ issued a decision findj that Brauer’s substance
use disorder was “a contributing factor matketo the determination of disability,” and

thus Brauer was not disabled within the megrof the Social Security Act at any time

! Facet arthropathy is a disease of the fadetsdn the spine resulting from degeneration and
arthritis. DORLAND’ SILLUSTRATED MEDICAL DICTIONARY 149 (27th ed. 1988).



from her alleged onset datedkigh the date of the decision. (AR 21.) A few months
later, the Decision Review Board affirméiee ALJ’s decision, rendering it the final
decision of the Commissioner. (AR 1-3.) Hayiexhausted her administrative remedies,
Brauer filed the Complaint in thection on June 21, 2011. (Doc. 3.)

ALJ Decision

The Commissioner uses a five-step setjgeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine ether the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.152Q([%16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&LJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether the claimant’s impanent “meets or equals” an pairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix“the Listings”). 20 C.F.R88 404.1520(d), 416.920(d).
The claimant is presumptively disabledht impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, meaning “the most [the claimant] can
still do despite [his or her m&l and physical] limitationsbased on all the relevant
medical and other evidence in the recoP® C.F.R. 88 404.1520(e), 404.1545,
416.920(e), 416.945. The fourth step requinesALJ to consider whether the claimant’s

RFC precludes the performance of hiser past relevant work. 20 C.F.R. 88



404.1520(f), 416.920(f). Finally, at the kfstep, the ALJ determines whether the
claimant can do “any other work.” 20 GR+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢bem shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additiori@vidence of the
claimant’s [RFC]").

When faced with a claimant who has a donglcohol addiction, such as Brauer
here, the ALJ is required to consider an egtep in the five-step sequential evaluation.
Salazar v. Barnhar468 F.3d 615, 622 (10th Cir. 2006Jhe Social Security Act states:
“An individual shall not be considered to 8isabled . . . if alcholism or drug addiction
would (but for this subparagwh) be a contributing factonaterial to the Commissioner’s
determination that the individual égssabled.” 42 U.S.C. § 423(d)(2)(®ee Porter v.
Chater, 982 F. Supp. 918, 921-22 (W.D.N.Y. 199'Accordingly, if the ALJ finds that
the claimant is disabled, and there is medeadence of the claimastdrug addiction or
alcoholism, the ALJ “must determine whetlfignat] drug addictioror alcoholism is a
contributing factor material to the determinatof disability.” 20C.F.R. § 404.1535(a).
The “key factor” in this determination is “whetheingt Commissioner] would still find
[the claimant] disabled if [he or sheppped using drugs or alcohol.” 20 C.F.R. §
404.1535(b)(1)see Frankhauser v. Barnha#t03 F. Supp. 2d 261, 27%/.D.N.Y.

2005).



Employingthis sequentialnalysis, ALJ Hoban first dermined that Brauer had
not engaged in substantgdinful activity since her alleged onset date of
November 18, 2004. (AR 14At step two, the ALJ found that Brauer had the following
severe impairments: major depressisorder, alcohol and opiate abuse, and
degenerative disc disease of the lumbarespi(iAR 14.) The ALJ found that Brauer’s
“excessive sweating” was not a severe impant, given that the condition did not
appear to have interfered with Braseperformance of daily activitiesld() At step
three, the ALJ found that Buer’s impairments, includinger substance use disorders,
met sections 12.04 and 12.09 of the Listin8R 14-16.) The ALJ explained: “[T]he
record shows that . when [Brauer] is abusing substasgcshe has difficulty maintaining
sustained and persistentfttioning in complex settingand even ordinary work
environments.” (AR 15.) The ALJ next fod that, if Brauer stqged using substances,
she would continue to havesavere impairment or combiian of impairments; but none
of these impairments or combination thér&ould meet or medically equal a listed
impairment. (AR 16.)

The ALJ then proceeddd determine Brauer’'s RFC, finding that she could
perform light work, as defined in 20 C.F.404.1567(b), with # limitation that she
could perform only “sirple, repetitive tasks thereby eliminating all complex detailed
work, and all jobs involving production pace, or rate/pace requirements, and factory type
or assembly type work.” (AR 17.) Tid.J further determined that Brauer was
restricted from performing jobs requiring contact with the public, but could occasionally

interact with coworkers and supervisord.)( Given this RFC, the ALJ found that if



Brauer stopped the substance,ushe would be unable torfim her past relevant work
as a pharmacist. (AR 19.) Based on testiynfrom the vocational expert, however, the
ALJ determined that if Brauestopped the substance ugere would be a significant
number of jobs in the national economy thla¢ could perform, including office helper,
office mail clerk, and chambermaid. (AR RPO'he ALJ concluded that Brauer would not
be disabled if she stopped the substanceamskthus had not been disabled from the
alleged onset date through the daft¢he decision. (AR 21.)

Standard of Review

The Social Security Act defines the tefadmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled only it is determined that his
“impairments are of such severity that heat only unable to do his previous work([,] but
cannot, considering his ageluzation, and work experiencmgage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In reviewing a Commissioner’s disability decision, the court limits its inquiry to a
“review [of] the admmistrative recordle novao determine whether there is substantial
evidence supporting the . . . decision an@thibr the Commissioner applied the correct
legal standard."Machadio v. Apfel276 F.3d 103, 10&¢ Cir. 2002) (citingShaw v.

Chater, 221 F.3d 126, 1B(2d Cir. 2000))see42 U.S.C. § 405(g). A court’s factual



review of the Commissioner’s decision isiiied to determiningvhether “substantial
evidence” exists in the reabto support such deocwsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by thet[fffinder.”). “Substantibevidence” is more
than a mere scintilla; means such relevant eviderasea reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiottse court should consider that the Social
Security Act is “a remedial statute to bevadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).
Analysis

Brauer argues that the Almisstated certain objectiveedical evidence, resulting
in an erroneous step-three finding regardimgether her impairments or combination of
impairments met or medically equaled the requirements of Listing 1S&€D¢c. 13 at
5-6.) She further argues ththe ALJ erred in his credilty determination because he
failed to weigh Brauer’s subjective complainfspain and failed to provide specific
findings to discredit her.lq. at 6-9.) The Court finds each of these arguments
unpersuasive, as explained below.
l. Listing 1.04 and ALJ’s Misstatement of Objective Medical Evidence

The ALJ found that Braues back impairment did not meet the requirements of
Listing 1.04, the listing for disorders of tharsp because “[t]he record . . . does not

contain any evidence of nerv@ot compression, spinal araahditis, or lumbar spinal



stenosis.” (AR 17.) Brauer asserts that siiegdement “is simply ndtue,” and that in
fact, diagnostic evidence demonstrates thauBr met the requirements of Listing 1.04.
(Doc. 13 at5.)

For a claimant to qualify for benefits Bhowing that his or her impairment meets
a listing, the impairment “must meai of the specified medical criteria” for the
particular listing. Sullivan v. Zebley493 U.S. 521, 530 (1990) (emphasis in original).
Likewise, for a claimant to qualify for hefits by showing that his or her unlisted
impairment or combination of impairmenss‘equivalent” to a listed impairment, the
claimant “must present medidaidings equal in severity tall the criteria for the one
most similar listed impairment.id. at 531 (emphasis in origaf). The Social Security
Administration has explained that a detaration regarding whether a claimant’s
impairment or combination of impairmenssmedically the equivalent of a listed
impairment “must be based on medicaldence demonstrated by medically accepted
clinical and laboratory diagnostic techniques, including consideration of a medical
judgment about medical equivalence furnéhg one or more physicians designated by
the Secretary.” SSR 86-8086 WL 68636, at *4 (1986%uperseded on other grounds
by SSR 91-7c, 1991 WP31791 (Aug. 1, 1991 For a claimant to meet or equal the
severity of Listing 1.04, & claimant must suffer from:

Disorders of the spine (e.g., hexted nucleus pulposus, spinal

arachnoiditis, spinal stenosis, osteoatiyrdegenerative disc disease, facet

arthritis, vertebral fracture), resulg in compromise of a nerve root

(including the cauda equina) or the spinal cord. With:

A. Evidence of nerve root compression characterized by neuroanatomic
distribution of pain, limitation of modn of the spine, ntor loss (atrophy



with associated muscle weaknessmuscle weaknesgccompanied by

sensory or reflex loss and, if tieeis involvement of the lower back,

positive straight-leg raising test (sitting and supine);

or

B. Spinal arachnoiditis, confirmed by an operative note or pathology report

of tissue biopsy, or by appropreamedically acceptable imaging,

manifested by severe burning or palrdysesthesia, resulting in the need

for changes in position or postumore than once every 2 hours;

or

C. Lumbar spinal stenosis resultimgpseudoclaudication, established by

findings on appropriate medically aptable imaging, manifested by

chronic nonradicular pain and weeess, and resulting in inability to

ambulate effectively, as defined in 1.00B2b.
20 C.F.R. pt. 404, subpt. &pp. 1, Listing 1.04.

Brauer cites to only one piece of objeetmedical evidence to support her Listing
1.04 argument — the July 2008 MRI described abo8eeldoc. 13 at 5-6 (citing AR 535,
731-33).) The Court agrees that the ALJ ermeghart, by stating at step three that “[t|he
record . . . does not contain any evidenceaste root compressiogpinal arachnoiditis,
or lumbar spinal stenosis (AR 17 (emphasis added)lh fact, the July 2008 MRI
showed “central canalarrowing” (AR 656, 687) which is essentially the same as
“lumbar spinal stenosis,” defined ag][nharrowing of the spinal canal,” J&HMIDT,
ATTORNEYS DICTIONARY OF MEDICINE S-108246 (2009pvailable atLexis DICMED.

But to meet the requirements of “[[Jumbapinal stenosis” unde.isting 1.04C, as

guoted above, Brauer wouddso have to suffer from “padoclaudication [(intermittent

2 |n an office note, Dr. Lan Knoff describ&te MRI as follows: “MRI of the lumbar spine on
July 17, 2008 noted to have .[c]entral canal narrowingat L3-L4, L4-L5[,] and L5-S1.” (AR 704
(emphasis added).)

10



limping brought on by walkig)], established by findingsn appropriate medically
acceptable imaging, manifested by chronic nonradicular pain and weakness dinag
in inability to ambuate effectively 20 C.F.R. pt. 404, subp®, app. 1, Listing 1.04C
(emphasis added). “Inabilitp ambulate effectively” idefined in the Listings as
follows:

an extreme limitation of thability to walk; i.e.an impairment(s) that

interferes very seriously with thedividual’s ability to independently

initiate, sustain, or complete activsie Ineffective ambulation is defined

generally as having insufficient lowextremity functioning . . . to permit

independent ambulation without the udea hand-held assistive device(s)

that limits the functioning dboth upper extremities.
Id. at 8 1.00(B)(2)(b)(1). There is no indicatiorthe July 208 MRI or elsewhere in the
record that, despite the fimdj that Brauer had centr@nal narrowing, her ability to
walk was compromised by her back problerRsather, the record clearly demonstrates
that Brauer was able to effectively ambalatithout assistive devices during the alleged
disability period. For example, in Septeen 2007, a medical provider reported that
Brauer “started to exercise by walking wittefttat in] a stroller . . .. She walks for a
mile three to five times a day. Started thiguly [and] does thiwithout any problems.”
(AR 746.) In July 2008an Emergency Room Report receddhat Brauer was “able to
walk with her heels and herds without signs of weaknesgAR 738.) Approximately
one month later, a medical provider noted Bratuer should “continue with her current
exercise program of walking.” (AR 690.) In a May 2009 treatment note, another medical

provider stated that Brau#dna[d] been walking regularly with her cats and ha[d]

extended her walk so that slgof] more exercise.” (AR 77R Finally, at the September

11



2010 administrative hearing, Brauer hersedtifeed that she could walk for “a couple
[of] hours.” (AR 48.)

There is also no medical evidence demonstrating that Brauer suffered from:
“motor loss (atrophy with associated museieakness or muscle weakness) accompanied
by sensory or reflex lossds required by Liing 1.04A; or “[s]pinal arachnoiditfs . .
resulting in the need for chargm position or posture motkan once every 2 hours,” as
required by Listing 1.04B. 20.F.R. pt. 404, subpt. P, appisting 1.04. Therefore, the
evidence does not support a finding thadlgar met the requirements of Listing 1.04
during the alleged disability period. Evenhg ALJ failed to set forth a specific and
correct rationale in support of this congllon, the Second Circuit has held that the
absence of an express rationale doegpretent the court frorapholding an ALJ’'s
determination regarding thegnhtiff's alleged listed impament, if “portions of the
ALJ’s decision and the evidence before hidicate that his conclusion was supported
by substantial evidenceBerry v. Schweikei675 F.2d 464, 468 Cir. 1982). Here,
substantial evidence supports the ALJ's dtape determination; and thus the ALJ
correctly found that Brauer did not haveiarpairment or combination of impairments
that met or medically eqled Listing 1.04 during thalleged disability period.

II.  ALJ’s Credibility Assessment
Brauer next argues that the ALJ erredhis credibility determination because he

failed to weigh Brauer’s subjective complainfspain and failed to provide specific

% “Spinal arachnoiditis is caused by the inflantiowa of the arachnoid lining in the spinal cord.
The inflammation causes constant irritation, scarmmgl, binding of nerve roots and blood vessels.”
Corson v. Astrue601 F. Supp. 2d 515, 526 (W.D.N.Y. 2009).

12



findings to discredit her. (Doc. 13 at 6-9The Commissioner responds by stating that
the ALJ properly evaluated Bratis allegations and “clearly stated” the reasons for his
credibility assessment, which assessmentppated by substantiavidence. (Doc. 20
at 13.)

It is the province of the Commissioner, tio¢ reviewing court, to “appraise the
credibility of withesses, including the claiman&ponte v. Sec’y of Health & Human
Servs, 728 F.2d 588, 591 (2d Cir. 1984). IetRommissioner’s findings are supported
by substantial evidence, the court mughold the ALJ’s decision to discount a
claimant’s subjective complaint$d. (citing McLaughlin v. Sec’y of Health, Educ., and
Welfare 612 F.2d 701704 (2d Cir. 1982)). “When euadting the credibility of an
individual’s statements, thadjudicator must considerdlentire case record and give
specific reasons for the weight given to thaividual's statements.” SSR 96-7p, 1996
WL 374186, at *4 (Jul. 2, 1996 An important indicator afhe credibility of a claimant’s
statements is their consistyy with other information in the record, including the
claimant’'s medical treatment historid. at *5, 7.

Here, the ALJ determined that Brauer’s statements regarding the intensity,
persistence, and limiting effects of her symptdare not credible to the extent they are
inconsistent with the [ALJI'®FC] assessment.” (AR 18This determination is
supported by several of the ALJ’s specific findings. First, the ALJ accurately noted that
Brauer reported to a medical provider ind@mber 2008 that her pain was “gone now.”
(AR 19 (citing AR 639).) In tl cited report, the providersal stated that Brauer had

fallen down stairs, but since then, her bhakl improved. (AR 639.) Similarly, in

13



March 2009, a provider statélaat Brauer had no pain at the time, and noted that
hypnotherapy was helping é@ithat a neurosgeon had stated heondition “could
resolve on its own.” (AR 64Eee alsAR 653 (“[d]oing reasnably well” and getting
“good results” after seeing clinical hypist), 654 (having “good results” from seeing
counselor/hypnotist and eleafy not to pursue surgery)lhe ALJ also properly
considered that, at the Septber 2010 administrative hesg, Brauer “acknowledged
that her pain is better, but . . . stated thatsfil gets aches.” (AR 19.) In fact, Brauer
testified that her back “ha[d] been not a peob for a little over a year” (AR 42), and that
it would ache only “when [she] d[id] somethingdila lot of yard work, . . trying to get
all [her] weeding done in @popl,]” or “vacuum|ing] the whole house.” (AR 4&e
also AR 770 (telling hypnotherapist in Janu&@09 that her back pain was “minimal
during the day”).)

The ALJ also accuratelynd properly based his credity determination on the
fact that “the record is replete with exaepbf [Brauer] participating in a variety of
activities of daily living and hobbies includj volunteering at the Humane Society,
gardening, adopting and caring for four ¢aisd taking computer classes.” (AR &8¢
alsoAR 18 (citing AR 600 (“feels much better\working on her house/decorating|,
crafting], and volunteering at humane sbgi), 601(“feeling good . . . — gardening,
doing crafts, volunteering at humane socity769 (treats her cats as children), 772-73
(enrolled in computer class, hoping to gesition at Humane Society, walking regularly
with her cats), 789-90 (involved in churchdadumane Society activities).) The record

also reveals that, despite Brasecomplaints of disabling paiishe was able to engage in

14



activities such as shoveling snow (AR 691) and applying wallpaper (AR 69Was
proper for the ALJ to consider theselgactivities in making his credibility
determination. Although “a claimant needt be an invalid to be found disabled,”
Balsamo v. Chaterl42 F.3d 75, 812d Cir. 1998), “in assessing the credibility of a
claimant’s statements, an Almust consider . . . tlbaimant’s daily activities,”
Calabrese v. Astrye858 F. App’x 274278 (2d Cir. 2009)seeSSR 96-7p, 1996 WL
374186, at *3, 5-6 (July 2, 1996).

Accordingly, the Court finds that the Alapplied the correct legal standard in
assessing Brauer’s credibility, and substdewedence supporthe ALJ’s credibility
determination.

Conclusion

For these reasons, the Court DENIE&uWT’'s motion (Doc. 12), GRANTS the
Commissioner’s motion (Doc. 20), and AIRMS the decision of the Commissioner.

Dated at Burlington, in the District &ermont, this 20th day of April, 2012.

/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge

* Although not explicitly considered by the ALJhis credibility determination, the record also
reflects that there were reasons other thamlheged impairments preventing Brauer from working
during the alleged disability period, including her failtodind a job that she felt comfortable doing or
that she was qualified to do and her fealosfng disability insurance benefitsSde, e.gAR 49 (unsure
if she would have been able to do job at “Kinghturt Flower” because she “never tried”), 55 (unable to
obtain paying job at Humane Society because she needed more computer experience), 581 (provider
stating that Brauer’s “reluctance about work isentm do [with] professional identity than depression”),
591 (turned down job offer “due to insurance issudsgh (provider stating that Brauer was “afraid if she
trie[d] to work she [would] lose her benefits”).)
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