UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Melissa Huestis,

Plaintiff,

V. CivilAction No. 2:13-cv-201
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 10, 13)

Plaintiff Melissa Huestis brings this amti pursuant to 42 U.S. 8§ 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyitgr application fodisability insurance
benefits. Pending before the Court are Hassmotion to reverse the Commissioner’s
decision (Doc. 10), and the Commissioner’s motion to affirm the same (Doc. 13). For the
reasons stated below, the Court DENIHuestis’s motion, and GRANTS the
Commissioner’s motion.

Background

Huestis was 27 years old ber amended alleged disability onset date of
February 2, 2010. She has a high schootation and work experience as a bakery
helper, conveyer feeder, sslelerk, route-delivery driver, counter attendant, cafeteria

attendant, and fountain server. She is digdrand has three children. As of March



2012, Huestis was living ian apartment with her boyfriend and working in the
Hannaford’s bakery for between 11 éfslhours each week. (AR 35, 39.)

The record reflects that Hdatis had a traumatic childhood, and has a long history
of mental problems. She was verbally ahgigically abused by henother as a child
and was also the victim of sexual abuse both elsild and an adult. (AR 549, 567, 723,
873, 995.) She has three sons who were agefolar, and three, respectively, as of the
March 2012 administrative hearing. (AR 3¥)uestis was married to the father of her
sons for ten years, but he was verbally amgsgeally abusive toward her so she left him
in 2009 or 2010. (AR49, 567, 723, 873, 995.) Inaround July 2010Huestis’s sons
were removed from her custody by the Dépant for Childrerand Families (“DCF”)
apparently under suspicion that they wieeeng physically abused. (AR 549-50, 723,
873.) As of March 2012, the children wdireng with Huestiss ex-husband (AR 33),
and Huestis had not seen them*faughly four months” (AR 34).

In October 2010, Huestis was admittedRiatland Regional Medical Center for
psychiatric care after advising her familyunselor about a sui@dlan. (AR 549-50,
562-63.) Upon her discharge three daysr, she was diagnasevith adjustment
disorder with depressed mood. (AR 563 he hospital note describes her condition
upon admission as follows:

[Huestis] was admitted... after presenting to the Emergency Department

with her family counselor aftereooming upset and depressed in the

context of multiple psychosocial stressarsl stating that she had a suicidal
plan to drive her car into a truck. (idstis] reports multiplsocial stressors

at the time . . . which included finaatdifficulties with difficulty paying
her electric bill, difficulty with legal issues in having perform 100 hours



of community service due to a felony charge shé,rattl inability for her

or her live-in boyfriend to find work exacerbating the financial problems.

Her children are currentlyn DCF custody which iglso a source of stress

for her.

(AR 562.) The hospital note alstates that Huestis hatbpped using her medications
several days prior to her admission, “alihimay have contributed to her increased
feelings of depression arouttte social stressors.1d() On the morning after her
admission, Huestis was noted to presertbaght and cheerful with good affect,”
denying symptoms of depression or suicidalitig.) ( Her electric bill had been paid; she
was planning to attend her serdirthday party; and she hadheduled appointments with
a psychiatric nurse practitioner and her @uiyncare physician. (AR 562—63.)

In or around October 2010, Huestis filggplications for social security income
and disability insurance benefitén her disability applicabin, she alleged that, starting
on December 31, 2006, she has been urtaberk due to “emotional and mental
issues.? (AR 222.) Huestis later testified tHzér most significant impairments were not
being able to be around many people andrtallackout “spells” periodically. (AR 41.)
She further testified that she was easierwhelmed with ta daily activities and
stressors of life. (AR 43H4.) Huestis’s application was denied initially and upon
reconsideration, and she timely requesteddministrative hearing. The hearing was

held on March 20, 2012 PAdministrative Law Judge (“All") Paul Martin. (AR 27—

72.) Huestis appeared and testified, ead represented by an attorney, who amended

! Huestis has a felony conviction for forgery and larceny. (AR 549, 874, 995.)

2 Huestis’s attorney confirmed at the March 2@tninistrative hearing that Huestis was not
alleging any physical impairments. (AR 57.)



the alleged disability onset date to Februar2010 at the start of the proceeding. (AR
30.) A vocational expert (“VE"also testified at the hearingdn April 27,2012, the ALJ
iIssued a decision finding that Huestis wasdisabled under the Social Security Act
from December 31, 2006 through the datéhefdecision. (AR 1221.) Thereafter, the
Appeals Council denied Huestis’s requestrview, rendering the ALJ’s decision the
final decision of the Commissioner. (AR 1}-64aving exhausted her administrative
remedies, Huestis filed the Colamt in this action on Julg8, 2013. (Doc. 1.)

AL J Decision

The Commissioner uses a five-step setjaeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Z&ir. 2004). The first step
requires the ALJ to determine wefner the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(12116.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZF.R. 88 404.1520§0416.920(d). The
claimant is presumptively disked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can

still do despite his or her m&al and physical limitationlsased on all the relevant



medical and other evidence in the reca?@.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the fifstep, the ALJ determines whether the
claimant can do “any other work.” 20 C=.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving hishar case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited db&m shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additioria@vidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Martin first determined that Huestis had
not engaged in substantial gainful activity since her alletigability onset date of
December 31, 2006.(AR 14.) At step two, the ALfbund that Huestis had the severe
impairments of anxiety disorder and depressigerder. (AR 15.) At step three, the
ALJ found that none of Huestis’'s impairmerdafne or in combination, met or medically
equaled a listed impairment. (AR 15-16.)xhé¢he ALJ determined that Huestis had the
RFC to perform “a full range of work ali @xertional levels,” but with the following

non-exertional limitations:

% Even though, as stated above, Huestisratad her alleged disability onset date to
February 2, 2010 at the administrative heargepAR 30), the ALJ referred to the initial alleged
disability onset date of Decemligl, 2006 throughout his decisicse€AR 12, 14, 21). Huestis does not
raise the issue, and | find that the ALJ’s error is harmless.



[Huestis] is limitedto simple, repetitive, andutine tasks, péormed in a

work environment free of fast-pacptbduction requirements and involving

only simple work[-]related decisions é@mnoutine workplace changes. [She]

requires being isolat[ed] from the pubdither than verygerficial contact.

She has the ability to intect with coworkers andupervisors in a routine

setting on an occasional basis. She ioégract with nomore than 7 or 8

people with whom she familiar at one time.

(AR 16.)

Given this RFC, and considering the VEestimony, the ALJ found that Huestis
was unable to perform her past relevant wvasla bakery helper, conveyer feeder, sales
clerk, route-delivery driver, counter attendar#feteria attendant, and fountain server.
(AR 19.) Finally, and again considering ME’s testimony, the ALJ determined that
Huestis could perform other jobs existingsignificant numbers in the national economy,
including the following reprsentative occupations: bakery line worker, cleaner, laundry
worker, and folder. (AR 20.Yhe ALJ concluded that Huestis had not been under a
disability from the initial alleged disability set date of Decembé&B, 2006 through the
date of the decision. (AR 21.)

Standard of Review

The Social Security Act defines the tefadmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled onlf it is determined that his
“impairments are of such severity that heat only unable to do his previous work([,] but

cannot, considering his age, education, antkwe&perience, engage in any other kind of



substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of
the Commissioner’s decision is thus lindite® determining wéther “substantial
evidence” exists in the reabto support such decmsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by the factfinder.”). “Substanigg®ee” is more than
a mere scintilla; it means such relevantlence as a reasonable mind might accept as
adequate to support a conclusidtichardson v. Peralegl02 U.S. 389401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statutebi® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis
[ Difficultiesin Concentration, Persistence, and Pace

Huestis argues that the ALJ erredailing to include Hestis’'s moderate

difficulties in concentration, persistenae,pace in his RE determination and

hypothetical to the VE(Doc. 10-1 at 8.) The Court finds no error.



At step three of the sequential analythe, ALJ assessed winetr Huestis’s mental
impairments satisfied the “panagh B” criteria of 8 12.00 dhe Listings, and concluded
they did not. (AR 15-16.) SpecificallygiLJ found that Huds had only “mild
restriction” in activities of daily living antimoderate difficulties” insocial functioning
and concentration, persistence, or pace. (AR 15.) RegardingdBisitations in
concentration, persistence, or pace,Ahd explained that Hestis reported having
limitations in memory and ftowing oral instructions, ashhaving black-out spells
causing memory lossld() The ALJ pointed out, howereghat Huestis was nonetheless
“able to maintain employment at a job thedquire[d] her to follow written instructions
even despite the alleged spell§AR 16.) Having made thedindings at step three, the
ALJ did not explicitly include any limitations in concentratipeysistence, or pace either
in his RFC determination or ims hypothetical téhe VE. But as noted above, the ALJ
did include other non-exertional limitationstime RFC determinain and hypothetical,
including for example being abte do only simple, repiitve, and routine work with
only occasional interaction th others. (AR 16, 57.)

The ALJ accurately stated step three that “[t]hernitations identified in the
‘paragraph B’ criteria are not a[n] [RFC] assment but are used to rate the severity of
mental impairments at steps 2 and 3 efskquential evaluation process.” (AR 1869e
SSR 96-8p, 1996 WL 374184, at *4 (Julyl®96). It followsthat the ALJ is not
required to explicitly includéhe “paragraph B” limitationg his RFC assessment or
hypothetical to the VESee id(“The mental RFC assessment used at steps4and 5. ..

requires a more detailed assessment [tharrélqaired under the ‘paragraph B’ criteria at



steps 2 and 3].”)Yoho v. Comm’r Soc. Set68 F.3d 484, 1998 WQ11719, at *3 (4th

Cir. 1998) (Table) (“There is no obligation . . . to transfer the [‘pa@yB’] findings . . .
verbatim to the hypothetical questionsByrrows v. BarnhartCivil No. 3:03CV342
(CFD)(TPS), 2007 WL 708627, at *14 (D. @u Feb. 20, 2007) (ALJ's “paragraph B”
finding that plaintiff seldom had deficiencigsconcentration, psistence, or pace

“related to his analysis of the severity of Imental impairments under step 2, and thus he
was not required to include this finding irsimore detailed [RFC] assessment at step
5").* The Second Circuit very renly addressed this issueMclintyre v. Colvin Docket

No. 13-2886, 201¥VL 3030378 (2d Cir. July 7, 20)4and directs a finding in the
Commissioner’s favor.

In Mclintyre, like here, the ALJ found at stepdle that the plaintiff had moderate
difficulties in maintaining concentration, fg&stence, or pace, but did not explicitly
include these non-exertional functional linikes in the RFC determination or the
hypothetical to the VEId. at *3. In fact, the ALJ itMcIntyredid not includeanynon-
exertional functional limitations in the RFCtdemination, although, as here, the ALJ’s
hypothetical to th&/E limited the plaintiff to simpleroutine, low-stress tasksd. at *3-
4. The Second Circuit fowl that the ALJ’'s hypothetal should have explicitly
incorporated the claimant’s limitations @oncentration, persistence, or pate.at *4.

Nonetheless, the Court concluded that th&’Alerror was harmlesBolding as follows:

* The Second Circuit has stated that an AIRFC assessment need only “afford[] an adequate
basis for meaningful judicial review, appl[y] the propegal standards, and [be] supported by substantial
evidence such that additional analys@uld be unnecessary or superfluou€ithocki v. Astrug729
F.3d 172, 177 (2d Cir. 2013) (collecting cases).



[Aln ALJ's failure to incorporate non-exgonal limitations in a
hypothetical (that is otherwise qugrted by evidence in the record) is
harmless error if (1) “madal evidence demonstrates that a claimant can
engage in simple, routine tasks wmskilled work despitdimitations in
concentration, persistence, and pa@nd the challengethypothetical is
limited “to include only unisilled work”; or (2) thehypothetical “otherwise
implicitly account[edl for a claimant’s limitations in concentration,
persistence, and pacel.]"
Id. (quotingWinschel v. Comm’r of Soc. Se831 F.3d 1176, 1180 (11th Cir. 2011)
(collecting cases)). As discusdaelow, this test is met heteTherefore, even assuming
the ALJ erred in failing to incorporate Huestiimitations in concetmation, persistence,
or pace into his RFC determir@n and hypothetical to the VEye error was harmless.
First, the ALJ’s hypothetical to théE implicitly accounted for Huestis’s
limitations in concentration, persistencepace, by limiting the hypothetical claimant to
“simple, routine, and repetitive[-]type task&rformed in a work efronment that would
be free of fast[-]Jpaced production requirertzeinvolving only simple work][-]related
decisions and routine work place [sic] chas.” (AR 57.) Th&LJ also limited the
VE'’s testimony to unskilled jobs, asking: “[A there any unskilled occupations such a|
hypothetical] individual could perform?” @58.) In response, the VE listed only
“unskilled” jobs. (AR 59-60.)

Second, medical evidence—including thpinions of two treating medical

providers and two non-examimgragency consultants, eaahwhich was analyzed and

®> The test was met Mcintyreas well, the Court finding that “substantial evidence in the record
demonstrates that McIntyre can engage in simipléjne, low stress tasks, notwithstanding . . . her
limitations in concentration, persistence, aadgq,]” and that the ALJ sufficiently accounted for the
combined effect of Mcintyre’s impairments by limitittie hypothetical to the VE to these types of tasks.
Id. at *4 (internal quotation marks omitted).

10



relied on in the ALJ’s decisiors¢eAR 18—-19)—demonstratesahHuestis was able to
engage in simple, routine tasks or unskieork during the allged disability period,
despite her limitations in concentration, pasise, or pace. The agency consultants,
psychologists Dr. Ellen Atkins and Dr. JpbkePatalano, each opined that, although
Huestis had limitations in concentration gretsistence preventing her from being able to
perform high-stress tasks, she could nonetisedeistain concentrati, persistence, and
pace for two-hour periods over aight-hour workday.(AR 68, 71, 81, 95, 98.) Drs.
Atkins and Patalano fther opined that Huestis retainhthe understanding and memory
for three+-step simple instructions, was dapaf routine collaborating with supervisors
and limited interaction with coworkers, anoudd manage routine changes in a low-stress
work environment. (AR 68, 81.) The Alfforded “significant weight” to these

opinions (AR 19), and they are consistetith the ALJ’'s RFC determination and
hypothetical to th&/E. (AR 16, 57.)

The opinions of two treating medigadoviders, licensed masters-level
psychologist Kimberly Ridérand advanced registeredrse practitioner Judi Ellwood,
also support the ALJ’s RFC @emination and hypothetictd the VE. Rider began
treating Huestis in July 2010, and wrote téelein December 2010 stating that Huestis

was capable of virtually all work-related pioa activities and “hasvidenced the ability

® The treating physician rule applies to Ridespinions, given that the regulations define
“acceptable medical sources” to include “[llicensed or certified psychologists,” 20 C.F.R. §
404.1513(a)(2), and the Social Security Admintstrds Program Operations Manual System (“POMS”)
provides that an individual is considered an “acceptai#dical source” if the source shows as all or part
of his or her title: “Licensed Psychologist-Masters” or “M.S., Psychologist,” which Rider sleese(.g.
AR 775, 796, 1584, 1585). POMS DI 22505.004(A)(2), available at
https://secure.ssa.gov/apps10/poms.nsf/inx/0d2284 (last visited July 10, 2014).

11



to understand, sustain attenf{ipand . . . concentrate, intaat socially[,] and adapt to her
environment while she is working on hesatment issues.” (AR 775.) Also in
December 2010, Meghan Matta, Huestis’s family support specialist, wrote a letter
agreeing that Huestis was aledo virtually all work-relged physical activities and
stating as follows regardjmHuestis’s mental abilities:
[Huestis] has been able to keepdhedule of meetings and displays
understanding of what is beingsked of her. Under high[-]stress
situations|,] [she] struggles to stégcused and often feels overwhelmed.
High stress causes her to feel helpless and overly emotional. She has a
tendency to have memory loss during themses. [She] has shown that she
can be persistent and often findsyweof solving her problems. [She]
struggles with change and has a diift time not knowing what her future
holds. Sudden change is overwhelmingtfer, but once she is able to calm
down and process the situatisime often finds a solution.
[Huestis] has good interpersonskills. She is well spoken and
written [sic] and shows conagsion for others. She daeen able to form
relationships and make friendships.
(AR 265.) A December 2010 note from clinicairse specialist Deborah Bethel is
consistent with Rider’'s and Matta’s lettérsm the same period. (AR 781.) The note
documents Bethel's telephone conversatiah Wider regarding the “abrupt difference
in [Huestis’s] presentation” during a treant session between Huestis and Bethel, and
states: “[Rider] recalls a change in [Htie’s] behavior after [her October 2011]
hospitalization, when she reported being thiak if she werenentally ill she could
receive social security disability.ld)) A few months later, iMarch 2011, Rider wrote
another letter, thisre stating as follows:

[Huestis’s] mental capacity for derstanding and memory, sustained

concentration[,] and persistence,cisd interaction, and adaptation are
within normal limits. Alttough she professes phobias in social situations],]

12



she has not provided any evidencacting on these reported feelings. Her

abrupt departure/crisis’ [sic] from satisituations, to my knowledge, have

been precipitated by other peoplentronting her about her financial
responsibilities and she has beesuccessful in having other
age_ncies/people/churches providing lier financial need at these times of
crisis.

(AR 796.)

In January 2012, nurse practitioridlwood completed a Medical Source
Statement of Ability to Do Wiik-Related Activities (Mentalvherein she opined that
Huestis’s ability to understand, remember, aady out instructions was not affected by
any mental impairment. (AR 985.) Ellwooditsd: “at [Huestis’s]gbl[,] the tasks are on
a list [her employer] gives her [and] stedow[s] directions[;] she [also] uses
complicated recipes.”ld.) Ellwood further stated th&tuestis’s mental impairments
only mildly affected her ability to respond@ppriately to usual work situations and
changes in a routine work setting and nratidy affected her ability to interact
appropriately with the public(AR 986.) Ellwood concluded that Huestis’s impairments
would “never” cause her to be absent frontikyéas long as she is not asked to be
around a lot of people.” (AR 987.)

Not only are the opinions gfsychologist Rider and nurse practitioner Ellwood
supported by and consistent with each osewell as with thepinions of family
support specialist Matta, clinical nurse spést Bethel, and agency consultants Drs.

Atkins and Patalano; they are also consistgth the December 2010 Job Screening

Questionnaire of Janice Clark, Huestisianager at Ray’'s Seafood Market, where

13



Huestis worked just before the antded alleged disability onset dat€lark stated that
Huestis had worked full time as a clerkRaty’s Seafood from July 25 through November
8, 2009, when she “voluntarily quit.” (AR 24 Clark reported that Huestis generally
could do all job functions—including for exate, learning job duties in an expected
amount of time, adapting to work changesderstanding and carrying out simple
directions in a reasonable amount ofdirand maintaining acceptable attendance—
without problems. (AR 244-45.) Clark adddtHuestis] was a good worker. We were
sorry to see her leave. She was depbledand could work retail and wholesale
kitchen[,] etc.” (AR 245.)

Also noteworthy, Huestis vgaable to work at a Hannaford’s Supermarket during
the alleged disability period. She testifetdhe administrative hearing that she was
working in the bakery departmeat a Hannaford’s storgenerally from 2:30 until 8:00
p.m., four or five days a week, althouigér hours fluctuated and she could work
anywhere between 1hd 35 hours in a weék (AR 39.) She stated that she would
sometimes need todee the job for up to 45 minuté® calm down” (AR 41), but she
was “fine” interacting with people in thaily, as long as it was gnta couple here and
there and not a constant” (AR 51). In Felbyu2012, her manager at Hannaford's, Rich

Elnicki, provided a letter ating as follows: “We, at Hamford['s] . . . , understand that

" Supportability and comstency are proper factors for an ALJ to consider in assessing the
opinions of treating physicians and other medical sour8es20 C.F.R. § 404.1527(c)(3)—(4); SSR 06-
03p, 2006 WL 2329939.

® In response to a question at the administatizaring asking if Hannaford’s had ever offered

her more hours than she could handle, HuestisiggktifThe current hours are what is offered right
now[.]” (AR 41.)

14



[Huestis] may need to stepvay from her job frm time to time, due to her mental
condition. We adjust accordinyghs needed, to allow herdo her job to the best of her
abilities.” (AR 297.) Despite Hannaford’s apgat willingness to “adjust” to Huestis’s
need to take periodic breakthe fact that Huestis was atieperform this job during the
alleged disability period, as well as the pittRay’s Seafood just prior to the alleged
disability period, demonstrates that she could at least do some &®eeR0 C.F.R. §
404.1571 (“Even if the worlgou have done was not subdial gainful activity, it may
show that you are abte do more work thagou actually did.”)Berger v. Astrug516
F.3d 539, 546 (7th Ci2008) (“[T]he fact that [the eimant] could perform some work
cuts against his claim that he was totally disabled.”). The ALJ properly considered this
work activity, stating:

[Huestis] has been able to work coresigly for some the now. While her

earnings are just under what is reqdifer substantial gaful activity, she

testified that she would be able to warore hours if more were available.

[Her] ability to work at a job where she hasitdgeract with customers and

follow bakery instructions is very sing evidence tht she would be able to

work at a fairly isolated and simpgjeb on a full-time and sustained basis.
(AR 18))

Huestis claims a recent district court cdsarabinas v. ColvinNo. 6:12—-CV-
6578(MAT), 2014 WL 1600455 (VID.N.Y. Apr. 21, 2014), symorts her position that the

ALJ was required to include his finding thdtiestis had moderate limitations in

concentration, persistence, ocpan his RFC determinationSéeDoc. 14 at 5-6.) But

° Elnicki's statement regarding Huestis’s possiéed to take unscheduled breaks is discussed
in more detail below.

15



Karabinasis easily distinguishable. There, altighuthe ALJ noted thahe claimant had
“moderate difficulties in maintaining concentuatj persistencel[,] or pace,” he found that
there was “insufficient evidence to support a finding that the claimant has any severe
mental impairment” and thus did not incorperany of these “moderate difficulties” into
his RFC assessment grdothetical to the VEId. at *8. In contrast, here, the ALJ found
that Huestis’s mental impairments were seware thus considered them at each step of
the sequential analysis. (AF.) Moreover, the ALJ iKarabinasdid not limit the
claimant to simple, routine, or unskilled ikpand gave no considgron to the mental
limitations he identified at step 3 wh making his RFC determinatioKarabinas 2014
WL 1600455, at *8. Here, on the otheand, the ALJ's RF@etermination limits
Huestis to “simple, repetitive, and routine tagerformed in a work environment free of
fast-paced production requirememind involving only simplevork[-]related decisions
and routine workplace changes.” (AR 16.)

Hudson v. Commissioner of Social Secuf@ivil Action No. 5:10-CV-300, 2011
WL 5983342(D. Vt. Nov. 2, 2011), another case cited by HueseeDoc. 10-1 at 9),
also does not require a findimgHuestis’s favor. ItHudson this Court stated:

[TIhe ALJ . . . should have eithexgicitly included a “concentration,

persistence, or pace” limitation in hieypothetical to th&/E, or otherwise

accounted for her own determirati that Hudson had “moderate

difficulties” in “concentration, persistee[,] or pace.” For example, the

ALJ could have stated in her deoisithat medical evidence supports a

finding that Hudson codl perform basic work activities in spite of her

moderate limitation in concentran, persistence, or pace.

Hudson 2011 WL 5983342at *10 (citation omitted). Herd¢he ALJ impliedly stated in

his decision that medical evidence suppartsiding that Huestis could perform basic

16



work activities in spite of her nterate limitations in concentran, persistence, or pace.
As discussed above, the ALJ gave substantiajivwéo the opinions of Drs. Atkins and
Patalano, who explicitly stated that Huesizsl moderate limitations in maintaining
concentration, persistence, or pace (AR%H, but nonetheless opined that Huestis could
sustain concentration, persiste, and pace for two-hoperiods over an eight-hour
workday (AR 68, 81). Additionally, the ALJ ga substantial weight to the opinion of
psychologist Ridenyvho specifically stated that Hues*has evidenced the ability to
understand, sustain attention[,] and . . .cemtrate” (AR 775), and that Huestis’s “mental
capacity for understanding and memory, sastdiconcentration[dnd persistence . . .

are within normal limits” (AR 796).

Accordingly, any error the ALJ made failing to include specific limitations for
concentration, persistence, or pace inRF determination and hypothetical to the VE
was harmless. Moreover, after reviewing tbeord, the Court finds that the ALJ’'s RFC
determination and hypothedl to the VE accurately portray Huestis's mental
impairments, and an ALJ may rely on theiteasny of a VE in response to a hypothetical
guestion if the VE's testimony “addressesetter the particular claimant, with his
limitations and capabilities, can realistily perform a particular job.’Aubeuf v.
Schweiker649 F.2d 107, 114 (2d Cir. 1981).

. Periods of Cognitive I nefficiency

Huestis also argues that the ALJ erreéhiling to consider or make findings

regarding Huestis’s absences from her woaki@h or periods of cognitive inefficiency

due to mental health problems. (Doc. 18t7-8.) Preliminarily, as discussed above,
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the Court finds that the ALJ’s assessmentioéstis’s mental RFC is legally proper and
supported by substantial evidence.

Huestis points out that the agency cdtasus each opined that Huestis “[m]ay
have occasional prob[lem]s with [concentatpersistence] due twccasional increases
in anxiety/depression associated witlaltte and environmental stressors which
temporarily undermine cognitivefficiency.” (AR 71, 98.) But despite these “occasional
problems,” as discussed above, the constdteoncluded that Huestis could sustain
concentration, persistenamd pace for two-hour periodser an eight-hour workday.
(AR 68, 81.) Moreover, thigortion of the consultantgpinions is uncertain, stating
merely that Huestisay' have these occasional problemst that she did or would.
(AR 71, 98 (emphasis added)This uncertainty is explainday Dr. Atkins’s notation in
her report that Huestis’s treating psycholo@i&tier) advised Hudis’s treating nurse
(Bethel) that Huestis “had noted [abtlipehavior [change] after [Huestis’s]
hospitalization, when she was told she caeltkive disability if she were mentally ill,”
and by Dr. Atkins’s statement hrer report that she gave gsificant weight” to Rider’s
opinion that Huestis “professes but does not show specific signs of social phobia, and
mental capacities remain intact.” (AR 9&yen more telling, Dr. Atkins noted in her
report that psychologist Rider “allud[ed] fiduestis’s] possible malingering.”ld;) Both
Dr. Atkins and Dr. Patalan@find Huestis’'s subjective symmpatic complaints to be
only “[p]artially [c]redible” because the sawuy of her symptoms was “variable and not
consistently at [the] levels alleged.” RA70, 97.) In fact, as the Commissioner points

out (Doc. 13-1 at 18), all three of theypbological experts whose opinions the ALJ
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relied on to assess Huestis's mentaitatons, including Hastis’'s own treating
psychologist (Ridg, questioned Huestis’s credibility regang the extent of her mental
impairments. The ALJ also questioned Hises credibility, findingthat “[Huestis’s]
statements concerning the insgty, persistence[,] and limitg effects of [her alleged]
symptoms are not credible tloe extent they are incon@at with the [ALJ's RFC]
assessment.” (AR 17-18.) Huestaes not challenge the ALJ’s credibility
determination, which is supged by substantial evidenceSeg, e.g AR 244-45, 265,
775, 781, 796, 985-87.)

Huestis claims the statement of Rich Ekaj her manager at Hannaford’s, that she
“may need to step aay from her job from time to timelue to her mental condition” (AR
297), demonstrates that she was requir@gdke unscheduled breaks, making her unable
to work. SeeDoc. 10-1 at 8.) The Court rejectssticlaim, given that Elnicki merely
stated that Huestisrfayneed to stepway from her jolfrom time to tim&(AR 297
(emphases added)), and it is uaclFom the statement how rdgy this occurred, if at
all, and for how long Huestis “step[ped] ay’ on each break. Altugh the ALJ did not
explicitly consider Elnicki’s note in his deston, the Court finds the oversight harmless
because it is clear the note has little vaare] “[i]t would serveno purpose to remand
this case . . . for a st@ahent of the obvious.McKinzey v. Astrues41 F.3d 884, 892 (7th
Cir. 2011);see Petrie v. Astryd12 F. App’x 401, 407 (2d Cir. 2011) (“[W]here the
evidence of record permits tsglean the rationale of an ALJ’s decision, we do not
require that he have mentioned everynitef testimony presendeo him or have

explained why he consideredrpeular evidence unpersuasive or insufficient to lead him
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to a conclusion of disability. Similarly, wreeapplication of the correct legal standard
could lead to only one conclusion, weed not remand.”) (citations and internal
guotation marks omitted).

Huestis further claims that her mentaialth issues rekad in significant
limitations impacting her vocational basechase the VE testified that unscheduled
breaks would impact that base&segeDoc. 10-1 at 7-8.) Although the VE did vaguely
testify that “any employee setting where asp@ requires unsctaled breaks would
Impact a person’s vocational base and . . clbi results in the need for some type of
accommodation,” he testified much more specifjcas well, stating tat if an individual
needed to “walk awafyom [her] job for twoto three unscheduldateaks| for] at the
most 45 minutes [and] at the least 15 minUtaes Huestis testifiedhe was required to
do, her ability to perform th@ps the VE had previouslyedtified would be affected.
(AR 61.) The evidence does not demaaisty however, that Huestis’s mental
impairments required her to take two orein unscheduled 15-45-minute breaks each
day.

Huestis asserts that her cognitive impaintseare demonstrated by a panic attack
she experienced at a psychiatric evaluatiobecember 2011. (Doc. 10-1 at 7 (citing
AR 873).) However, this incident does noquee the ALJ to have included a limitation
for cognitive periods of inefficiency in hRFC determination, gecially given that

Huestis told medical providers she had exg@ed symptoms of the panic attack only
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after going over one week witht her psychiatric medicatithand after stopping
treatment with psychologist Rider “becauseifidtis] believe[d] [Rider] wrote a letter to
disability stating she wasn't in need ofwees.” (AR 873.) Moreover, the possible
panic attack’, did not occur at work or in respse to any workplace triggers, so it
provides neither support for ldstis’s claimed need to take periodic unscheduled breaks
during the workday nor information abouetfrequency or duration of these breaks.
Also noteworthy, the AL&onsidered treatment notdscumenting Huestis’s

October 19, 2010 admission to Rutlandy®eal Medical Center’'s Emergency
Department due to suicidal ideation, but @y afforded little weight to them because,
as with the December 2011 treatment note documenting a possible panic attack, “the
records indicate that [Huestis] had stoppédhher prescribed medication several days
prior to admission.” (AR 18 (citing AR 797)As noted above, Huestis was discharged
from the hospital on October 21, 2010, anel Bhischarge Summary states that Huestis
had stopped taking her prescribed psycluatredications “several days prior to her
presenting to the Emergency Department[,jolvimay have contributed to her increased
feelings of depression arouparious] social stressofs(AR 562.) For the same
reasons stated above regarding the note wiliyeHuestis’s manager at Hannaford'’s, the

Court rejects Huestis’s claim that the Alvas required to explicitly consider the

19 The ALJ accurately stated in his decision: “[I]t appears that [Huestis] was relatively stable on
prescribed medication. Her testimony supports thidirig, as she stated that her medications allow her
to function without feeling too overwhelmed.” (AR X&eAR 43 (anxiety medications help her not feel
overwhelmed so she can still function), 50 (heprdssion “has actually gone down” due to medications,
helping to “keep [her] kind of in sync"see alscAR 799, 804, 807.)

1 The treating provider stated merely that Huestis’s presentatiapta[ve] been a panic
attack.” (AR 873 (emphasis added).)
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December 2011 treatment noteee Petrigd12 F. App’x at 407“[W]e do not require
that [the ALJ] . . . have explained why hensmlered particular édence unpersuasive or
insufficient to lead him ta conclusion of disability[, andyhere application of the
correct legal standard could lead to only oorclusion, we need heemand.”) (citations
and internal quotation marks omitted).

The Court also rejects Huestis’s apathat the Commissioner improperly
engaged iipost hoaationalization of the ALJ’s decision by “present[ing] her own
analysis and conclusions of the recordleuce,” particularly with respect to the
consulting psychologist opiniongDoc. 14 at 1.) Althoughluestis is correct that a
reviewing court generally may not accept the Commissiopess hoaationalizations
for agency actiorsee Snell v. Apfel77 F.3d 128, 134 (2d Ci1999), the court can
nonetheless assess whether the ALJ’s fatlu@nsider certain evidence was harmless
error. See Berryhill v. Shalaja F.3d 993, 1998VL 361792, at *7 (6th Cir. 1993)
(Table). Moreover, the rule agaimgist hoaationalization for agency action “does not
mechanically compel reversal when a k&t of the administrative body is one that
clearly had no bearing on theopedure used or the substance of decision reached.”
Kurzon v. United States Postal SeBB39 F.2d 788, 796 (1&lir. 1976) (internal
guotation marks omitted).

[11.  Number of Jobs Huestis Could Perform

Finally, Huestis claims in her motionaithe Commissioner failed to satisfy her

burden at step five by providing numbergaifs that were found in a “cluster” rather

than giving the exact number of jobs for eacécsic job identified. (Doc. 10-1 at 10.)
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Huestis has withdrawn this argument in her repgeDoc. 14 at 6), and thus the Court
does not consider it.
Conclusion
For these reasons, the Court DENIESektis’'s motion (Doc. 10), GRANTS the
Commissioner’s motion (Doc. 13), and AIRMS the decision of the Commissioner.
Dated at Burlington, in the District &ermont, this 25th day of August, 2014.
/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge
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