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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

IMRAN MUSTAFA,
Plaintiff,
V. CaseNo. 1:17-cv-1357

ANDREI |ANCU,
Defendant.
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MEMORANDUM OPINION

At issuein this Title VII* employment @crimination case is defendantMotion to
Dismissplaintiffs Amended Complainpursuant to Rules 12(b)(1) and 12(b){@¢d. R. Civ. P.
In the Amended Complaintplaintiff asserts one hostile work environment claagainst
defendant, alleging that defendant discriminated against plaintiff on thedbdsgsrace(South
Asian), national origin (India), and religion (Muslim). Defendant argues that the Amedde
Complaint should be dismissed:

(i) becauseplaintiff raised several of thallegedly discriminatoryactionsthat form the

basis of hishostile work environment clairas part of a union grievance procegsch

plaintiff then failed to exhaust,

(i) because several of tlegedly discriminatory actions are untimeand

(i) becausehe allegedly discriminatoryactions are not sufficiently severe or pervasive
to state a claim for hostile work environment.

Plaintiff opposes defendant's motion, arguifiy that the untimeliness of theallegedly
discriminatory actionsnust be ovdookedbecausehe conduct igart of a continuing violation

and(ii) thatdefendant’sonduct, as a whole, is sufficiently severe and pervasive to diastile

142 U.S.C& 200, et seq.
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work environment claim. These issues have been fully briefed and argued awdvarpe fo
disposition.
I

Before reciting the pertinent facts, it is important to identify the proper safrthose
facts. First, as the parties agree and as settled precedent requires, the factserecateritaken
chiefly from the Amended @nplaint’s factial allegations, which must be accepted as true at this
stage. Cozzarelli v. Inspire Pharm. Inc549 F.3d 618, 625 (4th Cir. 2008) (noting that at the
motion to dismiss stage, “we must accept plaintiffs’ factual allegations as tri&fendants
have ato sought to have additional facts considered by attaching various exhibits totitre m
to dismiss®> For the reasons described below, these documents are appropriately comsidered
this stage.

Where, as here, a party challenges subject matter jursdietirsuant to Rule 12(b)(1),
Fed. R. Civ. P.the Fourth Circuit has made clear ttfa plaintiff's jurisdictional allegations are
“mere evidence” and evidence outside the pleadings praperly be considered without
converting the motion to dismiss into a motion for summary judgmeBée Richmond,
Fredericksburg & Potomac R.R. Co. v. United Sta®d$ F.2d 765, 768 (4th Cir. 1998¢dams
v. Bain 697 F.2d 1213, 1219 (4th Cir. 198Accordingly, it is gopropriate to considexxhibit 2
of defendant’s motion to dismiss, whiatcludesthe records from plaintiff's union grievance

proceedings SeeDoc. 13 Ex. 2.

2 Defendants’ aditional documents include three exhibitgached to defendant’s Motion to Dismiss the original
complaint (Doc. 13)each of which contains a declaration and sestathments Specifically, &hibit 1 contains
plaintiff's Equal Employment Opportunity (“"EEO'Gomplaint, theOffice of Equal Emppyment Opportunity and
Diversity (“"OEEOD?”)final agencydecision, theequal Employment Opportunity Commission (“EEO@¥cision,
and theEEOC decision on plaintiff's request for reconsideration. Exhibitotains documents associated with
plaintiff's union grievance proceedings, including the union’s grievances on plairi#fialf, theUnited States
Patent & Trademark Office’s (“PTO’Informal decision,andthe PTO’s formal decision. Finally, exhibit 3 is a
copy of the EEO counselor’s report from her contact with plaintiff.
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With respect to anotion to dismisgursuant to Rule 12(b)(6), FeR. Civ. P., sdted
circuit authority permits courts to consider external documents when theyntagral to and
explicitly relied on in the complaint, and when the plaintiffs do not challenge the docament’
authenticity.” Zak v. Chelsea Therapeutics Int'l, Ltd'80 F.3d 597, 66®7 (4th Cir. 2015)
(quotation marks and brackets omittédiere, theEEO documents attacheabexhibits 1 and 3
to defendant’'smotion to dismiss are integral ,tand explicitly relied onin the Amended
Complaint as theAmended ©mplaintstates that plaintiff timely contacted an EEO counselor
and. . .timely filed a formal EEO complaint of discrimination based on his race, national origin
and religion... .” Am. Compl. 11 9-10 Nor does plaintiff challenge the authenticity of the EEO
documents attached to defendant’s motion to dismiss. Accordinglyalsesappropriate to
consider the documents defendant attacheéximbits 1and 3, including plaintifs EEOC
complaint and accompanying attachmettigs,variousagency actios, andthe EEO counselor’'s
inquiry report In sum, all the documents attached to defendavibtion to Dismiss the original
complaint are appropriately considered, in accordante settled law in this circuitwithout
converting this motion to a Rule 56 motion.

.

Plaintiff, Imran Mustafa, is resident oMarylandand a former patent examinerthe
PTOwhere he was a membertbke Patent Office Professional Association (“POPA”) bargaining
unit. Plaintiff identifies his race as South Asian, his national origin as Inchdmia religion as
Muslim. DefendantAndrei lancyis the head of thBTO, the agencsesponsible for thalleged

discrimination

% See also Occupy Columbia v. Hal@g8 F.3d 107, 116 (4th Cir. 2013).
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The Amended Complainalleges thaplaintiff wasemployedas a patent examiner at the
PTO for approximately 10 years Throughout his time ahe PTO, paintiff received positive
comments on his performance and high ratings on performance evaluations. On April 20, 2015,
plaintiff received and signed a performance evaluation providing plaintiff watd'Fully
Successful” rating Specifically, plaintiff received a “Fully Successful” ratifag his Quality,a
“Commendable” rating for his Productivity, a “Fully Successful” rating for his Docket
Management, andn “Outstanding’rating for his Stakeholder Interactidh.On April 27, 2015,
shortlybefore plaintiff left for a tweweek vacation to India, plaintiff was provided with a second
performance evaluation which rated his performance as “Margiand changed his Docket
Management rating to “Marginal.” Plaintiff refused to sign this new pexdorce evaluation.

On April 30, 2015 beforeboarding his flight to India, plaintiff received a call from his
father informingplaintiff that plaintiff's supervisor was trying to get in touahith plaintiff about
an emergency at work. When plaintiff called his superviglaintiff's supervisor toldlaintiff
that plaintiff needed to sign the new performance evaluation orpsetiff would have an
embarrassmentpon his return from India. Although the Amended Complaint does not specify
what happened upon plaintéf return from India, théAmended Complaintioes allegethat
immediately afterplaintiff refused to sign his performance evaluation, plaintiff Wesied a
deserved Within Grade Increase (“WGI”).

The Amended Complaint further allegetha shortly thereafter,plaintiff gave a
presentation an&hoi Tran (“Tran”),a supervisowho was involved in the denial of plaintiff's
WGI, arguedwith plaintiff during his presentationAfter the presentation, Tran askiedmeet

with plaintiff. During te meeting, the Amended Complaint alleges that Tran named several

* Quality, Productivity, Docket Management, and Stakeholder Interacgmategories on which patent examiners
are rated, and there is no dispute between the parties as to their meaning.
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employees oplaintiff's samenationalorigin and raceand stated “you people like to do your
work in a certain way.” Am. Compf.24.

On July 7, 2015, pursuant to Article 11 of the odilee bargaining agreement (“CBA”)
between POPA and the PTOQOPA filed an informal grievance with the PTO on behalf of
plaintiff, arguing that the PTO wrongfully denied plaintiff's W&pecifically, P@A requested
that the PTO reinstate the WGI as ofrhg015.

Around the same time, in the summer of 2015, the PTO issued a vacancy announcement
for a Supervisory Patent Examiner position in plaintiff's department. Plaapiplied for the
position and was interviewed in August 2015. On August 26, 2015, plaintiff was not selected for
the position The Amended Complaint alleges that this occudesbite the facthat plaintiff
was the most qualified and experienced candidate of all the applicants.d, Itideeandidate
selected for the supervisory position, who is not South Asian, Indian, or Muslim, did not have the
same specialized experience or Master’s degree as plaintiff.

On October 6, 2015,lantiff met with PTO managemeand POPArepresentatives to
discuss hisluly 7, 2015informal grievance; at this meeting, plaintiffs POPA representatives
also alleged thatplaintiff's supervisor created a hostile work environment when he contacted
plaintiff's father to urge plaintiff to sign his performance evaluatiodne month later, ro
November 15, 2015, the PTO denied in part and granted in part plaintiff's informal grievance,
rejecting plaintiff's request for a WGI and determining that plaintiff's superis actions were
not sufficiently severe to constitute a hostile work environment. Thereafteramrnd1, 2016,
POPA filed a formal grievance guaintiff's behalf, arguing again that plaintiff was wrongfully
denieda WGI and additionally disputing plaintiff's marginal rating on his new performance

evaluation.



On May 19, 2016, before the PTO could issue a final decision on plaintiff's formal
grievance’ plaintiff contacteda counselor athe PTO Office of Equal Employment Opportunity
and Diversity (“OEEOD”) and alleged he was discriminated against whendaeferssued an
unsatisfactory performance rating and denied him a WGI. Subsequently on June 7, 2016, the
PTO offered plaintiff a settlement agreement related to his EEO claims of distranin The
Amended Complainalleges that defendant pressured plaintiff to sign the settlement agreement
waiving his future EEO rights. Plaintiff ultimayetefused to sign the agreement, and on August
30, 2016, plaintiff filed a formal complaint of employment discrimination againsPi@. In
his EEO complaint, plaintiffagain allegedhat defendant discriminated againsaintiff by
issuing an ureisfadory performance rating amdenyingplaintiff a WGL The EEO complaint
additionally allegedhat plaintiff was discriminated against when the Pd@€xlinedto select
plaintiff for the supervisory patent examiner position and presglaattiff to sign a settlement
agreement.

On September 29, 2016, the PTO issued a final agation dismissing plaintiff EEO
complaint. Thereafter, on October 22, 2016, plaintiff appealed the PTO’s final agersigrdeci
to the United States Equal EmploymenppOrtunity Commission (‘EEOC”). The EEOC
affrmed the PTO’s decision on January 13, 2017 and denied plaintiff's request for
reconsideration on May 4, 2017.

Plaintiff filed theoriginal complaint in this action on August 7, 2QB&serting claims of
race national origin, and religioudiscriminaion in violation of Title VII. An Order issued on
March 9, 2018dismissingwith prejudiceplaintiff's discriminationclaims based othedenial of

the WGI, the marginal performance evaluatiaige call to plaitiff's father, andplaintiff's non-

® The PTO ultimately denied plaintiff's formal grievance on June 13,620Neither plaintiffnor PQPA, as
permitted by the CBAfjled any exceptions tthis decision o initiated arbitration following the PTO’s decision.
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selection for a supervisory positiorbee Mustafa Mancu, No. 1:17cv-1357, at *1 (E.D. Va.
Mar. 9, 2018) (Order).The claims were dismissed with prejud{gebecause plaintifpursued
and did not exhaushegotiated CBAgrievanceproceduresvith respecto his first three claims
and(ii) because plaintiff claim based on his neselectionfor a supervisory role was untimely
Plaintiff's hostile work environment claim was dismissed without prejudicevétidleave to
amend. Id. On March 19 2018 plaintiff filed the Amended Complaint, asserting one hostile
work environmentclaim and alleging as evidence of the hostile work environnf{gnthe
marginal performance evaluatigii) the call to plaintiff's father, (iii) thelenial of the WGI(iv)
Tran’s “you people” comment(v) the nonselection for a supervisory position, afd) the
pressure to settigaintiff's EEO claim.

Defendant filed the Motion to Dismiss at issue heréApril 2, 2018. In his Motion to
Dismiss, defendantcontends that (i) the marginal performance evaluatiah, plaintiff's
supervisor's pressure to sign the performance evaluation, and (iii) the denial\WwiGheand
must be excluded from plaintiff's hostile work environment clairSpecifically, defendant
argues there is no subject matter jurisdiction over tmesttersbecause plaintiff elected to
pursuethese mattervia negotiated CBA grievancprocedures, and not statutory procedures.
Defendant also argues that plaintiff's reslection for tk supervisory position cannot be
consideredhs evidence of a hostile work environmbetause plaintiff did not contact an EEO
counselor within 45 days of plaintiff's neselection Finally, defendant contends thpaintiff's
hostile work environment dla mustbe dismissed for failure to state a clairRlaintiff opposes
defendant’'smotion, arguing that everassuming(i) that plaintiff elected to raisesome of
defendant’s harassing conduct as part of the union grievance pamce@¥ thatotherallegedly

harassingonductis time-barred these actionmay still be considered asvidence in support of



plaintiff's hostile work environment claimPlaintiff also contends that defendant’s actions were
sufficiently severe and pervasive to state auglale hostile work environment claim and to
survive a motion to dismiss.

1.

Where, as here, a defendamgues that the jurisdictional allegationsaicomplaint are
not trueandchallenges subject matter jurisdiction pursuant to Rule 12(b)(1), F&ivRP.,the
plaintiff bears the burden of establishing subject matter jurisdicttiohmond, Fredericksburg
& Potomac R.R. Cp945 F.2d at 768.To determine whether plaintiff has sufficiently proved
subject matter jurisdiction, courtsapply the stalard applicable to a motion for summary
judgment, under which the nonmoving party must set forth specific facts beyond thegddadin
show that a genuine issue of material fact eXistid. The moving party prevails if “the material
jurisdictional facs are not in dispute[,]” and as such, the “undisputed facts establish a lack of
subject matter jurisdiction[.]1d.

The material jurisdictional facts in this case are not in dispute aatlliskta lack of
jurisdiction with respect tdi) defendant’'sssuance of marginal performance evaluatio(ii)
plaintiff's supervisor'spressure to sign the performance evaluatard (iii) the denial of the
WGI. The Civil Service Reform Act of 1978 (“CSRA”) provides, in relevant part, ‘{ladt
aggrieved emplee affected by a prohibited personnel practice under section 2302(b)(1) of this
title which also falls under the coverage of the negotiated grievance precedy raise the
matter under a statutory procedure or the negotiated procedure, but ntt Both.S.C. §
7121(d)° An employee is deemed to have eleatittier the statutory or negotiatedocedure

when “the employee timely initiates an action under the applicable statutmsdore or timely

® The statute defines phibited personnel practices to include alleged discriminatiotherbasis of race, color,
religion, sex or national origin as prohibited by Title V8ee5 U.S.C.8§ 2302(b)(1)(A).
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files a grievance in writing, in accordance with thevmsions of the parties’ negotiated
procedure, whichever event occurs firstl” Moreover, mce an employee makes an election, he
must exhaust that remedgforefiling suit in federal court SeeVinieratos v. UnitecStates 939
F.2d 762, 772 (9th Cir.9B1) (The law requires an aggrieved federal employee to elect one
exclusive administrative remedy and to exhaust whatever remedy he chobsdé.the
employee has not exhausted his chosen procedure, there is no subject malittrgnres/er the
claims. See Laber Harvey, 488 F.3d404, 414(4th Cir. 2006)X“All employees, privatsector
or federal, allespg such discrimination must [] exhaust their administrative remedies before
exercising this righfto sue under Title VI11]")°

Here, it is undisputed thailaintiff electedto challenge three of defendant’s actions
through thenegotiated CBA grievancg@rocedure, and not Title VII statutory procedures
Specifically, the record disclosdsatPOPA asserted grievances on plaintiff's behalf challenging
() the marginal performance evaluatioi) plaintiffs supervisor's pressure to sign the
performance evaluatiomand(iii) the denial of the WGI in late 2015 and early 201®n July 7,
2015,POPA filed an informal grievance on plaintiff's behalfith respect to thelenial of the
WGI ard plaintiff's supervisor's pressure On March 31, 2016, following the denial of
plaintiff's informal grievancePOPA filed a formal grievance on plaintiff's behalf with respect to

the denial ofthe WGI and thenarginal performance evaluatiofPlaintiff followed all of these

” Although the Fourth Circuit has not addressed this issue, othes doutis circuit have urifmly agreed that a
party who chooses a union grievance process must exhaust that refedyhle or she can file suit in fedecourt.
SeePrice v. Lynch 2015 WL 5561219, at *7 (E.D. Va. Sept. 17, 20¢%)] federal employee pursuing a claim
under either the statutory procedure or the negotiated grievance pmaoedsir exhaust his or her administrative
remedies before raising that claim in federal ¢yu#uzul v. McDonald98 F. Spp. 3d 852, 862 (M.D.N.C. 2015)
Wilson v. Hagel 2014 WL 3738530, at *3% (E.D.N.C. July 29, 2014jolding that failure to exhaust
administrativeremedies undes U.S.C. 8§ 7121(dp a jurisdictional inquiry)see also Frasure v. Principd67 F.
Supp.2d 245, 253 (DConn. 2005)(“Whichever routehe employee chooses [undef7121(d)], she must then
exhaust that administrative remedy before pursuinglhandn court.”)

8 See alsdPrice, 2015 WL 5561219, at *&uzul 98 F. Supp3d at 863 Smith v. Jacksqrb39 F. Supp2d 116,
131-32 (D.D.C. 2008);Rosell v. Wood357 F.Supp. 2d 123, 1332 (D.D.C. 2004)Fachav. Cisneros 914 F.
Supp. 11421153(E.D. Pa. 1996).



procedures well before she contacted the OBEn May 2016. As such, because plaintiff
timely filed a grievance in writing, in accordance with the provisions of theepanegotiated
CBA grievance procedure,plaintiff exercised his option to raise these mattensler the
negotiated CBA grievancprocedureand cannot nowpursuethese mattershrough statutory
procedures.Sees U.S.C. § 7121(d).

Moreover, lecauseplaintiff elected to pursue these matteta the negotiated CBA
grievanceprocedure, he was required to exhaust those procedures before bsungingfederal
court. Article 11 of the€CBA provides that a written decision in response to a formal grievance
may be appaled to binding arbitration by A® or by the PTO. CBA at 35? The undisputed
record reflects that neither plaintiff nor POPA filed any exceptioémsor initiated arbitration
following, the PTO’s decisiommn plaintiff's formal grievance Instead, plaitiff abandoned the
negotiated CBA grievancprocedureone month before a PTO decision issaed attempted
impermissiblyto switch to the statutory procedurg contacting the OEOD. Because plaintiff
did not exhaust the negotiated CBA grievameecedures he ateed to pursue, there is no
subject matter jurisdiction ovefi) the issuance of amargimal performance evaluatior{ji)
plaintiff's supervisor'spressure to sign the performance evaluatamd (iii) the denial of the
WGI.

Plaintiff adduces no evidence to contradict defendants’ arguments resfiectto
plaintiff's negotiated CBA grievancer to establish subject matter jurisdictioathrer plaintiff
argues thatlefendant’s actionsanstill be considered as evidence in supportlainiff's hostile
work environment clainbecause that precise legal theory was not raised during the grievance

process This argument fails because it misunderstatim#s nature of the CSRA election

° See alsdVloreno v. McHugh2011 WL2791240, at *9 (D. Md. Jul. 14, 2011) (citiMcAdams v. Rend4 F.3d
1137, 1141 (8th Cir. 1995))
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requirements As described above, the CSRWovides tha“an aggrieved employee. . may
raise thematterunder a statutory procedure or the negotiated procedure, but nétHaits.C.
§ 7121(d) (emphasis added). Counve routinely interpreted “mattetinder the CSRAO
encompass a defendant"sinderlying actiofs]” or the “topics raised” in the grievance
procedure, and not the specifiegal claims assertedr legal theories advancedGuerra v.
Cuomq 176 F.3d 547, 550 (D.C. Cir. 1999) (noting that “courts have tended to construe the term
‘matter’ toencompass more than a legal claim and instead to encompass the ‘underlying action’
.. or the ‘topics raised[.]}:'°® Accordingly, the fact that plaintiff didot package defendant’s
actionsas part of a hostile work environment claohring the negotiated CBA grievance
proceduredoes not alter the conclusion that plaintiff elected to puthigenegotiated CBA
grievanceprocesswith respect tahe underlying employment actiaon®8ecause plaintiff elected
thenegotiated CBA grievangeroceduresind did not then exhaust those procedures, he may not
now pursue the statutory Title VII process.

In sum, by timely filing a grievance before pursuing his statutory remedghkesntiff
elected to pursueegotiated CBA grievancprocedureswith respectto three matters: (ifhe

issuance of anarginal performance evailtion (ii) plaintiff's supervisor's pressure to sign the

10 See also Redmon v. Mingt243 F. App’x 920, 924 (6th Cir. 2007) (“The fact that [the plaintifivanced
different legal theories to challenge these actions in the union greeaacEEO complaint is inconsequentiah
considering whether the grievance and the complaint concerned the samé);nGitieesv. U.S. Dep't of Transp.
178 F. App’x 814, 818 (10th Cir. 2006) (noting that the term “matiterthe CSRA"refer[s] to the underlying
government action which precipitated the complaint[,]” not the legal themployed to challenge the government
action);Bonner v. Merit Sys. Prot. Bd/81 F.2d 202204 (Fed. Cir.1986) (holding that “the term ‘matter’ [in the
CSRA] embraces the underlying actionZuzul 98 F. Supp. 3d &61 (noting that “matterunder the CSRA refers

to “the underlying employment actign"Smith 539 F. Supp. 2d &t31-32 (holding that a grievance and an EEO
complaint involve the “same matter” where they are both rooted inifflaicomplaints about the same underlying
employment actions)Rosel|] 357 F. Suppat 130 (holding that a grievance and an EEO complaimiceoned the
same matter under CSRA where bdticumentgeferenced the same three agency actions, even though the legal
theory and relief sought were differerffachg 914 F. Supp2d at 1149(holding thatif the plaintiff “raised a topic

in both [the union grievance and the EEO complaiot]if the arbitrators assigned to handle the grievance would
necessarily have needed to inquire into a topic in discharging theis,diiéée § 7121(d) bars her from raising that
same topic in her subsequeEEO complmt”); Macy v. Dalton 853 F. Supp. 350, 353 (E.D. Cal. 1994)Jf(an
employee chooses the grievance route, she may not thereafter fileCawdetplaint regardless of whether her
grievance alleged unlawful discrimination.”
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performance evaluatiomand(iii) the denial oplaintiffs WGI. Having elected thoseegotiated
CBA grievanceprocedures, plaintiff then failed to exhgusnd abandonedhe grievance
proceduredo take advarmtge of staitory procedures.Because plaintiff failed to exhaust his
electedCBA grievanceproceduresthere is no subject matter jurisdiction over these matads
they cannot be consideregivenasevidence in suppoxf plaintiff's hostile work environment
claim.

V.

Defendant next arguethat the allegations related tplaintiff's non-selection for the
supervisory patent examiner positionust be excludettom plaintiff’'s hostile work environment
claim becauselaintiff did not contact an EEO counselor witlis days of his noselection for
the supervisory position, as required by 29 C.F.R. § 1614.105(&)(@intiff concedes thainy
discretediscriminationclaim based on his neselectionfor a supervisory role is tirAearred but
argues that his neseletion can be considered asvidence of plaintiff's hostile work
environment claim.Specifically, plaintiff contendshat because plaintiftimely filed his claim
based on the PTO’pressureto settlethe EEO complaint plaintiff's non-selectionfor a
supervisory rolealthough not timely itselfcan be considered aspart of a continuindhostile
work environment But Supreme Court andircuit precedent makes clear thpdaintiff cannot
bootstraphis nonselectionfor a supervisory roldo an wnrelatedhostile work environment
claim, and as such, evidence of plaintiff's reglection cannot be considered as part of
plaintiff’'s hostile work environment claim

The Supreme Court has made clédiscrete discriminatory acts are not actionable if
time barred,even when they are related to acts alleged in timely filed charyes'| R&R

Passenger Corp. v. Morgam36 U.S. 101, 113 (2002). By contrast, “[h]ostile environment
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claims . . . are different in kind from discrete acts” because “[t]heir @ty @ involves repeated
conduct.” Id. at 115. For this reason,dstile work environment claims are subject to a different
limitations rule. Specifically, as long as “an act contributing to the claimrsaetithin the filing
period,the entire timeperiod of the hostile environment may be considered by a court for the
purposes of determining liability.Td. at 117.

But this dbes not end the inquiry because incidents can only qualify as a part of the same
hostile work environment clian if they areadequately linked-that is, if the incidents “involve[]
the same type of employment actions, occur[] relatively frequently, and ngdtpated by the
same managers.Id. at 12621 An incident that “ha[s] no relation to the [other] acts” cannot
be caosidered as part of the hostile work environment claviorgan 536 U.S. at 118. In this
regard, te Fourth Circuit has noted that plaintififisay not bootstrap discrend unrelated
discriminatory acts into hostile work environment claims to save urfinee unexhausted

claims. See Malghan v. Evand18 F. App'x 731, 734 (4th Cir. 2004)[B]ecause[the

™ |d. at 118(excluding any incident that “hamb relation to the [other] acts . ot for some other reason, such as
certain intervening action by the employer, was no longer part of thehszstile environment claim”Guessous v.
Fairview Prop.Invs, LLC, 828 F.3d 208, 223 (4th Cir. 2016)So long as the act is part of the pattern of
discriminatory treatment against the employee, then thashamild be sufficient for purposes of the continuing
violation doctrine, even if the act would otherwise qualify as aelis@ct that is independently actionabjeBaird

v. Gotbaum 662 F.3d 1246, 125(D.C. Cir. 2011)(“The Morgan principle is not, however, an open sesame to
recovery for timebarred violations. Both incidents barred by the statute of limitatiodsoaesnot bared can
qualify as part of the same actionable hostile environment ¢laimly if they are adequately linked into a coherent
hostile environment claipj”); Wilkie v. Dept of Health & Human Servs638 F.3d 944, 951 (8th Ci2011)
(“[Alcts before and after the limitations period [that are] so simitamdture, frequency, and severity .must be
considered to be part and parcel of the hostile work environmeht(alterations and emphasis in original));
McGullam v. Cedar Graphics Inc609 F.3d 70, 78 (2d Cir. 201@)ating thatcomment could not be considered as
part of hostile work environment claim because it “had no relation to the” haeasshat formed the basis for the
hostile work environment claim and occurred nearly one year after @dheuct) Wheaton v. N. Oakland Med.
Ctr., 130 F.App’x 773, 787 (6th Cir2005) holding thatMorganrequires inquiry into whether incidents “occurring
outside the statutory period are sufficiently related to those incideatsiag within the statutory period as to form
one continuous hostile work envinment.”)
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plaintiff's] failure to select and discharge claims were discrete acts, he cannot salvage them by
labeling them part of a hostile work environment cl&m?

Here, plaintiff's norselection for a supervisory role was a discrete incident that is
unrelated to the allegations associated with plaintiff's hostile work envirdrecteem. To begin
with, the nonrselection involves dype of employmet actiondifferent from the allegations
associated witiplaintiff's hostile work environment claim, namely the allegation that Tran made
a disparaging comment to plaintéhdthe allegatiorthat the PTO pressured plaintiff to settle his
EEO claim. Moreover, the incidents were separated in time and did not occur fregtibatl
comment was made around April 2015, plaintiff was not selected for a supervisory position
several months later in August 2015, and defendant did not pressure plaintiff to seEChi
claim until almost one year later in June 2016. Finally, the allegedly harassing conduct wa
perpetrated by different manager#lthough the Amended Complaint alleges that Tran, the
supervisor who made the “you people” comment, was involved in plaintiff'ssataction, the
Amended Complaint does not allege that those same supervisors pressured tplaetifé his
EEO complaint.

In sum, because plaintiff's neselection for a supervisory rols unrelated tothe
allegations associated with plaintiff's $tde work environment claimthe untimeliness of
plaintiffs non-selection claim cannot beescued andplaintiff’s nonselection cannot be
considered as evidence in support of plaintiff's hostile work environment claim.

V.
Given that(i) the issuance of the marginal performance evaluatjionthe pressure to

sign the performance evaluatjo(iii) the denial of the WGI,and (iv) the nonselection for a

12 See also Edwards v. MurptBrown LLG 760 F.Supp. 2d 607, 61€E.D. Va. 2011) (noting that a plaintiff may
not“make an earlier discrete discriminatory action,vidiich time has expired, timely once again by ‘bootstrapping’
it to a timely charge, even if both incidents are related”).
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supervisory rolecannot be considered as part paintiff's hostile work environment claim
plaintiff's hostile work environment clairs properly based only o) Tran’s “you people”

commant and (i) defendant’s pressuring plaintiff to waive his EEO rights in June 2B&6ause
these actions are not sufficiently severe or pervasive to stapgausible hostile work
environmentlaim, plaintiff's claim must be dismissed.

Title VIl providesa cause of action to an employee whére workplace is permeated
with discriminatory intimidation, ridicule, and insult that is sufficiently severe ovgsére to
alter the onditions of the victim’'s employment and create an abusive working envirofiment.
Harris v. Forklift Sys., Ing 510 U.S. 17, 21 (1993)To statea hostile work environment claim,

a plaintiff must allege that the harassméwas (1) unwelcome, (2) based on [his protected
characteristic, such as race, national origin, or religion]s(®ficiently severe or pervasive to
alter the conditions of [his] employment and create an abusive atmosphere) immoufdble to
[the defendant].E.E.O.C. v. Cent. Wholesalers, Ing73 F.3d 167, 175 (4th Cir. 2009%ourth
Circuit precedent instais courtsevaluatingwhethera complaint has stated a plausible hostile
work environment clainto consider‘the totality of the circumstances, including the frequency
of thediscriminatory conduct; its severity; whether it is physically threatenioniliating, or

a mereoffensive utterance; and whether it unreasonably interferes with an eniplayesk
performance.”Okoli v. City ofBalt., 648 F.3d 216, 222 (4th Cir. 2011). Importantly, the Fourth
Circuit has made clear that “Title VIl does reate a general civility code in the workplace”
and “complaints premised on nothing more than rude treatment by [coworkers], callousrbeha

by [one’s] superiors or a routine difference of opinion and personality conflict wihe[s]

13 MosbyGrant v. City of Hagerstowr630 F.3d 326, 335 (4th Cir. 2010) (internal quotation marks omitted).
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supervisor, areot actionable under Title VIL.”"EEOC v. Sunbelt Rentals, In&21 F.3d 306,
315-16 (4th Cir. 2008) (internal citations and quotation marks omitted).

These principleapplied hergoint persuasively to theonclusion thaplaintiff hasfailed
to state avalid hostile workenvironment claim Simply put, the Amended Complaint does not
allege facts suggestirtgat defendant’s alleged harassment was sufficiently severe or pervasive
to alter the conditions of plaintiff's employmento begin with, the allegedly hassingconduct
was not frequendr pervasive.Specifically plaintiff's hosile work environment is based &wo
discrete incidents aodlleged harassmenfi) Tran’s comment that “you people like to do your
work in a certain way” irapproximatelyApril 2015, and(ii) defendant’s pressuring plaintitd
waive his EEO righteén June 2016.Courts have routinely noted thahere, as here, the alleged
harassment involveasolated or scattereithicidentsoccurringover the course adeveral months
the conduct is not pervasive enough to state a claim for hostile work environ§emntlopkins
v. Balt. Gas & Elec. C9.77 F.3d 745, 7584th Cir. 1996) (holding that a supervisor’s alleged
harassment of former employee was not sufficiently severe or pervasieate an objectively
hostile work environmenbecause “[ahandful of comments spread over months is unlikely to
have so great an emotional impact as a concentrated or indessage (quoting Baskerville v.
Culligan Internat’l Co, 50 F.3d 428, 431 (7th Cir. 1995%).

Nor is the harassing conduct alleged here sufficiently severe to gttdaseble hostile

work environmentclaim. Plaintiff's complaintconcerningthe PTO’s pressuringplaintiff to

14 See alsdunbeltRentals, Inc.521 F.3d at 318 (“[N]Jo employer can lightly be held liable for single or sedtter
incidents[.]”), Taylor v. Republic Servs., In@68 F. Supp. 2d 768, 793 (E.D. Va. 2013) (HiBe discrete acts over
a threeyear period, dmot reach the level of ‘severe’ or ‘pervasive’ conduct that is requirédebupreme Court to
state a claim for hostiterork-environment discrimination); Jackson v. State of Maryland71 F. Supp. 2d 532,
542 (D. Md. 2001) (holding that a “fair number of incidents that might seespicious” but alleged to have
occurred sporadically over a period of almost four years was natisuoffiy severe to alter the terms and conditions
of plaintiff's employment Compae Jenningy. Univ. of N.C.482 F.3d 686, 6998 (4th Cir. 2007) (holding that
harassing conduct wasufficiently pervasive to state a hostile work environment claimere the conduct was
“persistent” and took place “almost every day or every other day”).
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settle his EEO claimessentiallyamountsto a disagreemenwith defendant’s evaluation of
plaintiff's performance andefendant’'ssonduct during the EEO procesBhe FourthCircuit has
made clearthat routine personnel disputes or differemad opinion such as these are not
sufficiently severe to state a plausible hostile work environment cl&ae. Sunbelt Rentalscin
521 F.3d at 3186 (“[A] routine difference of opinioand personality conflict with [one’s]
supervisor . . . [is] not actionable under Title VII."Moreover,with respect tolran’s “you
people’commentthe Fourth Circuit has made clear that antltisg or demeaning remark does
not create a federal cause of action . . . merely because the ‘victim’ of thé femp@ens to
belong to a class protected by Title VIIHartsell v. Duplex Prods. In¢.123 F.3d 766, 722 (4th
Cir. 1997). In this regardthe Fourth Circuit has distinguished between “mere offensive
utterances” and comments that are “physically threatening or humiliat8mithv. First Union
Nat’l Bank 202 F.3d 234, 242 (4th Cir. 2000)ran’scomment, whilepotentially offensive, was
neither physically threatening nor humiliatingAnd courts in thiscircuit have routinely
dismissed hostile work environment claimased on far more egregious comments inaglv
racial epithets and slufs.

In sum, the Amended Complaint does not allegenduct that isufficiently severe or
pervasive as to alter the conditions of defendant’s employnfenisuch, plaintiff has failed to

state facts that suppa plausible claim for reliefindplaintiff's hostile work envirament claim

15 See e.gSee Hartse|l123 F.3dat 772 (holding that numerous comments suctnasve made every female in the
office cry like a baby” and “fetch your husbaadlippers like a good wife,” and references to employees as “slaves”
and “little people”were not sufficiently severe to state a hostile work emwment claim);Tims v. Carolinas
Healthcare Sys.983 F. Supp. 2d 675, 681 (W.D.N.C. 2@3) (granting motion to dismiss where plaintiff alleged
supervisor referred to her as “you people” and “y'all blacks” becasskated comments do not rise to the level of
severity necessary titer the terms and conditiolnd employmen); Roberts v. Fairfax Cnty. Pub. Sci858 F.
Supp. 2d 605, 6691 (E.D. Va.2012) (holding that supervisor's use of highly offensive racial slas not
sufficiently severe opewasive to support hostile work environment claiyrphy v. Danzig64 F. Supp. 2d 519,
522 (E.D.N.C. 1999) (grding motion to dismiss hostileask environment claim where supervisor allegedly told
the phintiff “you’re black” and “you people are used being targeted’becausethat comment was amere
offensive utterance that occurred once and did not unreasonably intetfeftheviplaintiff's] ability to work”).
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must bedismissed?® Plaintiff, however, is entitled to amend his complainte moreo allege
anyadditional facts that miglsupport a hostile work environment claim.
VI.

In sum, plaintiff's attem@to recast his allegations as a tileswork environment claim
do not save hijsmended ©@mplaint. Plaintiff's claims based on (i) the issuance of the marginal
performance evaluation, (ii) the pressure to sign the evaluation, and (ii) tla¢ afetiie WGI
cannot be considereds evidencein supportof a hostile work environment clainbecause
plaintiff elected to pursue these matters via negotiated grievance, asthtubdry procedures.
Moreover,plaintiff's untimely claim based on hisonselection for a supervisory rot@nnot be
consdered as evidence @f hostile work environment because plaintiff's rgelectionis not
sufficiently related to the harassment alleged in plaintiff's hostile workramment claim.
Finally, plaintiff's hostile work environment claim cannot survive threshold disinizs@ause
plaintiff has not alleged conduct that is sufficiently severe or pervasive so aseitothe
conditions of plaintiffs employment. Accordingly, plaintif's AmendedComplaint must be
dismissedwith leave to amend to allow plaintiff one finepportunity tostate a valid hostile

work environment claim consistent with the principles announced in this Memorandum Opinion.

16 Even assumingarguendg that (i) the issuance of the marginal performance evaluafijnthe pressureotsign
the evaluationand (iii) the denial of the &I, and (iv) the nonselection for a supervisory roleere properly
considered as part of plaintiff's hostile work environment claim hitetile work environment clairstill doesnot
survive dismissal. To begin with, these allegations, like the pressure to settlEGheldm, essentially amount to
disagreements with defendant’s evaluation of plaintiff'sfqggerance; the Amended Complaint contains no
allegations suggesting these actitimave anything to do with . . . harassment” based on plaintiff's rationality,
or religion Bass v. E.l. DuPont de Nemours & €824 F.3d 761, 765 (4th Cir. 2003)Nor are these allegations
pervasive or severe enough to state a plausible hostile &workonment claim. All told, the sieallegedly
discriminatory actions tdoplace over the course of fifteen months and reflect routine differencesnidropr
personality conflicts, not harassing condtisb objectively offensiveas to alter the condiins of [plaintiff's]
employment. MosbyGrant, 630 F.3d at 335. Accordingly, even considering these tiinarred or otherwise
unexhausted claimas evidence in support of plaintiff's hostile work environment cldoas not save plaintiff's
claim.
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An appropriate Order will issue.

Alexandria, Virginia
May 15, 2018

T. S. Ellis, ITI
United States District Judge
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