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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

EDWARD and VALERIE TABLER,
Plaintiffs,

V. Civil Number 3:09-CV-146

LITTON LOAN SERVICING, LP, et al,
Defendants

MEMORANDUM OPINION

THIS MATTER is before the Court on BeEndants’ Motions to Dismiss and Motion
for Judgment on the Pleadings (Doc. Nos. 7,attd 23), as well as Plaintiffs’ Oral Motion
to Amend the Complaint. For the reasons belows @ourt GRANTS Defendants’
Motions, and DENIES Plaintiffs’ Motion.

|. BACKGROUND

Plaintiffs Edward and Valerie Tabler are the ownefa home located at 14319
Jefferies Place in Midlothian, Virginia. In 200&n employee of Tidewater Mortgage
Services, Inc. (“Tidewater Mortgage” or “Tidewatgcbntacted the couple about
refinancing the mortgage on their hom®ubsequently, Plaintiffs entered into a
Brokerage Agreement with Tidewater, whereby Tideavatgreed to serve as their agent
and “provide them with mortgage brokeragevsees in connection with their” loan, and
“assist them in obtaining a good mortgage l@dra low interest rate.” (Am. Compl. 11
23-25.) Pursuant to the parties’agreement, thdera applied for a “federally related
mortgage” loan, as that phrase is defined by thal Estate Settlement Procedures Act.
The Brokerage Agreement stated Tidewater’s comptorsavas to be paid by the

lender’s yield spread premium, in an amount nagtoeed four percent of the loan.
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Tidewater subsequently placed the Taklerortgage with Fremont Reorganizing
Corporation f/k/a Fremont Investment and Loan ('Rt Investment” or “Fremont”).

On September 20, 2006, the Tablers closed on a 2804900 adjustable rate
mortgage loan from Fremont Investment. In conrmactvith the loan’s closing, the
Tabler’s signed a HUD-1 Settlement Staterngrat identified a yield spread premium
paid by Fremont to Tidewater in the amount of $8,23. This amount was paid
outside of closing. Plaintiffs contend thield spread premium is an impermissible
kickback and caused them to pay increased settlémmsis and a higher interest rate.
Specifically, Plaintiffs contend they wereatged “a higher interest rate than Fremont
had originally approved for them as awaic]of providing the funds to pay the kickback
to Tidewater.” (Am. Compl. 11 31—33.) The entilmatter ensued.

On March 13, 2009, Plaintiffs filed a seven-coumintplaint. Counts | and Il
allege Fremont, Tidewater, and Litton Loan SerwvigihP (“Litton Loan”) violated the
Real Estate Settlement Procedures Act (3®PR”), Count Il alleges Tidewater breached
its fiduciary duty “to act primarily for [Plainffis’] benefit . . . and not to make a personal
profit . . . at the expense of its principal Mr.daNIrs. Tabler,” Count IV seeks restitution
from Fremont for unjust enrichment, Counts V ands¥ek damages from Fremont and
Tidewater for fraud by concealment, and Count \léges Fremont and Litton Loan
violated the Truth in Lending Act. (Am. Compl. $492.) Defendants Fremont and

Tidewater now move this Court to dismissu@ds | through VII, pursuant to Federal

! Though listed as a party to this mattRraintiffs’ factual assertions against Litton

Loan are scant. However, Plaintiffs conteLitton Loan is an appropriate defendant
because “Litton Loan Servicing is the sugser in interest in subprime mortgages to
Fremont Investment & Loan and the holder of thenlo@te on the home of Mr. and Mrs.
Tabler.” (Am. Compl. 1 7.) Defendant, hoves, disagrees and asserts that it is not now,
nor has it ever been, an assignee of the loantofiiLoan’s Mot. J. on Pleadings 1n.1.)
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Rule of Civil Procedure 12(b)(6), and Littdiwan joins in the defendants’arguments as
to Counts Il and VIl in requesting this Coutismiss the case on the pleadings. Plaintiff
instead requests this Court grant them lemvamend, rather than dismiss the case, if
the Court deems dismissal would otherwise be appaog.
. ANALYSIS
Motions for judgment on the pleadings and motiomsismiss for failure to state

a claim are evaluated under the Rule (12)(b)(6hdtad. Burbach Broad. Co. v. Elkins

Radio Corp,. 278 F.3d 401, 405-06 (4th Cir0@2); Edwards v. City of Goldsboy&78

F.3d 231, 243 (4th Cir. 1999). Under Fedearale of Civil Procedure 12(b)(6), a motion
to dismiss for failure to state a claim for whiahlief can be granted challenges the legal

sufficiency of a claim, not the facts supporting @onley v. Gibson355 U.S. 41, 45-46

(1957). Thus, in resolving a motion pursuant tdeR12(b)(6), a court must regard all

factual allegations in the complaint as true, Esmk v. Pardusl?7 S. Ct. 2197, 2200

(2007), as well as any facts that couldgreved consistent with those allegations.

Hishon v. King & Spalding467 U.S. 69, 73 (1984). Judgment should be edtéor the

movant when the pleadings fail to state any cogriezataim for relief, and therefore, the

issue can be decided as a mattelaof. Zeran v. America Online, Inc129 F.3d 327, 329

(4th Cir. 1997). However, since the complamutst give the defendant fair notice of the
claim and the grounds upon which it rests fHaintiff must allege facts which show the

claim is plausible, not merely speculative. Beill. £orp. v. Twombly 127 S. Ct. 1955,

1964, 1966 (2007); see alsed. R. Civ. P. 8(a)(2) (requiring pleadings totain “a

short and plain statement of the claim showihgt the pleader is entitled to relief’).



“Determining whether a complaint states a plausdbdem for relief[is] ... a
context-specific task that requires the reviegvcourt to draw on its judicial experience

and common sense.” Ashcroft v. Igh4?9 S. Ct. 1937, 1950 (May 19, 2009) (quotations

and citations omitted). While legal consions can provide the framework for a
complaint, all claims must be suppedt by factual allegations. IdBased upon these
allegations, the court will determine whethbe plaintiffs pleadings plausibly give rise
to an entitlement to relief._ldLegal conclusions couched as factual allegateresnot
sufficient, Twombly 127 S. Ct. at 1964, nor are “unwarranted infeempcanreasonable

conclusions, or arguments.” E. Shore Mkts., Inadl ¥. Assocs. Ltd. P'shj®213 F.3d 175,

180 (4th Cir. 2000). Moreover, the plaifidoes not have to show a likelihood of
success; rather, the complaint must merédbga—directly or indirectly—each element of
a “viable legal theory.” Twomblyl27 S. Ct. at 1969 n.8.

In its determination, a court may not consider doeuwts outside the complaint,
except for “official public records, documendsntral to plaintiff's claim, and documents
sufficiently referred to in the complaint, so loag the authenticity of these documents is

not disputed.”_Witthohn v. Federal Ins. C#64 F. Appx 395, 396 (4th Cir. 2006). If,

however, additional matters are presented to thetCand not excluded, the motion
must be treated as one for summary judgment. Re@iv. P. 12(d). In the present
matter, this Court has not considered any enice outside of the complaint proffered by
the plaintiffs or defendants; accordingly, tBeurt declines to convert the Motion to one

for summary judgment.



A. Plaintiffs’RESPA Claims are Time-Barred

Counts | and Il of Plaintiffs’ Complainallege Fremont Investment, Tidewater
Mortgage, and Litton Loan violated RESPA, 12 U.$Q607 and 24 C.F.R. § 3500.14.
Specifically, Plaintiffs allege Fremont anddBwater violated RESPA “by giving or paying
fees, kickbacks or other things of value . . .daiving or accepting a portion, split, or
percentage of charges made or received for theaggnd of a real estate settlement
service in connection with a . . . federallyated mortgage loan.” (Am. Compl. 11 40-42,
44.) Accordingly, Plaintiffs contend the charges fsettlement services” paid to
Fremont and Tidewater on September 29, 200 @&onnection with their loan’s closing,
was an “unlawful kickback.” _(1d. Further, Plaintiffs allege Litton violated RESP#y
failing to provide [Plaintiffs with] their loan daenents under a Qualified Written
Request within 60 days.” (Am. Compl { 48dowever, despite the allegations, Plaintiffs’
RESPA claims must fail as they are barred by tla¢uge of limitations.

Defendants correctly note that claims under 12 ©.8.2607 must be brought
within one year of the violation’s occurence. 32dJ.S.C. § 2614 (stating claims brought
under section 2607 are bound by a one-yatute of limitations period running from
“the date of the occurrence of the violationAs Plaintiffs allege an unlawful payment on
September 29, 2006, and did not file the "dadi matter until March 13, 2009, Plaintiffs’
claims are time-barred. Accordingly, Counts | dhdre DISMISSED.

B. Plaintiffs’Breach of Fiduciary Duty Claim is Time-Barred

Count Il of Plaintiffs’Complaint allges Tidewater Mortgage breached its

fiduciary duty to act primarily for the Plaitffs’ benefit, “to act with proper skill and

diligence, and not to make a personal profit frdre agency at the expense of its



principal[s,] Mr. and Mrs. Tabler.” (Am. Compl.8R.) Plaintiffs further contend
Tidewater breached its duty by “obtainingnartgage loan for [the Plaintiffs] that had
unfavorable terms, and by accepting the [yield erpremium] from Fremont as a
kickback.” (Am. Compl. § 54.) Plaintiff's aim of breach of fiduciary duty is governed by

Virginia law. See Hitachi Credit Am. Corp. v. SeinBank 166 F.3d 614, 628 (4th Cir.

1999) ( noting that “where a cause of action arige®rt, Virginia applies the law of the
state where the tortious conduct or injury occufyedccordingly, a two-year statute of
limitations applies, and accrues at thm ¢éi of the alleged injury, not the date of
discovery._Se&a. Code § 8.01-248 (stating personal actions tloatot otherwise state

a time limit are subject to a two-year statuteimfilations); see als@rofessionals I, Inc.

v. Pathak47 Va. Cir. 476, 480-81 (Va. Cir. Ct. 1998) (mgithat in Virginia, a cause of
action for breach of fiduciary duty accrues thre date of the breach). Thus, the relevant
time period for purposes of Plaintiffs’ brefa of fiduciary duty claim is the date the
alleged injury occurred, September 29, 2006. Asmiffs have filed the enumerated
claim on March 13, 2009, outside the two-ys#atutory time period, Plaintiffs’ claim for
breach of fiduciary duty is DISMISSED as time-batre

C. Plaintiffs Fail to Satisfactorily Plead a Claimfor Unjust
Enrichment

Count IV of Plaintiffs’ Complaint alleges Fremontéds been unjustly enriched and
cannot in good conscience keep that portion oflomthly payment it collects from Mr.
and Mrs. Tabler attributable to the artificial, lsmtied component of Mr. and Mrs. Tabler’s
loan contract.” (Am. Compl. {1 58—59.) ThoughiRt#fs’claim is based on unjust
enrichment, a quasi-contract theory, themlaiself acknowledges the existence of an

express contract governing the parties’relatiopsi{id.) Accordingly, as Plaintiffs
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cannot recover under a quasi-contract theory wheaxpress or implied contract
already governs the parties’s relationship, Plgfs’ claim for unjust enrichment must be

DISMISSED. _SeéAcorn Structures, Inc. v. Swant®46 F.2d 923, 926 (4th Cir. 1988)

(stating “an action for unjust enrichment is quasitractual in nature and may not be
brought in the face of an express contract”).

D. Plaintiffs’ Fraudulent Concealment Claims are Tme-Barred
and Fail to State a Claim

Counts Vand VI allege Fremont and Tidewater fraledtly concealed the fact
that Fremont was paying Tidewater to “steer Mr. &, Tabler to Fremont for a
mortgage loan,” and the “money for thisymaent came from the Tablers being charged a
higher interest rate than” originally appex. (Am. Compl. 1Y 61—62, 71.) Moreover,
Plaintiffs contend Fremont and Tidewater’s actiof&eliberately committing fraud by
concealment authorizes the imposition of pivei damages . . . in that they show willful
misconduct, malice, fraud, wantonness, oggien, or . . . want of care which would
raise the presumption of a conscious indiffererccedansequences.” (Am. Comp. 11 71,
84.) Similar to Plaintiffs’ breach of fidziary duty claim, Virginia applies a two-year
statute of limitation for fraudulent conaknent claims. Va. Code § 8.01-230(A).
Accordingly, this claim accrues when the gkel fraud is discovered or when, “by the
exercise of due diligencel[,] reasonablysitd have been discovered.” Va. Code 8§
8.01-249.

Here, the consummation of the alleged fraud ocalia® September 29, 2006,
when the plaintiffs closed on their loaifter closing, Fremont Investment paid
Tidewater Mortgage a yield spread premium in theoamt of $5,238.00, an amount

disclosed on the HUD-1 Statement. Neverthelessn@ifs contend they did not receive
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the HUD-1 Statement at closing, but some time ‘faftee closing.” (Am. Compl. 11
30—31.) However, Plaintiffs could havesdbvered Fremont’s payment to Tidewater by
the exercise of due diligence on September2®6, the date of the closing, or shortly

thereafter._Se8chmidt v. Household Finance Cor@g76 Va. 108, 113, 118—19 (2008)

(concluding that plaintiff failed to carry his bued to prove he filed his fraud claim
within two years of his loan’s closing, where thercise of due diligence and a follow-up
inquiry could have uncovered that his interest rarte closing costs were higher than he
originally believed). Hence, similar to Schm,d®laintiffs’fraudulent concealment claim,
filed almost two and a half years after Plafistclosed on their loan, is time-barred
where the settlement payment was disclosed on tiB+ and could have been timely
discovered with due diligence. Therefobefendants’Motions to Dismiss Counts V and
VI are GRANTED.

Further, this Court notes that Plaintiffs’ conclugallegations and vague
pleadings fail to meet the heightened pleading mequents for fraud claims. Séed.
R. Civ. P. 9(b) (requiring fraud claims bee pled with heightened specificity); see also

Harrison v. Westinghouse Savannah River,@@6 F.3d 776, 784 (4th Cir. 1999) (noting

that under Rule 9(b), the factors of a fraud claimat must be pled with particularity are
“the time, place, and contents of the false eg@ntations, as well as the identity of the
persons making the misrepresentation and what h&iroédd thereby”). Merely alleging
Defendants “intentionally suppressed and conceadekitkback, and stating the Tablers
were charged a higher interest rate than tipeglified for, is not sufficient. Moreover,
Plaintiffs’ Complaint is devoid of any pdcularities as to the individuals allegedly

involved in this “kickback” scheme, the contentdloé false representation that Plaintiffs



relied upon, and any specifics regarding tileged damage sustained. Accordingly,
these counts must be DISMISSED.
E. Plaintiffs’ TILA Claims Fail to State a Claim for Relief

Count VIl of Plaintiffs’Complaint alleges Fremohrtvestment and Litton Loan
violated the Truth in Lending Act (“TILA"), and s&e recovery of statutory damages in
the amount of $2,000, pursuant to 15 U.§@635(a), as well as full loan rescission and
costs, in accordance with 15 U.S.C. § 1640(n)(Am. Compl. 11 86—96.) Specifically,
Plaintiffs contend Defendants failed to pra® Plaintiffs with two copies each of the
Notice of Right to Cancel, as required byQZF.R. § 226.23(b)(1), and all other material
under TILAand Regulation Z. (Compl. 11 93, 9bg¢fendants, however, move this
Court to dismiss Plaintiffs’ TILA claim as nmeetary damages under TILA are subject to a
one-year statute of limitations, and further be@B&intiff has not demonstrated an
intent or ability to comply witltheir rescission obligations.

Defendants are correct in noting tHgaintiffs’ claim for statutory damages is
subject to a one-year statute of limitations. $&&).S.C. 8§ 1640(e) (stating that actions
to collect statutory damages “under this sectioryim@brought . . . within one year from
the date of the occurrence of the violation”). Aaintiffs’ claim for statutory damages
under TILAwas brought over one year after thegdlkt occurrence of the violation,
Plaintiffs’ claim for damages must be DISMISSED.

Further, Defendant asserts Plaintiff$LA rescission claim should also be
dismissed as Plaintiffs do not demonstrateintent or ability to comply with their
rescission obligations. TILA establishefamework by which a loan may be rescinded,;

under this framework, the borrower must returntte tender the loan proceeds, less any



payments that had been made. 15 U.S.C. § 1634{g.court may modify this process
where appropriate, including where a borrowees not evidence the ability or intent to

comply with their rescission obligations. See gke als®?Powers v. Sims & Levin542

F.2d 1216, 1221 (4th Cir. 1976) (noting that a dauay “circumscribe the right of
rescission to avoid the perpetration of star&quity” such as “when it is known that the
borrowers did not intend and were not preparectaler restitution of the funds
expended by the lender”). Here, the Countds such a situation. Though Plaintiffs have
submitted a Complaint outlining numerous claimsyave not stated their intent,
either orally or in briefin§ to abide by their rescission obligations, andréiere this
Court declines to permit this claim togumeed without any assurance of Plaintiffs’
willingness or ability to pay. Accordingly, CouNtl is DISMISSED as to all parties on
both the statutory damages and rescission claim.
F. Plaintiffs’ Oral Motion for Leave to Amend

Though Plaintiffs have chosen notftle a response to any of Defendants’
Motions, Plaintiffs have requested thisl@o—during the Motions’ hearing—for leave to
amend their Amended Complaint and plead additidaetls supporting their claim for
fraudulent concealment. Namely, Plaintiffs requlesive to supplement their Complaint
with information showing Plaintiffs’ efforts to ohin the HUD-1 statement from their
closing, and contact Defendants regardingitlisettlement statement.” (Mots.”Hr7qg,
July 21, 2009.) Plaintiffs contend this additibimdormation will help toll the statute of
limitations for the fraudulent concealment claiifid.) As this Court has determined the

fraud claim is time-barred, and should further lientissed for failing to meet the

Plaintiffs have, in fact, not filed a sponse to any of Defendants’ Motions.
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heightened pleading requirement, Plaintiflsquested modifications would be futile, and
therefore Plaintiffs’Motion is DENIED. Further,hile leave to amend is not generally
denied on the basis of delay alone, Plaintifisarly two month delay in requesting leave,
and conscious decision not to respond tg ahDefendants’ Motions, further supports
this Court’s determination that leave is not warteth
[11. CONCLUSION

For the reasons above, this Court GRANTS Defend&fdsons to Dismiss and
Motion for Judgment on the Pleadings, dDENIES Plaintiffs’ Oral Motion for Leave to
Amend. Plaintiffs’Complaint is therefore DISMISBHEN ITS ENTIRETY.

It is SO ORDERED.

/sl
James R. Spencer
Chief United States District Judge

Entered this__12th day of August 2009.
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