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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
GOLDEN BETHUNEHILL, et al,
Plaintiffs,
V. Civil Action No. 3:14cv852

VIRGINIA STATE BOARD OF
ELECTIONS, et al,

Defendants.

MEMORANDUM OPINION
BARBARA MILANO KEENAN, Circuit Judge:

The issue presently before tBeurt is the plaintiffs’RevisedSecond Motion for
Attorneys’ Fees and Litigation Expenses. Dkt. No. 402. The plaintiffs seek reimbursement
for their attorneys’ fees and expenses as the prevailing parties in this case, pursuant to 42
U.S.C. 81988 and 52 U.S.C. § 10310(e). After more than five years of litigation, including
two trials and two appeals to the United States Supreme Court, the plaintiffs assert that
they have incurred more than $4 million in attorneys’ fees, as well as nearly $500,000 in
litigation expenses. The plaintiffs also filed a Bill of Costs, claiming taxable costs in the
amount of $223,832.06, pursuant to 28 U.S.C. § 1920. Dkt. No. 388.

Upon our review, we conclude that the intervenors, the Virginia House of Delegates
and theformer Speaker of the House, were “innocent” intervenors within the meaning of
Independent Federation of Flight Attendants v. Zig€&4 US. 754 (1989), and thus may

not be held liable for a portion of the plaintiffs’ fee award. We also conclude that the fees
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and expenses that may be charged against the state defendants are reasonable and
recoverable under Sections 1988, 10310(e), and 1920, with the exceptions described below.
Accardingly, we hold that the state defendants are responsible for the recoverable portion

of the plaintiffs’ fees, expenses, and costs, totaling $4,159,609.20.

l.

The underlying facts and procedural history of this case are set forth in detail in our
liability and remediabhase opinionBethuneHill v. Virginia State Board of Elections
326 F. Supp. 3d 128 (E.D. Va. 201Bgthune 1), andBethuneHill v. Virginia State Board
of Elections 368 F. Supp. 3d 872 (E.D. Va. 2018ethune Il). We restate here only
those facts relevant to the present motion for fees.

The plaintiffs, twelve Virginia registered voters, filed their complaint in December
2014, naming the Virginia State Board of Elections, the Virginia Department of Elections,
and several officials of those agencies as defendants (the state defendants). Compl. 1 7
22. The state defendants are responsible for regulating and implementing Virginia’'s
electims. Compl. 11 :22. The plaintiffs claimed that the Virginia General Assembly
drew twelve House of Delegates districts (the challenged districts) primarily on the basis
of race during the 2011 redistricting cycle, in violation of the Equal Protection Clause of
the Fourteenth AmendmenBethune 1) 368 F. Supp. 3d at 874; Compl. {1 103-08.

In January 2015, the Virginia House of Delegates and 8p&aker of the House,

William J. Howell (collectively, the intervenors), filed a motion to intervene inatimn.
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Dkt. No. 13. The intervenors asserted that they were the “parties that drew and enacted the
redistricting plan at issueid. at 2, noting that the state defendants “had no involvement in
the enactment of the challenged plan” and had no “particular interest in defending the
validity of the plan,”id. at 4. The intervenors further acknowledged that they would be
affected by any order of tHéourt requiring that the challenged districts be redratdn.
The plaintiffs did not object to the requested intervention, and we granted the motion to
intervene in February 2015. Dkt. Nos. 22, 26. Immediately after entering the case, the
intervenors assumed primary responsibility for defending the challenged redistricting plan.
After a trial that occurreth July 2015, we held that the legislature had not violated
the Equal Protection Clause in drawing the twelve challenged dist8ietuneHill v. Va.
State Bd. of Electiond41 F. Supp. 3d 505 (E.D. Va. 201Bethune ). The plaintiffs
appealed, anthe Supreme Court reversed our judgment with respect to eleven of the
districts, concluding that we had applied the wrong standard for racial predominance.
BethuneHill v. Va. State Bd. of Electiond37 S. Ct. 788, 7999 (2017). The Court
affirmed our determination that the composition of the twelfth district satisfied
constitutional requirements and remanded the remainder of the case for our
reconsiderationld. at 80202.
On remand, we instructed the parties to submit briefs on the question of whether we
should reevaluate the issue of racial predominance based on the existing factual record or
reopen the record to consider additional evidence. Dkt. No. 136. The plaintiffs argued that

additional evidence was not necessary and urged us to issue a revised opinion based on the
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current record. Dkt. No. 153 at 2, 5, 11. In contrast, the intervenors sought to reopen the
record, including to present new expert witness testimony. Dkt. No. 1521at After
considering these submissions, we held a second trial in October 2017, at which both the
plaintiffs and the intervenors presented substantial additional evid&stbune 11} 368
F. Supp. 3d at 875. As they did during the first trial, the intervenors again assumed
responsibility for defending the plan, and the state defendants offered only minimal
argument and no evidence of their own.

We issued our second liability opinion in June 20B&thune I} 326 F. Supp. 3d
128. We concluded that the legislature had used race as the predominantnfactor i
constructing the eleven remaining challenged districts, and that this use of race was not
justified by a compelling state interestd. at 137. In reaching this conclusion, we
identified numerous instances in which members of the House of Delegatekenad
district boundaries for racial reasons, ultimately concluding that “the legislature had shifted
substantial groups of voters in and out of those districts primarily on the basis of race, in
derogation of traditional districting criteria.Bethune 11} 368 F. Supp. 3d at 875 (citing
Bethune 1) 326 F. Supp. 3d at 146, 155-72, 174). We instructed the General Assembly to
redraw the districts by a specified date to remedy the constitutional deficieBeignine
I, 326 F. Supp. 3d at 181.

On July 6, 2018, the intervenors filed a notice of appeal to the Supreme Court. DKkt.
No. 236. However, on July 19, 2018, the state defendants notifiedCdid that

“continued litigation would not be in the best interest of the Commonwealth or its citizens,”
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and, thus, represented that “an appeal to the United States Supreme Court [wa]s . . .
unwarranted.” Dkt. No. 246 at 1. The state defendants asserted that the Virginia Attorney
General had the exclusive authority to represent the state and that, thénefimtervenors

lacked standing to appeal our judgment to the Supreme Qduat 2, 7. Despite the state
defendants’ decision to cease defending the plan, the intervenors continued to pursue their
appeal of our liability decision.

While the intervenors’ appeal was pending, we continued with the remedial phase
of this litigation. Because the General Assembly had failed to pass a remedial plan by our
Courtimposed deadline, we appointed a special master to assist us in redrawirapthe
for the House of Delegates districtSee Bethune 111368 F. Supp. at 875. In February
2019, after considering numerous proposals presented by the parties, the special master,
and the interested nguarties, we approved one of the plans proposed by the special
master. See idat 876. Although the state defendants once again declined to appeal, the
intervenors nevertheless appealed our remedial decision to the Supreme Court. Dkt. No.
363.

In June 2019, the Supreme Court dismissed the intervenors’ appeal of our liability
decision for lack of jurisdictionSee Va. House of Delegates v. Bethdile 139 S. Ct.

1945 (2019). The Court concluded that the intervenors lacked standing to appeal, because
(1) Virginia law vested exclusive authority in the attorney general to represent the state and
the attorney general had not delegated this responsibility to the intervdnat4,95152,

and (2) the House of Delegates, as “one House of a bicameral legislature, resting solely on
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its role in the legislative process,” had not suffered a discrete and cognizableithjaty,
1953. The Court similarly dismissed the intervenors’ appeal of our remedial decision for
lack of jurisdiction. Va. House of Delegates v. Bethutidl, 139 S. Ct. 2715 (2019)
(mem.). The plaintiffs now seek reimbursement of their attorneys’ fees and litigation

expenses under 42 U.S.C. § 1988 and 52 U.S.C. § 10310(e).

.

It is undisputed that the plaintiffs, as the prevailing parties in this civil rights lawsuit,
are entitled to reasonable attorneys’ fees and litigation expenses under 428UL988.
and 52 U.S.C. 8§ 10310(eree Hensley v. Eckerhat61 U.S. 424, 433 (1983) (a plaintiff
Is a prevailing party under Section 1988 if he “succeed[s] on any significant issue in
liti gation which achieves some of the benefit the parties sought in bringing suit” (citation
omitted));see also Brandon v. Guilford Cty. Bd. of Electi®®®1 F.3d 194, 198 (4th Cir.
2019) (“Because the language of § 1988 and § 10310(e) are phrased in identical terms, we
apply the same rule of decision under both of them.” (citation and internal quotation marks
omitted)). In evaluating the plaintiffshotion, we must answer two questions: (1) which

party or parties bear responsibility for paying the fees and expenses incurred by the

1 We previously deniedithout prejudicethe plaintiffs’ firstmotionfor attorneys’
fees,concluding that thenotionwas premature while the intervenors’ appeal was pending
before the Supreme Court. Dkt. No. 377.
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plaintiffs; and (2) the amount of fees and expenses that the plaintiffs are entitled to recover.
We address each issue in turn.
A.

We begin with the issue of whether the intervenors may be held responsible for the
fees and expenses (the challenged fees and expenses) incurred by the plaintiffs in
responding to the intervention motion and in opposing the intervenors’ appeal of our
liability and remedialdecisionsto the Supreme Court. All parties agree that the state
defendants areesponsibldor the greatest portion of the fees and expenses sought under
Sections 1988 and 10310(e). However, as explained above, the intervenors appealed our
liability and remediatlecisiongo the Supreme Court even after the state defendants ceased
defending the plan. As a result tifoseappeas, the plaintiffs incurred $562,056.50 in
attorneys’ fees, as well as additional expenses. Pet. at 484 (App. B at 223). The plaintiffs
also incurred about $5,600 in fees related to the entry of the intervenors into thBetase.
at 489 (App. C).

Nevertheless, we are constrained to conclude that the House of Delegates and its
former Speakeare not liable for payment of the challenged fees and expenses, tespite
intervenors’evident complicity in enactinghe unconstitutional redistricting plan. The
Supreme Court, ilndependent Federation of Flight Attendants v. Zigesl US. 754
(1989), and the Fourth Circuit, Brat v. Personhuballgh883 F.3d 475 (4th Cir. 2018),
have established a categorical rarerely limiting intervenor liability for a prevailing

party’s attorneys’ fees and costs. The broad language in those degesenally shields
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intervenors from fee liability, including in the circumstances presented here, by limiting
fee liability todefendants who have been found liable on the merits of the case unless the
intervenors’ actions argeemed “frivolous, unreasonable, or without foundatiafijes
491 U.S. at 761Brat, 883 F.3d at 481. In imposing such a restrictive testptieisedent
effectively prevents a district court from assessing fee liability against an intervenor who,
though not liable for relief on the merits, nevertheless participated in violating the
plaintiffs’ civil rights and forced the plaintiffs to incur additional fees in litigating their
case to a successful conclusion.

The Supreme Court initially crafted this rule shielding intervenors from fee liability
in a contextvery different from the one presented her&ipeswas an employment
discrimination case in which a union representing employees of the defendant intervened
to challenge a proposed settlement agreement that would have adversely affected non
plaintiff employees. 491 U.&t 75557. The Court held that the union was not responsible
for the plaintiffs’ attorneys’ fees under a civil rights fee-shifting statute, reasoning that the
union’s “good faith” intervention had protected the legal rights of innocent employees and
had advanced the adversarial procelss.at 76466. The Court explained that when a
plaintiff has prevailed in a lawsuit, “there will also be a losing defendant who has
committed a legal wrong,” and thus “the party legally responsible for relief on the merits”
is exclusively responsible for the plaintiffs’ attorneys’ fedsl.. at 1, 763 (citation

omitted). Accordingly, the Court held that attorneys’ fees may be awarded against losing



intervenors, who were “blameless” with respect to the legal wrtondy [when] the
intervenors’ action was frivolous, unreasonable, or without foundatiah &t 761.

In Brat v. Personhuballah883 F.3d 475, the Fourth Circuapplied theZipes
rationaleto a casén which members of Virginia’'s congressional delegation had intervened
to defend Virginia’s congressional redistricting map against a challenge brought by
individual voters. The Fourth Circuit repeatedly emphasizipes “categorical” rule
limiting liability for fees and costs to “the party legally responsible for relief on the merits.”
Brat, 883 F.3d at 4883 (quotingZipes 491 U.Sat 761,763) (alteration omitted). The
court in Brat observed that the congressional intervenors were “incapable of adopting a
new redistricting plan,” which was the relief awarded on the merits of the case, and
concluded that their intervention was not “frivolous, unreasonable, or without foundation.”
Id. at 48.-82 (quotingZipes 491 U.S. at 761). Thus, the court held that the intervenors
could not be held responsible for any fees incurred by the plaintiffs, explaining further that
limiting fee liability to the “losing defendant who has committed a legal wrong” advances
the purpose of civil rights feghifting statutes, namely, (1) making plaintiffs whole, and
(2) deterring potential wrongdoers from future civil rights violationsl. at 48-83
(quotingZipes 491 U.S. at 761).

This functionaldistinction, responsibility for relief on the merits of the case, was
the consistent analytical platform employe®iat for rejecting the plaintiffs’ request for
attorneys’ fees and costs. For example, contratiyeBrat plaintiffs’ position, the Fourth

Circuit distinguished the congressional intervenors from intervenors in two other cases,
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Planned Parenthood of Central New Jersey v. Attorney General of New, I&93ely.3d

253 (3d Cir. 2002), and iNlallory v. Harkness923 F. Supp. 1546 (S.D. Fla. 199Gee

Brat, 883 F.3d at 4884. In those decisions, the courts had held that the state legislature
and state attorney general, respectively, who had intervened to defend state laws, were
responsible for payment of the plaintiffs’ attorneys’ feBéanned Parenthad) 297 F.3d

at 27273; Mallory, 923 F. Supp. at 15823. The opinion irBrat distinguishedPlanned
ParenthoodandMallory on the basis that “the intervening party was a representative of
the State responsible for enacting or enforcing the challengetestaBrat, 883 F.3d at

484 (emphasis omitted). And, as stated above, the cowWBtainultimately rested its
decision on the fact that the congressional intervenors could not dehkddor providing

the relief soughtld. at 481-82.

The court’s analysis iBrat, including its reliance o#@ipes provides an iHfitting
template for determining whether the present intervenors are liable for payment of the
challenged fees and expenses. Unlike the congressional interveiBe, ithe present
interverors were state actors, who were legally affiliated with the government of the
Commonwealth and who entered the case in their official capacities. In arguing their
position to intervene in the present case, the intervenors vigorously emphasized their role
as the architects of the redistricting plan that we ultimately found to be unconstitutional.
SeeDkt. No. 13 at 2-4.

Because irZipesand inBrat, the thirdparty intervenors’ prditigation conduct was

not at issudjability on the merits was inextricbintertwined with attorneys’ fee liability
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See ZipesA91 U.S. at 76Brat, 883 F.3d at 483. Under such circumstances, a rule against
intervenor fee liability did not thwart the purposes of the civil rights fee-shifting statutes.

In contrast, due to their pi#igation conduct in designing thenconstitutional
redistricting plan, the present intervenors were directly involved in violating the plaintiffs’
rights. We made a factual determination that the House of Delegates purposefully
separated voters based on their race, the heart of the constitutional violation in this case.
Bethune 1] 326 F. Supp. 3d at 1422. In support of our finding, we identified numerous
instances in which members of the House of Delegates took specific actionsdstlter
lines for racial reasonsSee, e.gid. at 148, 15153, 15557, 15960. Thus, the House of
Delegates and its former Speaker occupy a fundamentally different position than the
intervenors irZipesandBrat, making the categorical rule establishe&ipesandBrat a
poor fit for the circumstances presented hekalecision shielding the present intervenors
from liability for the plaintiffs’ added fees is in tension with, if not inconsistent with, the
above-noted purposes of civil rights fee-shifting statutes

Despite these concerns, we are constrained by the categorical langdaupsahd
Brat to conclude that the intervenors are not required to pay any portion of the plaintiffs’
fees. As discussed abov&pesand Brat unequivocally limit fee liability to the party
“legally responsible for relief on the meritsBrat, 883 F.3d at 4B (quotingZipes 491
U.S. at 763). The intervenors do not satisfy this standard. The plaintiffs did not name the
intervenors as defendants in the complaint, and we did not enter judgment against the

House of Delegates or the former Speaker of the HoBseConypl. at 4. Nor could we
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have done so. One house of a bicameral legislature and its former Speaker could not have
providedthe relief weordered namely, the enactment of a lawful redistricting pl&ee

Dkt. No. 235. Only the state defendants, as representatives of the Commonwealth of
Virginia, could haveeffectuatedhe prescribed relief.

The plaintiffs claim in passing that the intervenors acted unreasonably in appealing
our liability decision to the Supreme Court, because the intervenors lacked standing to do
so. PlIs. Reply at 7. We disagreéh this argument. Without more, the mere act of
assertingan unsuccessful legal position is ngtivolous, unreasonable, or without
foundation.” Brat, 883 F.3d at 4882. Here, although the Supreme Court ultimately
dismissed the appeal, four justices would have held that the intervenors had standing to
appeal. SeeVa. House of Delegate$39 S. Ct. at 1956 (Alito, J., dissenting). Given this
difference of opinioramong thgustices regardinghe intervenors’ legal argument, we
cannot conclude th#tte intervenors acted unreasonably, frivolously, or without foundation
in pursuing their appeal, as required to fall within the narrow exceptiodipes
categorical rule Brat, 883 F.3d at 484.

Accordingly, although the intervenors designed the unconstitutional gerrymander

and are “blameworthy” under any commonsense meaning of the term, we find no reasoned

2 In their complaint, the plaintiffs also sought to enjoin future elections under the
unconstitutional planSeeCompl. at 17. Clearly, the state defendants, who are responsible
for implementing Virginia’'s election laws, were the only parties who could effectuate that
relief.
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basis for failing to apply the general rule articulatedZipes and Brat prohibiting
intervenor fee liability.While reconsideration of this rule may be warranted in light of the
new circumstances presented by this €as@ich do not appear to have been considered
by the Supreme Got and Fourth Circuit in fashioning the redsuch a decision must be
made by the Supreme Court, not this Court.

B.

We turn to consider the amount of attorneys’ fees that the plaintiffs should be
awarded® We begin by multiplying “the number of hours reasonably expended on the
litigation [] by a reasonable hourly rate.Hensley 461 U.S. at 433. This “lodestar”
calculation is entitled to a “strong presumption” that the resulting figure “represents a
reasonable fee.Page v. Va. State Bd. of Electiphi. 3:13cv678, 2015 WL 11256614,
at*2 (E.D. Va. Mar. 11, 2015) (citation omitted). We evaluate the reasonableness of hours
spent and rates charged by considering:

(1) [t]he time and labor expended; (2) the novelty and difficulty of the

guestions raised3) the skill required to properly perform the legal services

rendered; (4) the attorney’s opportunity costs in pressing the instant
litigation; (5) the customary fee for like work; (6) the attorney’s expectations

at the outset of the litigation; (7) the time limitations imposed by the client

or circumstances; (8) the amount in controversy and the results obtained; (9)

the experience, reputation, and ability of the attorney; (10) the undesirability

of the case within the legal community in which the suit arose; (11) the nature

and length of the professional relationship between attorney and client; and
(12) attorneys’ fees awards in similar cases.

3 We discuss which of these fees and expenses are chargeable to the state defendants
infra Section II.D.
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McAfee v. Boczar738 F.3d 81, 88 n.5 (4th Cir. 2013) (quotBarber v. Kimbrell's Inc.

577 F.2d 216, 222 n.28 (4th Cir. 1978)). These factors typically are subsumed within the
lodestar calculatioA. See idat 8890 (citing Perdue v. Kenny A. ex rel. Wins69 U.S.

542 (2010)).

The plaintiffs seek a total of $4,115,893.75 in fees for their attorneys anelgadsa
representing more than 9,000 hours of legal work. Pet. at 2, 261 (App. A at 227). The
plaintiffs have submitted lengthy billing records showing the tasks completed by their
various attorneys and paralegals over five years of litigation, as well as the hourly rates
charged by those timekeepers. We discuss these records in more detail below.

i

We begin by determining the number of hours that were “reasonably expended on
the litigation.” Page 2015 WL 11256614, at *2 (quotirtdensley 461 U.S. a#33). In
assessing the reasonableness of claimed hours, we will not award fees for work that is

“excessive, redundant, or otherwise unnecessddy."We also will reduce a fee award if

4 We must subtract from the lodestar figure any fees attributable to unsuccessful
claims. McAfee 738 F.3d at 91. Although the plaintiffs did not prevail on their challenge
to the configuration of District 75Bethune-Hil] 137 S. Ct. at 8002, the plaintiffs
ultimately obtained a remedial plan in which all twelve challerdistlicts weraedrawn.
Bethune 1) 368 F. Supp. 3d at 8&3; see alsaCompl. at 17; Dkt. No. 235. Notably, no
party argues that the plaintiffs’ fee award should be reduced based on the outcome of their
challenge to District 75. We therefore do not adjust the award on this basis.
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we cannot “assess the reasonableness of time spent on specific tasks” based on the
supporting documentationid. at *8.

The plaintiffs seek reimbursement for 9,262.15 hours of work by attorneys and
paralegals employed by Perkins Coie, a law firm with several offices around the country.
Pet. at 489 (App. C). These hours cover two trials, two appeals to the Supreme Court, and
the entire remedial phase of this litigation, including an evidentiary hearing. The plaintiffs
claim that they initially spent 3,801.3 hours on the case, beginning with preparing to file
the complaint in late 2014 through the first trial in July 2015 and relatedr@dshatters;
1,330.95 hours for the first appeal to the Supreme Court, in which the plaintiffs largely
were successful; 2,727.45 hours for the proceedings on remand and the second trial in
October 2017, in which the plaintiffs prevailed; 304 hours for the remedial proceedings;
962.4 hours for the liabilitgnd remediaphase appesfiled by the intervenors, which the
Supreme Court dismissed for lack of jurisdiction; and 136.05 hours for preparation of the
feemotions Pet. at 29 (App. A), 363 (App. B), 489 (App. C). The plaintiffs assert that
they have “written off,” and thus do not seek reimbursement for, 1,783.65 hours of work,
totaling more than $800,000 in fees. Pet. at 11.

We conclude that the hours claimed are reasonable. Unlike the single congressional

district at issue ifPage/Personhuballgtsee infranote 7 the plaintiffs in the present case

> Work completed by paralegals is compensable under Section Mi88ouri V.
Jenkins ex rel. Agyet91 U.S. 274, 285 (1989).
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produced voluminous evidence regarding the redistricting process and vatiemg in
twelve “vastly dissimilar” House of Delegates districts spanning four regions of the state.
Bethune 1) 326 F. Supp. 3d at 176, 180. Given the breadth of their claims, the plaintiffs’
factual presentation was complex. The case also raisaedvetissue of the proper racial
predominance inquiry when the legislature had applied a strict, uniform racial threshold to
those twelve districts. The complexity of this legal issue resulted in the plaintiffs obtaining
a remand from the Supreme Court in the first appBathune-Hil] 137 S. Ct. 788. For
these reasons, “the novelty and difficulty of the questions raised” and “the skill required to
properly perform the legal services rendered” strongly support the hours claimed by the
plaintiffs. McAfee 738 F.3d at 88 n.5, 89.

The state defendantgvertheless argue that the plaintiffs have not substantiated the
reasonableness of the hours claimed, because the supporting records “are vague and replete
with block billing.” State Defs. Resp. at 10. “Block billing is the practice of grouping, or
lumping, several tasks together under a single entry, without specifying the amount of time
spent on each particular taskPage 2015 WL 11256614, at *10 (citation and internal
guotation marks omitted). The state defendants assert that plaintiffs’ counsel frequently
“combine multiple tasks in a single entry,” such as one entry for multiple telephone
conferences, or both preparing for and participating in a call or deposition. State Defs.
Resp. at 10-11.

Although we do not disagree that plaintiffs’ counsel could have documented certain

activities with more specificity, we decline to comb through every possibly curtailed
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description with the benefit of hindsight. Based on the records presented, we arentonfid
that we can “weigh the hours claimed and exclude hours that were not reasonably
expended,” and “assess the reasonableness of time spent on specific Pagles 2015

WL 11256614, at *8, 10 (citation and internal quotation marks omitted). We syraéan|
evaluate the time expended on the various phases of this litigation and the casé overall.
We conclude that the 9,126.1 hours spent by the plaintiffs for all phases of this case
preceding the present attorneys’ fees litigation are reasonabéfet. at 489 (App. C).

With respect to the attorneys’ fees stage of this litigation, the plaintiffs seek fees in
the amount of $71,413.50, representing 136.05 hours spent preparing the various fee
motions SeePet. at 489 (App. C). We conclude that this amount is “excessive” and that
a “reasonable fee for this endeavor” is far less than the amount sdrege. 2015 WL
11256614, at *1qquotingMcAfee v. BoczamMNo. 3:11cv646, 2012 WL 6623038, at *3
(E.D. Va. Dec. 19, 2012xff'd, 738 F.3d 81 (4th Cir. 2013)). Accordingly, as we did in
McAfeeandPage we will award $10,000 for fees, recoverable against the state defendants,

that the plaintiffs incurred in seeking reimbursement for their f€eg. id.

® The state defendants briefly assert in a footnote that the plaintiffs “at times billed
excessive amounts of tinfer routine tasks.” State Defs. Resp. at 12 n.18. We will not
reduce an otherwise reasonable fee award merely because, “at times,” attorneys might have
been able to work more efficiently.
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i.

In our calculation of the lodestar figure, it is the prevailing party’s burden to prove
the reasonableness of the requested hourly rates charged by each attorney and paralegal.
Plyer v. Evatt 902 F.2d 273, 277 {4Cir. 1990). The party seeking fees must “produce
satisfactory specific evidence of the prevailing market rates in the relevant community for
the type of work for which he seeks an awarldl’ (citations and internal quotation marks
omitted).

Although plaintiffs’ counsel primarily practice i8eattle and Washington, D.C.,
counsel have agreed to seek reimbursement at the lower “Richmond rates” that govern
litigation in this district and division. Pet. At 14, 26. The plaintiffs further have agreed to
accept the 2014 Richmond rates appliedtby Court in Personhuballah v. AlcotnNo.
3:13cv678 (orders dated Mar. 11, 2015 & Mar. 3, 2017), for work performed in 2014, 2015,
and 2016, Pet. A 14-15; Hamilton Decl. { 15. Given our approval of these Richmond
rates inPersonhuballahthe state defendants do not objiecthe rates requested for work
performed during the first three years of this litigation. State Defs. Resp. at 7. We therefore

adopt the rates requested for those years.

7 At the time of the March 2015 attorneys’ fees opinion, the case was captioned
Page v. Virginia State Board of ElectionSeeNo. 3:13cv678, 2015 WL 11256614 (E.D.
Va. Mar. 11, 2015). Theourt issued its second attorneys’ fees opinion under the caption
Personhuballah v. Alcorr239 F. Supp. 3d 929 (E.D. Va. 20178y’d sub nom. Brat883
F.3d 475.
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Although the plaintiffs agreed to use of the Richmond ratks, plaintiffs
nevertheless claim that those rates should be higher for work performed in 2017, 2018, and
2019, “to reflect the added value experience brings to the practice of law and the changing
legal marketplace.” PeAt 15. In the aggregate, the plaintiffs seek a 12% increase in their
fees, for a total of $440,810.75. Hamilton Decl. § 19. Notably, counsel’'s billing rates
increased more than the amount sought, for an average increase of 14.4%t 1Bet.
Hamilton Decl. I 15. After applying the changes, the plaintiffs seek hourly rates ranging
from $410 for an associate to $675 for a partner in 2017, and from $400 for an associate to
$750 for a partner in 2019. Hamilton Decl. § 25; Frenzel Decl. 1 9.

The state defendants argue that the plaintiffs have failed to substantiate their
requested rate increases for the years 2017 through 2019. In the defendants’ view, the fact
that plaintiffs’ counsel billed at higher rates for those years does not establish the
reasonaleness of those heightened fees. The defendants thus urge us to apply the 2014
rates we approved iRersonhuballalo the entirety of this litigation. We disagree with
the state defendants’ position.

The plaintiffs have submitted three declarations in support of their requested rate

change$. The first declarant is Dion W. Hayes, a partner at McGuireWoods LLP who has

8 We decline to adopt the rates set forth in thealted “Vienna Metro Matrix,”
established iVienna Metro LLC v. Pulte Home Coyplo. 1:10cv502, Dkt. No. 263 (E.D.
Va. 2011), sometimes cited by other courts in this district. The Vienna Metro Matrix was
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practiced law in the firm’s Richmond office for 28 years and currently helps set the hourly
rates for attorneys in that office. HayescDd[f 45. We accept as reliable Hayes’
gualifications to opine on typical hourly rates for Richmond-based attorneys.

Hayes averred that McGuireWoods attorneys in Richmond billed between $368 for
an associate and $870 for a partner in 2017, and $4a8 &wsociate and $937 for a partner
in 2019. Hayes Decl. § 6. Comparing average rates charged by senior partners, junior
partners, senior associates, junior associates, and paralegals at McGuireWoods with
plaintiffs’ counsel and paralegals at Perkins Coie, it is apparent that the rates requested by
the plaintiffs are welbelow those charged by each category of the Richmond counterparts
at McGuireWoodsld. 8. As a result, Hayes concluded that the plaintiffs’ requested rates
are “reasonable and at loelow market rate for Richmond attorneys of similar experience
and reputations for complex civil litigation of the kind at issue here,” particularly “[g]iven
the high quality of Perkins Coie’s legal services, its expertise and efficiency,” and the
successful result counsel obtained for the plaintififis | 9.

The second declarant, Robert A. Angle, is a partner in the Richmond office of

Troutman Sanders LLP who has extensive familiarity with the prevailing rates charged by

developed in the Alexandria Division nearly a decade ago. The plaintiffs have submitted
extensive evidence of the rates currently charged by attorneys of comparable experience in
Richmond. See infraHayes and Angle Declarations. This evidence of current Richmond
rates is a more reliable indicator of the reasonableness of the plaintiffs’ requested rates than
the Vienna Metro Matrix.
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attorneys in the Richmond matkeAngle Decl. 1 1, 4, 9. Angle has served as an expert
witness regarding the reasonableness of attorneys’ fees i@dhis and in the Western
District of Virginia. Id. 1 9. Like Hayes, we similarly accept as reliable Angle’s knowledge
of prevailing rates for attorneys in Richmond.

Based on the rates charged by Troutman Sanders, as well as surveys of Richmond
attorneys conducted by third party companies, including PriceWaterhouseCoopers and
Thomson Reuters, Angle concluded that the rates requestphhibtiffs’ counsel “fall
within the range of prevailing market rates for large law firms in the Richmond region” for
the years 2017 to 2019ld. 11 12-13. Angle further examined the qualifications and
experience of each Perkins Coie timekeeper, and opined that the requested rates are
reasonableld. § 17.

And third, the plaintiffs provided the declaration of Eugenia Frerixedctor of
Pricing and Practice Management Economics at Perkins Coie, who oversees the firm’'s
billing rate structure. Frenzel Decl. 11 1, 8. After comparing the plaintiffs’ requested rates
to other lawyers practicing in Richmond, Frenzel averred that the 2017 to 2019 rates sought
by the plaintiffs are reasonable and comparable to rates charged by similarly situated
attorneys in Richmondld. 9.

The state defendants have sabmitted evidence of prevailing Richmond rates to
counter the evidence offered by the plaintiffs. Accordingly, upon our review of the
declarations of Hayes, Angle, and Frenzel, we conclude that the plaintiffs have satisfied

their burden to show that the rates requested for the years 2017, 2018, and 2019 are
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reasonable. The data establish that these rates fall well within the range of rates charged
by Richmond attorneys of comparable experience for the years requeseéagle Decl.
1 16. Plaintiffs’ counsel provided higjuality representation throughout the proceedings
in this case and obtained a favorable result for their clients. We therefore approve the rates
requested by each of the plaintiffs’ timekeepers, as documented in Appendix A to the
attorneys’ fees motion

C.

Finally, we turn to consider the plaintiffs’ request for reimbursement of their
reasonable litigation expenses. Under 52 U.S.C. § B)3A @arty who prevails on a
FourteenthrAmendment claim is entitled to attorneys’ fees, as well as “reasonable expert
fees, and other reasonable litigation expenses as part of the costs.” The plaintiffs claim
litigation expenses in the amount of $489,096.35, more than $300,000 of which was paid
to the plaintiffs’ three experts who testified at the two trickeePet. A 1819, 59495
(App. D). The plaintiffs also claim expenses for travel, shipping, and research, as well as
other miscellaneous expenseSee generallyPet. App. D. The state defendant® not

objectto the nature or amount of any of the claimed expenses. Upon our review of the
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plaintiffs’ request, we conclude that the claimed litigation expenses are reasonable and
recoverable under 52 U.S.C. § 103£0€.
D.

Having concludedhat the intervenors cannot be held liable for any of the plaintiffs’
attorneys’ feesind expenses, we must determine the amount that is recoverable against the
state defendants. The state defendants argue that they cannot be held respoasiple for
fees and expenses attributable exclusively to the intervenors’ participation in the case.
StateDefs. Resp. at 4In response, the plaintiffs assert that because both the intervenors
and state defendants are state actors, we may charge the state defendants with intervention
related fees. Pet. At 20-24. We disagree with the plaintiffs’ position.

Our analysis is governed by the Fourth Circuit’'s decisiorBrat, 883 F.3d 475,
and Rum Creek Coal Sales, Inc. v. Capert8t F.3d 169 (4 Cir. 1994). Under this
precedenta losing defendant is not liable fimesrelated to the entry of intervenors into
the case, ofeesthe plaintiffsincurred ‘in actually Itigating against the intervenors’
positions.” Brat, 883 F.3d at 484citing Rum Creek31 F.3d at 178) The plaintiffs thus

are required to bear such “interventieiated” feeshemselvesid., and we decline the

° The plaintiffs separately filed a Bill of Costs, in which they seek reimbursement
for $223,832.06 in costs, pursuant to 28 U.8.£220. Dkt. No. 388. The state defendants
do not objecto the natureor amountof the costs sought. Accordingly, we wi#ix the
requested costs under Section 1920 against the state defenelss$d,1,067.05, the
portion of costs attributable to tiv@ervenors’appeas to the Supreme Court, as discussed
further below. SeeDkt. No. 393; State Defs. Resp. at 6.

23



invitation to collapse the state defendants and intervenors into one state entity responsible
for all the plaintiffs’ fees. Accordingly, @will hold the state defendants liable only for
thosefees and expenses for which the state defendants are respamsibdeduct any
intervention-related expenses from the plaintiffs’ recové&ge d.

Of the fees the plaintiffs have request®862,056.504 attributable to thdiability
and remediaphaseappeat to the Supreme Court taken by the intervenors #iteistate
defendants ceased defending the unconstitutional plan. The plaintiffs also seek $5,674.50
in attorneys’ fees related to the intervention itself, as well as $29,001.41 in expenses and
$11,067.05 in costs incurred after July 19, 2018 that were not related to the remedial
proceedings.All these fees, expenses, and costs were incurred “in litigating agjaenst
entry of the [intervenors] or against [their] positiosid thus are not chargeable to the
state defendantBrat, 883 F.3d at 484.

As a result, the plaintiffs are left to be®$07,799.46 otheir own attorneys’ fees,
costs, and expenses, due to our inability to assess this amount against the intefenors
state defendants are liable ftre remaining$3,486,749.25 in fees, $460,094.94 in

litigation expenses, and $212,765.01 in costs, for a total of $4,159,609.20.

Il
In sum, the plaintiffs’RevisedSecond Motion for Attorneys’ Fees and Litigation
Expenses is GRANTED IN PART AND DENIED IN PART. aMoldthat the intervenors

are not responsible for any of the plaintiffs’ attorneys’ fees or expenses under the rules set
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forth in ZipesandBrat. We further conclude that the plaintiffs have satisfied their burden

to show that the claimed fees otherwise allowable are reasonable, with the exceptions
outlined above. Accordingly, the state defendants are liabl¢h&$4,159,609.20 in
reasonable attorneydees, costs, and expensast attributable to the intervenors’
participation in the case.

It is so ORDERED.

Is] /sl
Barbara Milano Keenan Arenda Wright Allen
United States Circuit Judge United States District Judge
/sl

Robert E. Payne
Senior United States District Judge

Richmond, Virginia
Date: September 17, 2020
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