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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

SIGMA LAMBDA UPSILON/SENORITAS )
LATINAS UNIDAS SORORITY, INC., )
) o _
Plaintiff, ) Civil Action No. 3:18CVv00085
v ; MEMORANDUM OPINION
) :
By: Hon. Glen E. Conrad
RECTOR AND VISITORS OF THE ) . . L
UNIVERSITY OF VIRGINIA. et al., ) Senior United States District Judge
)
Defendants. )

Sigma Lambda Upsilon/Sefioritas Latinas Unidas Sorority, 18¢.") filed this action
against the Rector and Visitors of the University of Vigi(fUVA”) , five namedofficers or
employees of UVA, and ten unnamed officers of UVAasserting claims under 42 U.S.C. §§
1983, 1985, and 1986, and Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681. The
case is presently before the caamtthe motion to dismidded by UVA and the named individual
defendants. For the reasons stated, the court will grant the ntmtismiss®

Background
The following facts are takefnom thesecondamended complaint and documeaited

therein. SeePhillips v. LCI Intl, Inc., 190 F.3d 609, 618 (4th Cir. 1999) (noting theatourt may

consider [a documerdttached to a motion to dismigs] determining whether to dismiss the

! The individuals named as defendants are Frank M. Conner, Ill, the REttgAp Patricia M. Lampkin,
the Vice President and Chief Student Affairs Officer; J. Marshall Pattistwciate Dean of Students; Edgar Halcott
Turner, Il,the Assistant Dean of Fraternity and Sorority Life; and Caroline Ott,rdggdn Coordinator of Fraternity
and Sorority Life.

2 SLU refers to the unidentified officers as “John and Jane Dd€s’12d Am. Comp { 12, ECF No. 36.

3 Several discovery motions remain pending. Those motions will besdischias moot.
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complaint if the documenis “integral to and explicitly relied on in the compldiaind therdas
no authenticity challenge).

SLU isanotfor-profit corporation that operates as a Latir@sed sorority. 2d Am. Corhp
15, ECF No. 36. SLU has chapters at over 50 colleges and universities, includinddJ\G%e
of its “core associative goals is to develop academically successful memberdiwleoelop into
public and private leadersJd. T 21.

In early 2018, 8U took part in the “rushing” process at UVA, during which it recruited
female students (“Hermanas”) to join SLId.  13. “One of SU’s core requirements for rushing
is that Hermanas adhere to$k policies governing conduct for its memberdd. § 16. “As
relevant here, one such policy is that students study for academic courseleast 25 hours per
week.” 1d. § 17. SLU allegesthat this policyfurthersits core associative goalf developing
academically successful membheld.  20.

On February 14, 2018, UVA officials began investigating SLU for hazing after “a

Hermana allegedly complained to a UVA educator about the burdens of being & Aestudent
and pledging for a sorority.’ld. § 22—-23. Hazing “is prohibited by University policy and the
University Standards of Conduct.” Record Policy 2Q@0718 at 1, Mot. Dismiss Ex. 1, ECF No.
39-1. UVA defines “hazing asfollows:

[A] ny action taken or situated created by a member or members of

a student organization toward one or more organization members or

prospective members in connection with initiation, admission,

affiliation, or ongoing membership in the organization when the

action or situation:

A. Occurs on Universitpwned or leased property or at University

sponsored osupervised functions or at the local residence of any
University student, faculty member, or employee, and
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B. Is designed to produce or does produce mental or physical
harassment, humiliation, fatigue, degradation, ridicule, shock or
injury.

The hazing investigation included interviews of several Hermanas. 2d Am. Compl. § 30.
Although the invesigation allegedly uncoveretno evidenceof any physical[or menta] harm
done toany Hermanaby SLU,” the defendantsssued an “Outcome Letterfinding SLU
responsible fowiolatingthe hazingpolicy. Id. 1 33,50-51 SLU maintains thathe defendants
based the hazing finding on the sororits-hourweekly study requirement arttieir evaluation
of the perceived credibility of the Hermanas interviewed during the inagéistig Id. 1 36, 40
see als@utcome Letter a2, Mot. Dismiss Ex. 2, ECF No. 33 (“All new members expressed
emotional stress as a result of struggling to meet the time demands of the SLU new pneogiss
.. .. Based on the evidence obtained from written statements, and an evaluation aktiiedper
credibility of the relevant Sigma Lambda Upsilon witnesses, the invessgdtofind Sigma
Lambda Upsilon responsible for violating the University’s hazing policy.”).

As a result of the hazing investigatidhe defendantsuspended SLWdn March 1, 2018
2d Am. Compl.f 59 Outcome Letter at 2.The suspension has since been lifted, @bd has
beenallowed to resume activities on campus. 2d Am. Compl. § 62. In order&nstatedSLU
agreed—allegedly“under duress—to modify its new member education program afichinate
the 25-hour weeklystudy requirementld. SLU remains free teecommend thatew members
devote 25 hours peveek to academistudy time. SeeArticles of the New Member Education
Programat 1, Mot. Dismiss Ex. 3, ECF No. 33. NonethelessSLU seeks taeindate the

mandatory hourly requirement. 2d Am. Compl. § 63.
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In the instant action, SLihaintains thathe defendants’ enforcement of thezimgpolicy
was discriminatorypointing to activities permittedoy UVA. For exampleSLU notesthat
“UVA’s top-grossing men[’s] sport programs, including men’s football and basketball, often
require time commitments of their students in excess of 25 hours per am@khat “certain
courses and academic programs offered at UVA require more than 25 houry @festuctek to
complete the courses and academic programs satigfattotd. 1 44 47. SLU alleges, on
information and belief, that “UVA has never made a hazing finding againsoiit-generating
sports programs” despite the harms suffered by student athiegt§s58. SLU furtheralleges on
information and bedif, that the defendants havallowed norfemale fraternabrganizations to
continue operating even when more serious (i.e. actual) hazing incidentsed’ 1d. Y 68.

Procedural History

SLU filed the instant action o8eptember 1,72018, naming UVA as the sole defendant.
UVA responded with a motion to dismisSLU then moved to amend the complaint within the
time permitted by Federal Rule of Civil Procedlit€a)(1)(B). The court granted the motion to
amend on January 8, 2019. The first amended compleiith was deemed filed as of that date,
added five named individual defendants,ehnand Jan®oedefendants, and three new counts.

Thereafter, thegarties engaged in discovagdfiled various discovery motions. During
atelephonic hearingn thediscoverymations, “the parties represented to the court that the nature
of the parties’ dispute had changed.” Nov. 19, 2019 Order at 1, ECF Nbh8pgarties informed
the court thalUVA had lifted SLU’s suspensiorduring the course of the litigation, subject to
conditions andthat SLU “objects to certain of those conditions,egjing that they violate [its]
rights.” Id. In light of the parties’ representatiqrise courtentered amrder taking the discovery

motions under advisemeand directingSLU to file an amended complaint.
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On December 6, 2019, SLUiled a second amended complaiagainst the same
defendantswhich contains five countsThe first two counts are federal constitutional claims
brought pursuant to 42 U.S.C. § 1983. In Count 1, SLU claims that the defendanéslviwidt
continue to violat, its First Amendment rights to free speech and expressive association by
suspending SLU for hazing and themnditioning its reinstatement on the elimination of the 25
hour weekly study requirementn Count 2, SLU claims thdahe defendants violatets right to
equal protection under the Fourteenth Amendment “[b]y suspending SLU and not otherysimilarl
situated fraternal and male exclusive organizatiorZ&d”’Am. Compl. ¥ 80. In CowB and 4
SLU claims that e defendantsonspiedto violateits civil rights and negleetdto prevent such
conspiracy in violation of 42 U.S.C. 88 1985(3) and 1986. In Count 5, SLU asserts a claim for
sexbased discrimination in violation of Title IX. SLU seeks declaratoryiajuhctive relief,
monetary damages, and attorneys’ fees and costs.

UVA and the named individual defendamavemoved to dismiss the second amended
complaint under Rules 12(b)(1) and 12(b)(6) of Federal Rules of Civil Procedurenclioa to
dismiss has been fully briefed and argued and is now ripe for disposition.

Standard of Review

Rule 12(b)(1) permitsdefendants tamove for dismissal for lack of subject matter
jurisdiction. In this casethe jurisdictional challenge isalsed onthe doctrine of sovereign

immunity under the Eleventh Amendme@eeCunningham v. Gen. Dynamics Info. Tech., Jnc.

888 F.3d 640, 649 (4th Cir. 2018) (holding that sovereign immunity is a jurisdictional bar). The
burden of proving entitlement to sovereign immunity rests with the entity or indivsde&ing

immunity. Hutto v. S.C. RetSys, 773 F.3d 536, 543 (4th Cir. 2014pismissal under Rule

12(b)(1) is appropriate “if the material jurisdictional facts are not in disgmudehe moving payt
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is entitled to prevail as a matter of lawEvans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th Cir.

1999).

Rule 12(b)(6) permits defendanto move for dismissal of a complaint for failure to state
a claim upon which relief can be grantafhen decidig a motion to dismiss under this rule, the
court must accept as true all wpleaded allegations and draw all reasonable factual inferences in

the plaintiff s favor. Erickson v. Pardus, 551 U.S. 89, 94 (2007 hile a complaint attacked by

a Rule 12(h()6) motion to dismiss does not need detailed factual allegations, a glsioifigation
to provide the grounds @lier] entitlement to relief requires more than labels and conclusions, and

a formulaic recitation of the elements of a cause of action will nbtBlell Atl. Corp. v. Twombly

550 U.S. 544, 555 (2007) (internal quotation marks and citatiwited). To survive dismissal,
“a complaint must contain sufficient factual matter, accepted as trg&tma claim for relief that

is plausible on its fac&. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotihgombly, 550

U.S. at 570).

“Although a motion pursuant to Rule 12(b)(6) invites an inquiry into the legal sufficiency
of the complaint, not an analysis of potential defenses to the claims set forth, tHesmissal
nevertheless is appropriate when the face of the complaint clearly reveals tbacexist a

meritorious affirmative defense.Brooks v. City of WinstorSalem 85 F.3d 178, 181 (4th Cir.

1996). One such defense is qualified immunity. Brockington v. Boykins, 637 F.3d 503, 506 (4th

Cir. 2011) (citing Jenkins v. Medford, 119 F.3d 1156, 1159 (4th Cir. 1997) (en banc)).

Discussion

Civil Rights Claims

The court will first address SLU'’s civil rights claimader 42 U.S.C. 81983, 1985, and

1986. Although it is not entirely clear from the second amended complaint, SLU appsaek
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damages, injunctive relief, and declaratory relief against UVA and tinadodl defendants, in
boththeir official andpersonakapacities, for alleged violations thfe First Amendment and the
Fourteenth Amendment’s Equal Protection Clause.

“Section 1983 . . . is not an independent source of substantive rights, but simply a vehicle
for vindicating preexisting constitutional and statutory righ&dfar v. Tingle859 F.3d 241, Z!

(4th Cir. 2017) (citing Graham v. Connor, 490 U.S. 386-8931989)). The statute imposes

civil liability any person who, acting under color of state law, deprives anothampefsights
and privileges secured by the Constitution and laws of the United States. 42 U.S.C. § 1983.
Section 1985, in turn, “authorizes a remedy against state actors who have conspiregdadepri
individual of [her] civil rights, see42 U.S.C. § 1985, and section 1986 provides a remedy against
state actoravho have failed to prevent a conspiracy actionable under sectionsEgfb6,8 1986.”
Dixit v. Singh 758 F. App’x 766, 768 (11th Cir. 2018).

A, UVA

To the extent that SLU seeks relgfainstUVA under 88 1983, 1985, and 1986, tihemms
are barred bthe Eleventh Amendment. Under the Eleventh Amendment, “an unconsenting State
is immune from suit brought in federal court by her own citizneell as by citizens of another

State” Edelman v. Jordan, 415 U.S. 651, 662 (1974). This protection alextends to state

agencies and instrumentalitiRegents of Univ. of Cal. v. Doe, 519 U.S. 4229 (1997),

including UVA. SeeTigrett v. Rector & Visitors of the Univ. of Va., 97 F. Supp. 2d 752, 746

(W.D. Va. 2000)(Moon, J.)(“This Court has alreadield that the Rector and Visitors of the
University, as an instrumentality of the state, is immune from suit in federal”tdaitations
omitted). Therefore, absemtiver orabrogatiorof sovereignmmunity, any claims against UVA

“are barred regardless of the relief sough.R.Aqueduct & Sewer Auth. v. Metcalf & Eddy,
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Inc., 506 U.S. 139, 146 (1993¢ee alsiMcCray v. Md. Dep't of Transp., 741 F.3d 480, 483 (4th

Cir. 2014) “[A]bsent abrogation of sovereign immunity or consent from Maryland, Mac@arayot
seek injunctive or monetary relief fromither state agency].”).

In this case, sovereign immunity has not been waived b@onemonwealth of Virginia
Nor has it been abrogated with respect to the dfits claims asserted in Courdtghrough 4.
“While Congress may abrogate a State’s Eleventh Amendment immunity bygsespaeutory
language, it has long bessttledthat 42 U.S.C. § 1983 . . . does not effect such an abrogation.”

In re Sec’y ofDep’t of Crime Control & Pub. Safety, 7 F.3d 1140, 1149 (4th Cir. 1@9@tion

omitted) The same is true for 88 1985 and 198@&eEarly v. S. Univ & Agric. & Mech. College

Bd. of Supervisors, 252 F. App’x 698, 700 (5th Cir. 20@hcher v. Fla. Dep't of Labor & Enip

Sec, 798 F.2d 1371, 1372 (11th Cir. 1986). Consequetticivil rights claims against UVA
arejurisdictionally barred by the Eleventh Amendment amitl be dismissed without prejudice.

SeeTang v. Univ. of Balt., 782 F. App’x 254, 255 (4th Cir. 2019) (“[A] dismissal based upon

Eleventh Amendment immunity would be without prejudice.”).

B. Individual Defendants

1. Claimsfor Damages

The court turns now to SLU’s civil rights claims against the individual defendantfhieTo t
extent that the individual defendants are sued in their official capacitiess 8hauns for damages
under 88 1983, 1985, and 1986 gwasdictionally barred by lhe Eleventh AmendmentSee

Ballenger v. Owens352 F.3d 842, 845 (4th Cir. 2003) (“[F]or purposes of the Eleventh

Amendment, a state official acting in his official capacity is protected from a @snaaton by

the same immunity.”). To the extent thhetindividual defendants are sued in thgrsonal
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capacities, the court concludes, for the following reasons, that the éaidemages are subject
to dismissal under Rule 12(b)(6).

a. Section 1983 and Qualified | mmunity

“To state a claim under 8§ 1983, a plaintiff must aver that a person acting under color of
state law deprived him of a constitutional right or a right conferred by afltve tJnited States.”

Wabhi v. Charleston Area Med. Ctr., Inc., 562 F.3d 599, 615#tH2019). The Supreme Court

has held that “state officials, sued in their individual capacities, are fpnsghin the meaning
of 8§ 1983” and are not immune from liability under the Eleventh Amendnitafer v. Melg 502
U.S. 21, 31 (1991). They may, however, be protected from liability under the doctrine of qualified
immunity. 1d. at 25 (“[O]fficials sued in their personal capacities . .. may asseronzrs
immunity defenses . . . .").

The doctrine of qualifiedmimunity shields government officials from civil damages
liability “so long as their conduct ‘does not violate clearly established statoitaronstitutional

rights of which a reasonable person would have known.”” Mullenix v. [3ifaU.S. 711 (2015)

(per curium)(quotingPearson v. Callaha®55 U.S. 223, 231 (2009)).To determine whether a
complaint should survive a qualifiechmunity based motion to dismiss, [courts] exercise ‘sound
discretion’ in following the tweprong inquiry set forth by the Supreme Caurt” Rayv. Roange
948 F.3d 222, 226 (4th Cir. 2020). Under the first prangcourt consides whether the facts

alleged by the plaintiféstablish that the defendants violated a constitutional right. Meyers v. Balt.

Cnty., 713 F.3d 723, 731 (4th Cir. 2013) (citiBgucier v. Katz533 U.S. 194, 201 (2001)\nder

4 As indicated above, there aten individual defendants who have not been identified or served and,
therefore, have not joined in the pending motion to dismiss. Howtbeesame reasons that tlaims are subject to
dismissal as to theamed individual defendants also apply to the JoithJane Doe defendants. Accordingly, any
attempt to amend the complaint by replacing the John and Jane Doe defeiitthamasned officers of the University
would be futile, and the court finds it appropriate to dismiss the claiaissi@ll of the indiidual defendants for the
reasons discussed herein.
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the second pronghe court determines “whether the right at issue was ‘clearly establibd

time of the [defendants’] conductfd. (quotingSauciey 533 U.S. at 201). Officialare entitled

to qualified immunity if either prong is not satisfied the plaintiff Pearson555 U.S. at 2445

see alsdCybernet, LLC v. David954 F.3d 162, 169th Cir. 2020) (Specifically, to defeat a

qualified immunity defense, plaintiff must show that(1) the defendant violated the plaintsf
constitutional rights, and (2) the right in question was clearly establislieel @me of the alleged

violation.™) (quotingAdamsv. Ferguson, 884 F.3d 219, 226 (4th Cir. 2018)).

i. First Amendment

In Count 1, SLUclaims that the individual defendants violated its First Amendment rights
to free speech anéxpressiveassociation by suspending SLU as a result of the hazing
investigation® SLU further asserts that the individual defendants have continued to violate its
First Amendmentights by “allow[ing] SLU to resume activities on campus, but only on the
condition that it agree to eliminating the 25 hour per week study requirengh&im. Compl.

61. For the following reasons, the court concludesttigatfacts alleged b8LU do notestablish
aFirst Amendment violation and that the individual defendants are entitled to qualifrechity.

In assessing SLU’s First Amendment claims, the court “must first identify theeraf the

forum at issue.”_Sons of Confederate Veterans v. City of Lexington, 722 F.3d 224, 229 (4th Cir.

2013); see alsaCapitol Square Review & Advisory Bd. Pinette 515 U.S. 753, 761 (1995)
(observing that the right to use property for private expression depends on theofdhee

property). The Supreme Court has explained tlgatvernmental entitiesstablish limited public

5 In addition to protecting speech, “[tlhe First Amendment protects yest of association: intimate
association and expressive associatidota Xi Chapter of Sigma Chi Fraternity v. Patterse6F.3d 138,146 (4th
Cir. 2009) (citingRoberts v. U.S. Jaycee#68 U.S. 609, 61718 (1984)). To be protected by the right to expressive
association, “a group must engage in some form of expression, whdibgyublic or private.”Boy Scouts of Am.
v. Dale, 530 U.S. 640, 648 (2000). In this case,tiowing defendants do not dispute that SLU engages in expressive
association for purposes of the First Amendment.

10
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forums by opening propertyimited to use by certain groups or dedicated solely to the disrus

of certain subjects. Christian Legal Sdg Chapter of the Univ. of Cav. Martinez, 561 U.S.

661, 679 n.11 (201qQuotingPleasant Grove City v. Summum, 555 U.S. 460, 470 (20@)J

does not contest that UVA has created a limpablic forum by permittingcertainsororities,
fraternities, and other organizations to operateitsncampus. Accordingly, SLU’s First
Amendment claims are properly analyzed under the linptddicforum framework. Seeid. at

683 (‘{W]e are persuaded that our limikpublicforum precedents adequately respect both [the
organization’s] speech and expressagsociation rights, and fairly balance those rights against

[the university’'s] interests as property owner and educational institutiged);alsoYoung

America’s Found. v. Kaler, 370 F. Supp. 3d 967, 984 (D. Minn. 2019) (“[V]irtually every recent

case involving a First Amendmespeechchallenge to ainiversity policy, regulation, or action
has been analyzed under the ‘limited public forum’ framewo(kitations omitted)

In a limited public forum, restrictions on speech mustrbasonable in light of the purpose
served by the forumand must notdiscriminate against speech on the basis of its viewpoint.

Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, (8295)(internal quotation

marksand citation®mitted). In other words; [a]ny restrictions made on expressive activity in a

limited public forumonly must be reasonable and viewpoint nedtrdbloedorn v. Grube, 631

F.3d 1218, 1231 (11th Cir. 2011). Applying teisndardthe court concludes that tkecond
amended complairfitils to state a viable First Amendment claim.

With respect to SLU’s suspension following the hazing investigaiienfacts alleged by
SLU do not establishthat the hazing policy, or the defendants’ enforcement thereof, was
unreasonableReasonableness this context “must be assessed in the lighthefpurpose of the

forum ard all the surrounding circumstances.” Cornelius AACP Legal Def. & Educ. Fund

11
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Inc., 473 U.S. 788809 (1985). “In other words, ‘consideration of a forum’s special attributes is
relevant to the constitutionality of a regulat&ince the significance of the governmental interest
must be assessed in the light of the characteristic nature and function @irtibelgr forum

involved.” Goulart v. Meadows, 345 F.3d 239, 28% Cir. 2003) (quoting Heffron v. IMtSocy

for Krishna Consciousness, Inc., 452 U.S. 640,-680(1981) (alteration omitted) Moreover, a

restriction ‘heed only bageasonableit neednot be the most reasonable or the only reasonable
limitation.” Cornelius, 473 U.S. at 8d8mphasis in original).

In the particular setting at issue herethe Supreme Court has recognized that “[a]
university’s mission is education” and that its decisions “have never denied a tyiwexghority
to impose reasonable regulations compatible with that misgon the use of its campus and

facilities.” Widmar v. Vincent, 454 U.S. 263, 2685 (1981). The Court has further emphasized

that universities “enjoy a significant measure of authority over the typdiofaby recognized
activities in which their students participAt®artinez 561 U.S. at 6887 (internal quotation
marks and citation omitted), and that they have “comprehensive authority . . . , consistent wi
fundamental constitutional safeguards, to prescribe and control conduct’razathpusediealy

v. James408 U.S. 169, 180 (1972) (internal quotation marks and citation omitted).

Against this backdropthe second amended complaint provides no basis on which to
conclude thatJVA'’s hazing policyis unreasonable or that the defendants enforced the policy
against SLUn an unreasonable manner. As indicated above, the policy is designed to protect
members or prospective members of student organizations from actions or sittretomsay
result in mental or physical harassment, fatigue, or inj&iyJ was investigated fdrazing after
an Hermana reportedly “complained to a UVA educator about the burdens of being & Aew U

student and pledging for a sorority,” and the defendaltiteately suspended SLU as a result of

12
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the investigation 2d Am. Compl. T 2459. Despitehavingtwo opportunities to amend its
complaint,SLU has not been able tlege any factshat wouldindicatethat suchdecision or
action by university officialsvasso unreasonable thatdonstitued a volation of SLU’s First

Amendment rights SeeBowman v. White, 444 F.3d 967, 980 (8th Cir. 2006) (recognizing that a

university has a “significant interésh “protecting the educational experience” of its students);

see alsoMartinez 561 U.S. at 691 (rejecting the notion that “nonrecognition of a student

organization is equivalent to prohibiting its members from speaking” and notingphatdte
groups, fromfraternities and sororities to social clubs and secret sogietggmonly maintain a
presence at universities without official school affiliation”).

The same is true for SLU&ttemptto allege a continuing violation by asserting that the
defendats conditionedts reinstatement as a student organization on the eliminatitire &45-
hour weekly study requirementSLU does notsuggesthat it is prohibited from extolling the
importance of studying drom recommending that members studyleastst 25 hours per week
Instead SLU takes issue witkthe fact that it canndbrce or require members to do@® a result
of the hazing investigationWhile SLU may wish to have more control over its members’ tome
activities SLU hasnot shownthat such a condudbased restriction is so unreasonable that it

violates the First Amendmeng&ee2d Am. Compl. {1 1617 (describing the study requirement as

one of its “policies governingonductfor its members”(emphasis addepg$eealsoHealy, 408
U.S. at 180 (emphasizing that universities have broad authority to regulate conduct on their
campuses).

SLU hasalso beerunable to allege factsufficient to establish that it is the victim of
viewpoint discrimination.  Viewpoint discrimination is “an egregious form of content

discrimination” that occurs “whetie specific motivating ideology or the opinion or perspective

13
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of the speaker is the rationale for thstrietion” Rosenbergerb15 U.S. at 829. In other words,
a restriction is not viewpoint neutral if it is “an effort to suppress expresstoely beause public

officials oppose the speaker’s view.” Perry Educ. Ass’n v. PerryEdwacators’ Ass’n460 U.S.

37, 46 (1983). On the other hand, a policy or restriction that “draws no distinction between groups
based on their message . . . is textbook viewpoint neutral,” and “[a] regulationest merposes
unrelated to the content of expression is deemed neutral, even if it has an ineifiecttah some
speakers or messages but not othelattinez561 U.S. at 69495 (internal quotation marksd
citation omitted) (alteration in original).

A review of UVA’s hazing policy reveals that it gainly viewpoint neutral. The policy
regulates conduct by members of a student organization and draws no distinctieenbetw
organizations based on their particular message. Although SLU claims thas itinfairly
punished for allegedly violating theazing policy nothing in thesecond amended complaint
indicates that the defendants targeted SLU because of itsbebeé that academic study is
important orsdectively enforced theolicy because the defendadisagree witlfSLU’s goals or

message SeeCent. Radio Co. v. City of Norfolk, 811 F.3d 625, 638 (4th Cir. 2016)

(explainng that a selective enforcement claim under the First Amendment “requires df ptainti
demonstrate that the government’s enforcement process had a discrimirfatignethat it was
motivated by a discriminatory purpose”) (internal quotation markséation omitted).

For these reasons, the court concludesttte facts allegeth this case do not establiah
violation of the First Amendmerdand tha the individual defendantare thereforeentitled to

gualified immunityunder the first prong of the qualified immunity analySeeMassey v. Ojaniit

759 F.3d 343, 354 (4th Cir. 2014)ctingthat qualified immunity applies under the first step of

14
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the analysis when a plaintiff fails to state a claim on which relief can be grantddringnit
unnecessary to proceed to the second step).

Moreover even if SLU could make out a First Amendment violatidhe individual
defendants would still be entitled to qualified immunity bec&ldg has not shown that the right

at issue wasclearlyestablished at the time of the chaffed conduct.”_Ashcroft v. &idd, 563

U.S. 731, 735 (2011()internal quotation marks and citation omittedjhe Supreme Court has
explained that a constitutional right is clearly established where “its cenfiana] sufficiently

clear that a reasonable official would understand that what he is doing vibktteght.” Hope

v. Pelzer 536 U.S. 730, 739 (2Q) (internal quotation marks and citation omitted)n other

words, ‘existing precedent must have placed the . . . constitutional question beyond debate.”

Reichle v. Howards, 566 U.S. 658, 664 (2012) (quaifgidd, 563 U.S. at 741).

In response to the pending motion, SLU does not cite to any caselaw that would have put
the individual defendants on notice tlether of the challengedctions—suspending SLU for
hazing or conditioning its reinstatement on the elimination of thdwo26 weekly study
requirement-wasclearly unlawful under the First Amendment. Accordingigcourt concludes
that theindividual defendants are also entitled to qualified immunity under the secorglqgiron
the analysis

il. Fourteenth Amendment

In Count 2, SLUclaims that the individual defendants violated its rights undeEtual
Protection Clause of the Fourteenth Amendment “[b]y suspending SLU and not otterysimi
situated fraternal and male exclusive organizations.” 2d Am. Cdm®0. For the followig
reasons, the court concludes ttia facts alleged by SLU do not estableshequal protection

violation and that the individual defendants are entitled to qualified immunity.
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The Equal Protection Clause of the Fourteenth Amendment provides that “[n]o Sllate sha
... deny to any person within its jurisdiction the equal protection of the laws.” bhSt @mend.
XIV, § 1. “In order to survive a motion to dismiss an equal protection claim, a plaintiffieast
sufficient factsto demonstrate plausibly that] was treated differently from others who were
similarly situatecandthat the unequal treatment was the result of discriminatory anirkggiity

in Athletics, Inc. v. Dep’t of Educ., 639 F.3d 91, 108 (4th Cir. 2@&fdjphasis addedHere, SLU

allegesthat it was treated differently from male programs or groups at UVA, Uty men’s
football and basketball” programs, which “often require time commitments ofdfuglents in
excess of 25 hours per week.” 2d Am. Compl. TBv¥en assuming that SLU is similarly situated
to theseoarticularprograms—an assumption thatay rot be wholly warranted-the facts alleged

by SLUdo notsuggesthat the difference in treatment “was the result of intentional or purposeful

discrimination.” Morrison v. Garragty, 239 F.3d 648, 654 (4th Cir. 2001).

To satisfy the second element of an equal protection claim, a plaintiff ise@do allege
facts sifficient to show that the defendafitscted with an intent or purpose to discriminate against

the plaintiff based upon membership in a protected cladslson v. United States332 F.R.D.

505, 525 (S.D.W. Va. 2019nternal quotation marks and citatiomitted) Thus, in this context,
“discriminatory intent‘implies more than intent as volition or intent as awareness of

consequence$.” Sylvia Dev. Corp. v. Calvert County, 48 F.3d 810, 819 (4th Cir. 1995)

(quoting Personneéddm’r of Mass. v. Feeneyl42 U.S. 256, 279 (1979))nstead, the plaintiff

must show that the defendanselected or reaffirmed a particular course of action at least in part

because of, not merely in spite of, its adverse effects upon an identifiable” gtdufinternal

guotation marks and citation omittedge als&@ent. Radio Co., 811 F.3d at 63%hus, a plaintiff

must show not only that similarly situatedlividuals were treated differently, but that there was
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‘clear and intentional discrimination.’”)As other courts have recognizéus is“no smpletask”

Villanuevav. City of Scottsbluff, 779 F.3d 507, 511 (8th Cir. 2015).

Degite having three opportunities to plead its claims, $ashot been hle to allege that
the defendantsntentionally discriminated again§LU on the basis of gendewsr any other
protected characteristicSLU maintainsthat the defendants “madine hazing]finding despite
being fully aware that other activities . . . at UVAjuge ‘activity’ programming in excess of 25
hours per week,” anddespitesimilar or greater study requirements for male students in programs
at groups at UVA, including NCAA scholarship athleted Am. Compl. 1 43—-44(emphasis
added) However,nothing in the second amended complaunggestshatthe defendantmnade

the hazing finding osuspension decisidrecause asex or genderSeeC & H Co. v. Richardsgn

78 F. App'x 894, 902(4th Cir. 2003) (“[A] plaintiff alleging an Equal Protection violation
actionable under § 1983 must establish that the differential treatment iaffeaded was
intentional, not the result of mere negligentle requisite intent in this context is mdhan
simple awareness of the course of action being taken. As the Supreme Court hiaedkxpl
‘discriminatory purpose . . . implies that the decisionmaker . . . selected ammedffa particular
course of action at least in part ‘because of,’ not merely ‘in spite of,’ its sgledfiects upon an

identifiable group.™) (quotindgceeney 442 U.Sat 279)(citations omitted)see alsdNofsinger v.

Virginia Commonwealth Uniy.523 F. App’x 204, 206 (4th Cir. 2013) (affirming the dismissal of

an equal protection claim under Rule 12(b)(6) where the plaintiff asserted that thesitynive
“treated her differently from several similarly situated students” biletfao establish that any
differential treatment was the result of discriminatior&ccordingly, the court concludes thhe

facts alleged by SLU do not make out a violation of the Equal Protection Clause.
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Based on this conclusion, it necessarily follows that qualified immapipiesunder the
first prong of the qualified immunity testlowever, he courtalsoconcludes that the individual
defendants are entitled to qualified immunity under the second p&uuginctly statedSLU has
not shown thaexisting precdentat the time of the challenged decision platiedyond debate
the question of whether the defendants violated the Equal Protection Clause by sgspebidin
for hazing. al-Kidd, 563 U.S. at 741.

b. Sections 1985 and 1986

In Counts 3 and 4, SLU asserts claims against the individual defendants under 42 U.S.C.

88 1985 and 1986. Section 1985 authorizes a cause of action if “two or more persons in any State
or Territory conspire . . . for the purpose of depriving, either directly or indirestly person or
class of persons of the equal protection of the laws, or of equal privileges and immunitres unde
the laws . . .”. 42 U.S.C. § 1985(3)In order tostate a claim undeé§ 1985(3), a plaintifinust
allege sufficient factto establistihe following elements

(1) a conspiracy of two or more persons, (2) \ah® motivated by

a specific clasdased, invidiously discriminatory animus to (3)

deprive the plaintiff of the equal enjoyment of rights secured by the

law to all, (4) ad which results in injury to the plaintiff as (5) a

consequence of an overt act committed by the defendants in

connection with the conspiracy.

Simmons v. Poe, 47 F.3d 1370, 1376 (4th Cir. 1995).

To survive a motion to dismiss, a plain@f§sertng a conspiracy claim under § 1985 must

“plead specific facts im nonconclusory fashion.” _Gooden v. Howardt¥, 954 F.2d 960, 970

(4th Cir. 1992). SLU has not satisfied this requirem@itie second amended complaint does not
set forth sufficient allegations to establish a joint ptanagreement to deprive SLU of its
constitutionally protected rightsNor doesit demonstratehat theindividual defendants were

motivated by a clasBased discriminatory animus. Accordingly, the 8 1985 clagainst the
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individual defendants in theirersonatapacitiess subject to dismissal under Rule 12(bf{6Bee

Francis v. Giacomell588 F.3d 186, 19®7 (4th Cir. 2009) (affirming dismissal of a § 1985 claim

where the plaintiffs failed tdemonstratewith specificfactsthat the defendants were motivated
by a specific clasbased, invidiously discriminatory animus to deprive the plaguifthe equal
enjoyment of rights secured by the law.”) (alterations omitted)Simmons 47 F.3d atl377
(emphasizing that the Court hapécifically rejected section 1985 claims whenevepthported
conspiracy is alleged in a merely conclusory manner, in the absence of esnpmatrting fast’).

The same is true for SLU’s claim under 42 U.S.C. § 1986. Section 1986 provides a cause
of action against any party with knowledge of a § 1985 conspiracy who faitertapaito prevent
the conspiracy.Thus, “[a] cause of action basagon § 1986 is dependeapon the existence of

a claim under § 1985. Trericev. Summons, 755 F.2d 1081, 1085 (4th Cir. 198Blaving

determined that the § 1985 claim is subject to dismissal, the court must also dismiss86e § 19
claim against the individual defendants in their perscaphcities Id.

2. Claimsfor Declaratory and I njunctive Relief

In addition to damages, SLU segkespective injunctivand declaratory relief for alleged
violations of its constitutional rights.Such claimsagainst the individual defendandse not
affectedby the doctrine of qualified immunityr necessarily barred lifie Eleventh Amendment.

SeeRaub v. Campbell, 785 F.3d 876, 885 (4th Cir. 20H®Yifg that a finding of qualified

immunity extends only to an individual defendant’s liability for damages); Quirstav. Rectors

& Visitors of George Mason Univ., 411 F.3d 474, 496 (4th Cir. 2@@%plaining that “the

6 Based orSLU’s allegationsthe court is of the opinion that tl@nspiracy clainis alsobarred by the
intracorporate conspiracy doctring@hich recognizes that an entity cannot conspire with its agétamter’'s Mill
Grille, LLC v. Brown 716 F.3d 342, 35(4th Cir. 2013)see als®uschi v. Kirven 775 F.2d 1240, 12553(4th Cir.
1985) (applying the doctrine to a claim under § 198%s such, suing the agents individually does not destroy ‘the
immunity granted under the doctrine.Paintets Mill Grille, 716 F.3d at 353 (quotirBuschj 775 F.2d at 1252).
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Eleventh Amendment does not bar a agginst a State official for prospective relief”) (citigg
parte Young, 209 U.2.23 (1908)). Nonetheless, because the allegations in the second amended
complaint do not establishcorstitutional violationmuch less an ongoirane,SLU is not entitled

to declaratory or injunctive reliefSee, e.g.Bolin v. Story, 225 F.3d 1234, 1242 (11th Cir. 2000)

(“In order to receive declaratory or injunctive relipfaintiffs must establish that there was a
violation, that there is a serious risk of continuing irreparable injury if thef iglhot granted, and

the absence of an adequate remedy at’Ja®@wen v. Liberty Univ, No. 6:19cv-00007, 2020

U.S. Dist. LEXIS 64579, at *67 (W.D. Vapr. 13, 2020 (Moon, J.)(“Plaintiff is not entitled to
the relief she requests under Count XXIX, even if the Court were to libeoalbgroe it as a request
for injunctive relief, because her complaint fails to state a claim on whieli cah be granted

. Titlel X Claim

In its final count, SLUclaims that UVA violated Title IX by suspending SLU for hazing
Title IX provides, in pertinent part, that “[n]Jo person . . . shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination amge
education program or activity receiving Federal financial assistar&@el).S.C. § 1681(a)The
Supreme Court has held thaitl@ 1X contains an implied private right of action that permits
aggrieved parties to sdiederallyfundededucational institutions for alleged violation€annon

v. Univ. of Chi., 441 U.S. 677, 71(1979). By accepting federal funds, universitidee UVA

waive sovereign immunity under the Eleventh Amendment and consent tangigate 1X

claims in federal courtLitman v. George Mason Univ., 186 F.3d 544, 555 (4th Cir. 1983);

also42 U.S.C. § 2000d{a)(1).
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Courts have recognized thdttle IX bars the imposition of university discipline where

gender is a motivating factor in the decision to disciplinéusuf v. Vassatoll., 35 F.3d 709,

715 (2d Cir. 1994)see alsdoe v. Rector & Visitors of George Mason Uni¥32 F. Supp3d

712,732 (ED. Va. 2015) (“At its core, plaintiff's intentional discrimination claim [und&lenX]
is that his administrative proceeding resulted in an erroneous outcome as the rgeotlesf
motivated discrimination by the presiding officials.”Citing Yusuf, the parties agree that
plaintiff can attempt to recovenderTitle IX in this context under either an erroneous outcome
theory or a selective enforcement theo8eeDefs.’” Br. Supp. Mot. Dismisat 24, ECF No. 39;
Pl.’s Br. Opp’n Mot. Dismissat 15, ECF No. 40. In response to the motion to dismiss, SLU
emphasizes that its Title IX claim is based on the erroneous outcome tBeeBl.’s Br. Opp’'n
Mot. Dismissat 15 (“Here, SLU has alleged an erroneous outcome.”).

A plaintiff seeking reli€ underthe erroneous outcontkeory mustllegesufficient facts
to establish (1) thatthe plaintiff “was subjected to ‘a procedurally flawedotherwise flawed
proceeding’; (2) which ‘led to an adverse and erroneous outcome’; and (3) involvedulpartic
circumstances’ that suggest ‘gender bias was a motivating factor behindotheoes finding.”
Doe v. Loh, 767 F. App’x 489, 491 (4th Ci0IO)(per curium)(quoting_Yusuf 35 F.3d at 715).
For the following reasons, the concludes that the allegations in the second amendethtcdmpla
not meet this standard.

To satisfy the fisttwo elemens, a plaintiff “must allege particular facts sufficient to cast
some articulable doubt on the accuracy of the outcome of the disciplinaryginocéerusuf, 35
F.3d at 715.“For example, a complaint may allege particular evidentiary wesdes behind the
finding of an offense such as a motive to lie on the part of a complainant or witnesses,

particularized strengths of the defense, or other reason to doubt the vefdlcdycharge,” or a
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complaint may “allege particular procedural flagfgecting the proof.”Id. Here SLU does not
identify any procedural flaws in the proceedifepding to its suspension for hazin§LU instead
assertghat the defendantsnade their hazing findindespite finding no evidence of any physical
[or mentallharmdone to any Hermana by SL'U.2d Am. Compl. 1Y 5651; see alsdl.’s Br.
Opp’n Mot. Dismissat 15. Notably, rowever, SLU has not shown tHaVA is required tofind
evidence ohctualphysical or emotionahjury in orderto hold a student organization responsible
for hazing. To the contrayWVA’s written policy defines hazing to includeny actiontaken by
members of a student organizattbat is ‘designed to produas does produce mental or physical
harassment, humiliatiorfiatigue degradation, ridicule, shock, or injuty Record Policy 2017
2018 at 1 see alsad. at 2 (listing, as an examplactions or situations that deprive members or
prospective members of adequskeepor are likely to result in emotional distresg)hile SLU
may disagree with theolicy or its applicatiorby the defendants, SLU has heaten able to allege
factssufficientto establistthat the challenged proceedingereflawed or thatheyresulted in an
erroneous outcome.

SLU hasalso failed toallege, much less plausibly demonstrate, thati-[female] bias
animated the proceedings, as necessary to prevail under either theoryéfofimdir Title 1X.

Doe v. Fairfax @ty. Sch. Bd., No. 19702, 2020 U.S. App. LEXIS 33232, at *4 (4th Cir. Oct.

21, 2020). Although SLU allegespn information and beliethat fraternal organizationkave
been treated differently by UV,Auchconclusory allegatianareinsufficientto survive a motion

to dismiss SeeOwen v. Liberty Univ, 2020 U.S. Dist. LEXIS 64579, at *Ydoncluding that the

plaintiff failed to state a claim under Title IX where the plaintiff relsgdspeculation tgupport
her claim and provided “no non-conclusory allegations in her complaint . . . to support the gender

bias aspect of hermneous outcome theory $treno v. Shenandoah Univ., 278 F. Supp. 3d 924
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931 (W.D. Va. 2017) (Dillon, J.) (holding that a conclusory assertion of differenaafrtemtwas
insufficient to establish that the adverse outcome of the plaintiff's disaiplpraceeding was the

result of sexbased discriminationpoe v. Rector & Visitors of George Mason Univ., 132 F. Supp.

3d at 733 emphasizing that “in the absence of any specific factual allegations point[ag to
gendermotivated] bias on the part of the defendants, it cannot be said that the discriminatory
motive explanation is plausible rather than just conceivable”).

For these reasons, the court concludes that the second amended complaint fails to state a
claim for relief under Title IX. Accordingl Count 5 will be dismissed under Rule 12(b)(6).

Conclusion

For the reasons stated, the cowilt grant the motion to dismisdiled by UVA and the
named individual defendanéd dismiss the complaint in its entirety under Rules 12(b)(1) and
12(b)(6).

The Clerk is directed to send copies of this memorandum opinion and the accompanying
order toall counsel of record.

DATED: This 30th day of November, 202( W

Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISION

SIGMA LAMBDA UPSILON/SENORITAS )
LATINAS UNIDAS SORORITY, INC., )
) o _
Plaintiff, ) Civil Action No. 3:18CVv00085
) ORDER
V. ) _—
) :
By: Hon. Glen E. Conrad
RECTOR AND VISITORS OF THE ) . . L
UNIVERSITY OF VIRGINIA. et al., ) Senior United States District Judge
)
Defendants. )

For the reasons stated in the accompanying memorandum opinion, it is hereby
ORDERED
asfollows:
1. The motion to dismiss, ECF No. 38GRANTED;
2. The pending discovery motions, ECF Nos. 23, & 30, areDISMISSED AS
MOOT; and
3. This action shall b8TRICKEN from the court’s active docket; and

The Clerk is directed to send copies of this order and the accompanying meuomora
opinion toall counsel of record.

DATED: This 30th day of November, 202(

Senior United States District Judge
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