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CLERKS OFFICE U.S. DIST. COURT
AT CHARLOTTESVILLE, VA

FILED
IN THE UNITED STATES DISTRICT COURT 05/20/2020
FOR THE WESTERN DISTRICT OF VIRGINIA  jy11a ¢. DUDLEY, CLERK
CHARLOTTESVILLE DIVISION BY: /s/J. JONES
DEPUTY CLERK
Ariel Liberato, et al., )
Plaintiffs, ) Civil Action No. 3:19cv00042
)
V. ) MEMORANDUM OPINION & ORDER
)
Armor Corr. Health Services, Inc., etal.,, ) By:  Joel C. Hoppe
Defendants. ) United States Magistrate Judge

Before the Court is noparty Virginia Department of Correctiorsg*VDOC”) Motion to
Modify Third-Party Subpoeng@Motion”). ECF No. 54. Having considered the paitidsgs
and oral arguments, and for the reasons stated hereWDtBE’s Motion is hereb\GRANTED
in part and DENIED in part.

I. Background

This matter arises out of a wrongful death suit against various employees of the VDOC
and ArmorCorrectional Health Services, Inc. (“Armor3eeCompl., ECF No. 1. The Plaintiffs
are the daughters of the decedent, Carolyn Liberato, who was incarcerated at the Fluvanna
Correctional Center for Women (“FCCW?”) tite time of her death from “cardiovascular
complications” on July 21, 201W. 91 45. The FCCW is operated by the VDQ@.,at 2 n.1,
who is not a party to the case. Armor contracted with the VDOC to provide medical care to
inmates at prisons, including the FCCli¢tween November 2015 and October 20487 6.

Ms. Liberato had a history of diabetes, obgdieart attack, and congestive heart failure,
and her symptoms included rapid weightg&dema, lethargy, shortness of breath, sweating,
and high blood pressure, cholesteand triglycerides. Compl. 11 13, 153. The Plaintiffs’ claims
center around numerous @éd deficiencies in medical care for these impairments, including

delays in treatment, incomplete examinations, poor charting, lack of equipment, inadequate
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training, unqualified nursing staff, delays in responding to medical emergencies, and poor
communication to providerSee idfT 29, 31, 5372, 143.

On January 29, 2020, pursuant to Rule 45 efRederal Rules of Civil Procedure, the
Plaintiffs issued a subpoena duces tecumédARhOC requesting production of ten categories of
documentsSee generallyDOC's Mem. in Supp. Ex. A, at-416, ECF No. 55-1. On February
19, 2020, the VDOC submitted to the Plaintiffs its objections and resp@e®4>0C’s Mem.
in Supp. 2, ECF No. 55. On February 26, 2@86,VDOC filed its Motion. The VDOC argues
that the subpoena is overbroad and imposes an undue lecharse it seeks “all” documents
related to the ten topickl. at 4. The VDOC also argues that Requests One, Two, Five, Seven,
Nine, and Ten are disproportionate to the neédlse case, outside the scope of discovery, and
irrelevant becausthey relate to other inmates’ confidehii#ormation rather than the specific
care provided to Ms. Liberafdd. at 5-6, 8-9. Third, the VDOC argues that Requests Three and
Four about the disposition of Ms. Liberato’s personal propertyaireelevant to any claims in
the Complaintld. at 7. Fourth, the VDOC argues tligquest Eight, whickeeks all documents
that “discuss or refer to” Ms.iberato, is overbroad because ih@ limited to documents from a
specific person, a specific ped, or about a specific issud. at 8. Finally, the VDOC argues
that the Plaintiffs are not entitled to documents fromSbett v. Clarkditigation because the
Plaintiffs have named Siben Herrick and Harold Clarke in their individual rather than their
official capacitiesld. at 3-10; see Scott v. Clark&o. 3:12cv36 (W.D. Va. filed July 24, 2012).

The Plaintiffs argue that théDOC waived its objections tthe subpoena because they

! The VDOC does not specifically mention Request Six, but it is essgitialsame as Request Five
i.e., both ask for all email communications tenfr, or including Defendant Stephen Herrick, the
VDOC's Health Services Direct@nd Defendant Harold Clarke, the Director of the VDOC, between
March 1, 2016, and July 31, 2017.
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were untimely and neither good cause nor ualsuicumstances exist that excuseWeOC’s
late objections. Pls.” Mem. in Opp’n 8E£CF No. 58. The Plaintifislso argue that the VDOC
misunderstands their claims against DefendBetsick and Clarke and that information about
other inmates’ medical care is essentigh®deliberate indifference claim in Count Il of the
Complaint? Id. at 14-20. Third, the Plaintiffs argue that Requests Three and Four regarding Ms.
Liberato’s personal property are relevant to the Defendaotential defense to causation
because iscott v. Clarkesome of these same Defendants argued that Ms. Liberato was
responsible for her own death by hoarding medications.The Plaintiffs are also concerned about
the spoliation of evidencéd. at 22-23. Regarding Request Eight, Plaintiffs argue the requested
documents are relevant because they would include information Mboulutberato’shousing
assignment, which may indicate the level of medieak, and about heraeity level, good time
credits, and disciplinary record, which magve indicated her potential release dateat 23-
24. As to the proportionality of the requests, Pl&massert that the VOC does not describe
with specificity the burden responding to the requests will place on governmental resources.

The VDOC filed its Reply on March 18, 2020, ECF No. 59, and a Supplemental
Response on March 19, 2020, ECF No. 61. On April 9, 2020, this Court held a telephonic
hearing at which counsel for the parties and for the VDOC appeared.

Il. Legal Framework

Rule 26 of the Federal Rules of Civil Procedure presithat “[p]arties may obtain

discovery regarding any nonprivileged matter that is relevaamygarty’s claim or defense and

proportional to the needs of the case.” Fed. R. Civ. P. 26(b){er Rule 45(a), a party to

2 Count Il alleges that Defendants Herrick and Clavkee aware that Armor was systematically failing
to provide constitutionally adequate care to inmates, including Ms. Liberato. Pls.” Mem. in Opph 14—

3
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litigation may serve on a non-party to the litiga a subpoena for the production of discoverable
material in the noparty’s possession, custody, or control. Fed. R. Civ. P. 45(a)(1)(A)ire
Subpoena of Am. Nurses As$A3 F. App’x 310, 314 (4th Cir. 2016) (per curiaiff)e scope

of civil discovery from a non-party is “the same as the sad@ediscovery request made upon a
party to the action,” and ‘a party is entitledriformation that is relevant to a claim or defense in
the matter’ at issueBell, Inc. v. GE Lighting, LLCNo. 6:14cv12, 2014 WL 1630754, at *6
(W.D. Va. Apr. 23, 2014) (quotingmith v. United Salt CorpNo. 1:08cv53, 2009 WL 2929343,
at *5 (W.D. Va. Sept. 9, 2009)8ee also Brown v. Mountainview Cutters, L IND. 7:15cv204,
2016 WL 3045349, at *3 (W.D. Va. May 27, 2016) (“The scope of discovery allowed under a
[Rule 45] subpoena is the same as the scope of discovery allowed under Rule 26.”).

The rules governing non-party subpoenas are coextensive with the general rules
governing all civil discovery; thus, a non-party cannot be required to produce any material that a
party to the litigation would nalso be required to producgee Cook v. Howardi84 F. App’x
805, 812 (4th Cir. 2012) (per curiam) (citing Fed. R. Civ. P. 26(b)}{1axtena, Inc. v. Marks
289 F.R.D. 427, 43485 (D. Md. 2012)A “non-partymay contest the subpoen&i. Nurses
Ass’n 643 F. App’x at 314, by timely filing a motion in the proper district court, and the court
“must quash or modify a subpoena that . . . subjects arpersmde burden? Fed. R. Civ. P.
45(d)(3)(A)(iv). Where, as here, “a ngrarty claims that a subpoena is burdensome and

oppressive, the non-party must support its claim by showing how production would be

burdensome.In re Subpoena Duces Tecum to AOL, LB&0 F. Supp. 2d 606, 612 (E.D. Va.

3 A court must also quash or modify a subpoenaftilatto allow a reasonable time to comply, requires

the person to comply beyond the Rule’s geographical limits, or demands disclosure of privileged or other
protected matter, and it may quash or modify a subpoena that would require the person to disclose certain
protected information. Fed. R. Civ. P. 45(d)(3}{B).

4
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2008);see als®A Charles Alan Wright & Arthur R. Miller-ederal Practice and Procedu&
2463.1 (3d ed. 2010).
[ll. Analysis

First, | will address the issue of timeline$ke failure to make timely objections to a
subpoena duces tecum ordinarily will waive any objections. Fed. R. Civ. P. 45(d)&&¢Bin re
Motorsports Merch. Antitrust Litig186 F.R.D. 344, 349 (W.D. Va. 1999) (collecting cases).
Objections must be served within the earlier of fourteen days or the time specified for
compliance. Fed. R. Civ. P. 45(d)(2)(B). Unusual circumstances and good cause, however, may
excuse untimely objectionk re Motorsports 186 F.R.D. at 349. Unusual circumstances and
good cause include a subpoena that is facially overbroad, a subpoena that would impose
significant expense on a nonparty acting in good faith, or evidencih¢hparties’ counsetere
discussing the subpoena, compliance, and objections before bringing the matter td.dourt.
find that the subpoena in this case is overbroadiitfonally, | find that the Plaintiffs suffered no
prejudice as the VDOC served its objections~ebruary 19, 2020, which was within the time
for compliance, and only six days after the fourteen days required by Rule 45. Given the fact that
the VDOC is a nonparty and teabpoena is facially overbroddjnd good cause to excuse the
VDOC'’s untimely objections.

Turning to the substance of the objections MB¥OC first asserts that the allegations of
supervisory deliberate indifference by Defendanérrick and Clarke concern the specific
medical care provided to Ms. Liberato; thug ¥DOC argues, the medical records of other
inmates are irrelevant to Plaintiffs’ claideeVDOC's Mem. in Supp. 56. But, plaintiffs
generally arerhasers of their complaint[s],’Lincoln Prop. Co. v. Roch®&46 U.S. 81, 94

(2005), and thesklaintiffs’ Complaint is noso limited as the VDOC asserts. The Plaintiffs
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allege that Defendants Herrick and Clarke krfewior was systematically failing to provide
constitutionally adequate medical care atREECW, which subjected inmates like Ms. Liberato
to a pervasive risk of harrBee generallzompl. 11 99133. Furthermore, Defendants Clarke
and Herrick allegedlfailed to correct Armor’s systemically deficiemedical care at the FCCW.
See id.The Defendants have not moved to dismiss these specific claims on the grounds that they
fail to state a claim that Defendants acted with “deliberate indiffereBe®'Jones v. VBep't
of Corrs, No. 2:18cv517, 2019 WL 2061955, at *2, *6 (E.D. Va. May 9, 2019) (rejecting the
VDOC's argument thaa plaintiff must plausibly allege that a supervisory defendant was
“specifically aware of the plaintiff and her medical needs” in order to state a aaideliberate
indifference under the Eighth Amendment). As such Rhaintiffs are entiddd to discovery that
is relevant to their claims, as defineddases interpreting the Eighth Amendment.

The Eighth Amendment “imposes duties on [prison] officialsp must provide humane
conditions of confinement,” including adequate medical daaener v. Brennan511 U.S. 825,
832 (1994). A prison official’s “deliberate indifference to serious medical needs of prisoners
constitutes the unnecessary and wanton infliction of pain proscribed by the Eighth Amendment.”
Estelle v. Gamble429 U.S. 97, 104 (1976). Prisonereging unconstitutional conditions of
confinement must satisfy the two-pronged test the Supreme Court set féaitmiar v.
Brennan Under the firsprong, the plaintiff must showah“the deprivation alleged [was],
objectively, ‘sufficiently serious.”Farmer, 511 U.S. at 834. In a deliberate indifference to
medical needs case, the plaintiff must dentrans an official’s deliberate indifference o
“serious” medical need that was either diagnosed by a physician or was “so obvious that even a
lay person would easily recognize thecessity for a doctor’s attentioko v. Shreve535 F.3d

225, 241 (4th Cir. 2008).
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Under the second prong, a plaintiff must show that the prison official acted with a
“sufficiently culpable state of mindParmer, 511 U.S. at 834. The required state of mind in
conditions of confinement cases is deliberate indifferddcd&he plaintiff proves deliberate
indifference byshowing that “the official kn[ew] of and disregard[ed] an excessive risk to inmate
health or safety.id. at 837. “Deliberate indifference” requires “more than mere negligeboe
“Iis satisfied by something less than acts or omissions for the veryseuppcausing harm or
with knowledge that harm will resultlti. at 835. The Fourth Circuit has held that supervisory
liability for deliberate indifference has three requiremesktaw v. Stroudl3 F.3d 791, 799 (4th
Cir. 1994). The plaintiff must firstew “that the supervisor had actual or constructive
knowledge that his subordinate was engagedmidwct that posed a pervasive and unreasonable
risk of constitutional injury to citizens like the plaintifid. (internal quotation marks
omitted).The seawd element requires the plaintiff to show “that the supervisor’s response to that
knowledge was so inadequate as to show detibandifference to or tacit authorization of the
alleged offensive practicedd. (internal quotation marks omitted). Finally, the plaintiff must
show “that there was an ‘affirmative causal link’ between the supervisor’s inaction and the
particular constitutional injury suffered by the plaintific’

A plaintiff can meet the subjective knowledge requirement in two w&agiato v.
Stansberry841 F.3d 219, 226 (4th Cir. 2016). The plaintiff can provide “direct evidence of a
prison official’'s actual knowledge” dfermedical condition and treatment or “demonstrate][] that
a substantial risk of [serious harm] was Idagsling, pervasive, well-documented, or expressly
noted by prison officials in the past, and the circumstances suggest that the defendant-official . . .
had been exposed to information concernimgritk and thus must have known aboutld.”

(internal quotation marks omitted) (quotiRgrrish v. Cleveland372 F.3d 294, 303 (4th Cir.
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2004));see also Shawl3 F.3d at 799 (noting plaintiff must show “that the supervisor had actual
or constructive knowledge”Bpell v. McDaniel824 F.2d 1380, 1387 (4th Cir.1987) (finding

that “[c]onstructive knowledge may be evidenced by the fact that the practices have been so
widespread or flagrant that in the proper exercise of” his official responsibilities the official
should have known of them). A put differentlyprson official cannot “escape liability for
deliberate indifference by showing that, whilevies aware of an obvious, substantial risk to
inmate safety, he did not know that the complainant was” specifically aFasker, 511 U.S.

at 843. A “pervasig . . . risk of harm requires evidencattthe conduct is widespread, or at least
has been used on several different occasi@isaly 13 F.3d at 79%ee also Slakan v. Porter

737 F.2d 368, 373 (4th Cir. 1984) (“A supervisor’s continued inaction ifateeof documented
widespread abuses, however, provides an independent basis for finding he either was deliberately
indifferent or acquiesced in the constitutally offensive conduaif his subordinates.”)

Because a plaintiff can satisfy thebgective knowledge requirement of a § 1983
deliberate indifference to serious medical reeeldim by showing a widespread and pervasive
practice that put a defendant on notice of cortgiitally inadequate care and the risk to those
like Ms. Liberato, Plaintiffs in this case aretidad to discovery that may show widespread and
pervasive practices in tH®CCW’s medical operations contributed to Ms. Liberato’s dezeb.
Kidwiler v. Progressive Paloverde Ins. C&92 F.R.D. 193, 199 (N.D. W. Va. 2000) (explaining
that “[r]elevance for discovery purposes is defend more broadly than relevance for evidentiary
purposes,” and thatvhile the “pleadings are the starting point from which relevancy and
discovery are determined, relevancy is not limited to the exact issues identified in the pleadings,
the merits of the case, or the admissibility of discovered information” (cleanednipjiation

about widespread and pervasive healthcaretipess would likely cover medical information
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about inmates other than Ms. Liberato of which Defendants were aware. The Plaintiffs are not,
however, entitled to the medical recordsabfinmates between March 1, 2016, and July 31,
2017, because production of that volume of docum&atgd cover information, such as records
related to minor medical issues, not relevant tatlegations in the Complaint and would create
an undue burdeihe Court agrees that some information about other inmates’ medical
conditions and treatment likely is relevant to the Plaintiffs’ claim against Defendants Herrick and
Clarke. Accordingly, I will limit the type of mords that the VDOC must produce to those that
concern medical emergencies or serious medmaditions that could lead to hospitalization.

This limitation is necessary because only the ramgtificant medical issues would have been
likely to come or should have come to #teention of high ranking VDOC officials, such as
Herrick or Clarke. Additionally, only records ali@erious medical issues would be relevant to
show acausal link between a supervisor’s inaction and Ms. Liberato’s dee¢hCarter v.

Morris, 164 F.3d 215, 219 (4th Cir. 1999).

The VDOC also challenges the subpoena as disproportionate to the needs of the case,
arguing that the issues here are less significaoause they involve claims for money damages
arising from allegedly inadequate medical care for one individual, whereas the cl&outin.
Clarke sought injunctive relief that would cover the medical care for all prisoners at the FCCW.

Because the nature of the Plaintiffs’ claims is narrower, the VDOC asserts that discovery must be

4 The VDOC also argues that many of the responsive documents comgstrohmates’ medical

information that is protected under health privacy 1ad30OC’s Reply Br. 3 “[O]therwise-discoverable
private medical information of non-parties can be protected adequately by crafting an appropriate
protective order. The private nature of the information does not shield it from discdseoyt'v. Clarke

No. 3:12cv36, 2013 WL 6158458, at *7 (W.D. Va. Nov. 25, 2013) (cMifagson v. Lowcountry Red

Cross 974 F.2d 482, 4892 (4th Cir. 1992)). | entered a protective order in this case on October 30,
2019, which applies to any documents produced by third parties or non-parties pursuant to a subpoena
that is designated as “confidential.” Order of Oct. 30, 2019 at 1, ECF Ndhé4rotective order should
adequately protect the privacy interests of third parties.

9
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similarly curtailed. | agree with the VDOC thihis case is different in scope from tBeott v.
Clarkelitigation. Even so, Plaintiffsallegations are serious, atieir claims are significant.

They involve allegations that Defendants demtis. Liberato of adequate medical care while
incarcerated-an important constitutional rightthat caused her death. The scope of the claims
and relief sought iscott v. Clarkehowever, were much broader in that they concerned the right
to constitutionally adequate medical care argwurrent and futurmmate at the FCCW,

including Ms. Liberato before she died. Although | agree that the sc&motifv. Clarkevas
broader, disagree with the VDOC’assertion that th8cott v. Clarkditigation was of a

different nature and focused on a breachooitiact dispute. The original lawsuit centered

entirely on the constitutional adequacy of maticare at the FCCW. The Honorable Norman K.
Moon, presiding District Judge, found that coatdaw imposed liability on the VDOC for
breaching the settlement agreement because of a unusual procedural issue that arose in the
enforcement phase of that case, but he also vexgeclear that the Defendants failed to abide

by the Eighth Amendment and to provide adéguaedical care to inmates at the FCC3ott

v. Clarke 355 F. Supp. 3d 472, 49500, 506 (W.D. Va. 2019) (concludinigat the “pervasive
constitutionally deficient medical care” at tRECW continued and that the “Defendants have
upheld neither their Eighth Amendment obligations nor the Settlement Agreement they reached
to effectuate those obligations”).

This case similarly revolves@und allegations of constitomally deficient medical care
andthe Defendants’ knowledge of widespread practices at the FCCW that led to Ms. Liberato’s
death. As noted above, the Plaintiffs aretltito information relevant to their claims that
Defendants Herrick and Clarke knew of the allegedly constitutionally deficient care and the risk

it posed to those like Ms. LiberatBee Estate of Chance v. First Corr. Med., ,IB829 F. App’X

10
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340 (3d Cir. 2009) (upholding the district court’s decision to allow decedent prisoner’s estate to
discover documents from an unrelated Department of Justice (“DOJ”) investigation into
Delaware prisons that related to the defendant prison administrator’'s knowledge of the quality of
medical care at the prison as well as discusbrsst and resource allocation for medical care
at the department of corrections facilities, but plaintiff was not entitled to documents produced to
the DOJ about the medical vendor who tookrdiie prison contract two years after the
decedent’s dea}h Thus, the scope of information proportionate to the needs of this case
includes some discovery about thpdrty inmates’ medical recds, but discovery should be
limited to serious matters that did or should have come to Defendants Herrick’'s and Clarke’s
attention (i.e., medical emergencies or the treatment of serious, chronic medical conditions that
could lead to death and hospitalization at the FCCW).
Considering Plaintiffs’ allegations undee legal framework outlined abovdjnd that
some of the Rintiffs’ requests are overbroad or otherwise seek irrelevant information, but that
other requests are relevant and proportional; thus, the subpoena will be modified as:follows
1. Request One seeét medical requestsstibmitted by Carolyn Liberato and/or on behalf
of Carolyn Liberato during calendar year 20IWVDOC’s Mem. in Supp. Ex. A, at 1. The
VDOC has asserted that Ms. Liberato did not submit any informal complaints, regular
grievances, or emergency grievances, which are the types of forms Ms. Liberato could
submit for medical requests, during ttedendar year 2017, and the Plaintiffs
acknowledged that they have no evidenceuggest otherwise. The VDOC produced to

Plaintiffs a “grievance reporthat showed Mr. Liberato filed her most recent complaint

> The VDOC also argues that the use of the wahd makes Plaintiffs’ requests overbroddio not
agree Although some of Plaintiffs’ requests are overbroad, after they are modifiedrtw their scope,
it is proper that Plaintiffs then receive all relevant documents.

11
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in 2015. Absent evidence to the contrary, | tdleeVDOC at its word and find that it has
complied with the first portion of Requedhe. Regarding the second portion of Request
One (all medical requests submitted on bebfls. Liberato), | find this request covers
information that is irrelevant and unduly bundeme. The VDOC has represented that
complaints submitted by one inmate on beb&Hnother inmate are summarily rejected
at intake and are not recorded the person’s grievance report for whom it was
submitted. Because such complaints are rejected at intake, they would not provide
relevant information about what any of thefBndants knew of Ms. Liberato’s medical
condition or treatment. Furthermore, requiyithe VDOC to search through every other
inmatés grievance report for the calendar year 2017 to look for any reference to Ms.
Liberato would be unduly burdensome. Therefore, | will modify Request One to strike
the second portion of the request regarding nadjgevances or requests filed on behalf
of Ms. Liberato.

2. Request Two seeks all medical requestsstted by any FCCW inmate between March
1, 2016, and July 31, 2017. VDGMem. in Supp. Ex. A, at 3. As noted above, the
VDOC'’s argument thatleother inmats’ requests are irrelevant to the Plaintiffs’ claims
is not persuasive. Although the Plaintiffs contend that they attempted to simplify the
request to reduce the burden on the M@ e request is nonetheless overbroad, and
must be modified. For documents to be relevant they must involve a serious medical
condition and have been likely to come te #itention of Herrick or Clark. Accordingly,
theVDOC shall produce all “medical grievances and/or any other form of written
medical requests submitted by inmates at [the FCCW)] during the period of time spanning

(and including) March 1, 2016—July 31, 201id,; for inmates who (1) had medical

12
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emergencies or who have or had serious, chnmadical conditions that (2) could lead to
hospitalization or death. Medical grievances by inmates on other issues are irrelevant and
need not be produced. In this regard, the Court can discern no relevance to medical
grievances filed for minor conditions.

3. Requests Three and Four seek all doctsnegarding the property that was found in
Ms. Liberato’s cell after her deatéimd the disposition of that property. VDG®/1em. in
Supp. Ex. A, at 5, 6. According to the VDOC, few responsive documents exist; thus, |
find the burden of production is slight. Huermore, | find that the documents are
potentially relevant to the claims and defenses in this case in that the documents may
containinformation about Ms. Liberato’s medications and her medical condition
Accordingly, the VDOC shall produce all documents that pertain to the inventorying and
disposition of Ms. Liberato’s personal property after her death.

4. Requests Five and Seeek “[a]ll email communications by and/or to and/or copying
Stephen Herrick [or Harold Clarke] comoéng [the FCCW] occurring during the period
of time spanning (and including) March 1, 26d6ly 31, 2017.VDOC’'s Mem. in Supp.
Ex. A, at 8, 9. | find that these two requeasts overbroad in seeking all communications
regarding the FCCW. Only those communications relating to the provision of prisoner
medical care are relevant. Herrick and Clarke are high-ranking officials in the VDOC,
and | presume they would be included in only those communications that discuss
significant medical matters. Accordingly, the requests are modified to require the VDOC
to produce all communications to, from, or including Defendants Herrick or Clarke that

discuss medical operations or medical care at the FCCW.

13
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5. Request 8ven seeks “[a]ll emails, meeting minutes, internal reports, investigative
reports, and/or any other documents which discuss and/or refer to medical operations
(whether generally or regarding specific issues or incidents) at [the FCCW] during the
period of time spanning (and including) March 1, 2akéy 31, 2017."VDOC’'s Mem.
in Supp. Ex. A, at 11. As with Request TviRequest Seven is overbroad. Therefore, it is
modified to require the VDOC to produce ddcuments from the specified time frame
that discuss and/or refer to mediogkrations at the FCCW regarding medical
emergencies or serious, chronic medamaiditions that could lead to death or
hospitalization and the treatment received for those conditions.

6. Reguest lght seeks “[a]ll emails, mé&ag minutes, internal reports, investigative reports,
and any other documents which discuss or refer to Carolyn LibeXdd@®'C’'s Mem. in
Supp. Ex. A, at 13. This request is sometnhaerbroad in that some documents may be
irrelevant to Ms. Liberato’s medical conditions and treatment. Nevertheless, | agree with
the Plaintiffs that institutional records,ckuas housing or work assignments, that do not
explicitly discuss Ms. Liberatosedical condition and treatment mstyjll relate to those
issues. In its review, the VDOC should take care to produce all records that have some
bearing orMs. Liberato’s medical condition and treatmeiktcordingly, Request Eight
is modified to cover any documents that include information relating to Ms. Liberato’s
medical condition or the treatment she received.

7. Request Nine seeks all documents that dseund/or refer to the settlement agreement
reached irScott v. Clarkdetween March 1, 2016, and July 31, 2017. VDXO@em. in
Supp. Ex. A, at 14. Request Ten seeks all docisrtbat refer to any report created by

Nicholas Scharff, M.D.the settlement agreement’s compliance mondtoring the same

14
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period.ld. at 15. The VDOC asserts that thesguests are overbroad. | agree to an
extent. As noted above, the requests are overbroad because this is not a class-action suit
seeking injunctive relief on behalf of alirrent and future inmates at the FCCW.
Nevertheless,@tuments referring to the settlement agreement or Dr. Scharff's reports
are relevant to Defendants HerrickisdaClarke’s knowledge about the allegedly
inadequate medical care at the FCC3¥e Estate of Chancg29 F. Appk 340;Scott
2013 WL 6158458, at *3. (holding that documents referring or relating to deficiencies or
inadequacies in medical care at the FCCW were relevant to the “[p]laintiffs’ claim
regarding an on-going pattern and practice bfstandard medical care on the part of the
defendants”). T VDOC shall produce documents in response to Requests Nine and
Ten, but the Court will modify the requests to include only information related to medical
emergencies or the treatment of serious, chronic medical conditions that could lead to
death and hospitalization at the FCCW.
Accordingly, thevVDOC'’s Motion to Modify ThirdParty Subpoena, ECF No. 54, is
herebyGRANTED in part andDENIED in part.
It is SOORDERED.
ENTERED: May 20, 2020
%A £ W

Joel C. Hoppe
United States Magistrate Judge
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